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i£GINNINGS  \^D  CONCLUSIONS  OF  DECLARATIONS. 

i*  19    THS    king's   BE^CM*  :* 

in  assurrfpsit  or  case,  by  bill  or  htitjit,  1.  ' 

gainst  a  prisoneHn  the  actual  custody  of  the  sherlfT,  2.  4 

-.wheik-pne  of  ttie  defendants  wa^  outlawed  in  same  action,  3.  '    • 

II.  IK  THJt   COMMON  PL£AS,  3. 

III.  IN  TITB  AXCMEqUBBf  4. 

KCL ORATIONS  IN  ASSUMPSIT. 

I.  COMMON  COUNTS. 

General  Fomu-  • 

4  the  indebitatus  assumpsit  coiuit,  5.  .  •  * 

I  the  quantiini  meruit  count,  6:,  '  ^  ^ 

the  quantum  valebant  count,  G.  * 

*  • 

.1.  RlSSPEOTIMG    REAI«    PROPERTY,  FOK 

1.  a  freehold  estate  sold  and  conveyed,  7.  •     .  ' 

%  a  copyhold  estate  surrendered,  7. 
*     3.  a  leasehold  estate  sold  and  assigTied,  T. 

4.  good-will  of  a  public-house,  and  plainiiflT's  business  therein,  8. 

5.  tlie  use  and  occupation  of  a  !iou|e,  or  of  a  house  and  lajid,  8. 

6.  double  rent  on  11  Geo.  II.  c.  19.  s.  18.  9. 

7.  the  use  of  pasture  land  and  eati^  of  the  c^ass,  10-  ■-   v 

8.  the  use  and  occupation  of  unftirnished  lodg-iug-s,  10. 

9.  the  use  and  occupatiQtt<^  furnished  lodgings,  11. 

10.  board  and  lodging,  11. 

11.  warehouse-room  of  goods,  12. 

12.  the  standing  of  a  chaise,  12. 

13.  the  moorage  of  ships,  12. 

14.  fines  on  amnission  to  a  copyhold,  13. 

W.  tolls  on  loaded  carriages  passing  (»ver  a  britlgc,  13. 

16.  toUs  on i^oods  weighed  in  plaintiff's  beam,  14. 

17'  tolls  on  five  cattle  brijiight  to  a  market  and  sold  there,  14. 

18.  second  coun||for  same  «tolls,  14. 

19«  tolls  due  for  passing  through  a  turnpike  gate,  15. 

20.  second  count' theretftfi,  15 

21.  petty  customs^  16. 

II.  RSSPECf  ING    PERSONAL    PROPERTY,    FOR 

2^  goods  sold  and  delivered  to  the  defendant,  16; 

2^  goods  sold  to  defendant,  and  delivered  to  a  third  person,  1" 
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JDECLAR^JTIOirs  IK  ASWHKTT^icontinued.) 

V   «OM]|ON    OOy«fTSt  •      »  »  0 

»  Ji;  9ESP|(CTIXa  PERSONAL   tROFERXr,  FOR  '      ? 

24  gtiods  bargained  and  sold  to  defendant  generally.  If. 
^  •'  '  25.  a  crop  of  grass  or  tamips,  &c.  bargiuned  and' sold,  17.^        . 

26.  tithes  bargaiiiqd  wd  sold,  19-      '        . 

2t  the  like  in  another  fbrm,  18.  '  r 

I     28.  necessaries  f)und  and  provided  for  defendant,  19. 

~89.  necessaries  found  »nd  provided  for  third  persons,  20.* 

30  horse-'tneat  and  stabling,  20. 

3t.  agistment  of  cattle,  20..  * 

32.  the  hire  of  horses  or  carriages,  or  of  shipi,  goods^  0m:.  21.      £  • 

^.  freight,  primage;  average,  and  attendance,  21.  ■  * 

^^  34  the  tonnage  of  goods,  ^. 

35.  a  passage  on  board  a  ship*  22* 
■     -36.  demurrage,  23.  * 

37.Jighteragc,  23. 

38  lighterage,  wharfage,  and  warehouse-foom,  24. 

39.  the  good-will  of  a  business,  24.      , 


»  * 


lit.  RESPECTIWG  PSasOWAL  SERVICBS,  FOR 

40.  wages  as  a  hired  aervant,  25. 

41.  wages  as  a  sailor  against  the  captain  or  owner,  25. 

42.  wagefe  as  a  ship's  steward  or  mate  aminst  the  captain,  26. 
«  43.  wages  as  captam  against  tlie  ov^nner,  25, 

44  prize-money,  wages,  &c.  by  a  quarter-master  against  owner,  26, 
45.  salary  as  a  qusMterimaster  of  a  corps  of  troops,  26. 
46.,  pilotage,  27. 
47.  crlmpagpe,  27. 
-'    4ti  salvAge,  27. 

49.  work  and  labour  by  as  an  attorney,  28.  *  * 

50.  as  one  of  the  sixty  clerks  in  Uje  Court  of  Chancery,  29.  *. 
51-  as  a  proctor,  29. 

^2.  by  an  agent  against  another  attorney,  30. 
*        53.  as  a  sheriff's  f>fl|icer,  bailiff,  &c.  31.  • 

54.  work  and  labour,  and  mjtterials,  31.  •  , 

55.  work  bjr  plaintiff,  ^c.  with  horses  and  carriages,  lighters,  &c.  32. 

56.  the  carriage  of  goods  by  land,  33. 
57*  work,  journies.  and  attendance,  33. 

58  work  as  an  agentgenerally,  and  for  commission,  34.  * 

59.  work  as  a  factor  or  agent  in  selling  goods,  34. 

60.  as  an  in8unQice«broker,  o$. 

61.  premiums  of  insurance,  96. 

62.  as  a  surveyor  in  drawing  plans,  Sec.  and  for  journies  aod  attend* 

ances,  36. 

63.  as  a  sohoolmsRter  and  for  books  and  entrance-money,  37^ 
64-  as  a  surgeon  and  apothecary,  and  for  medicines,  38, 

65.  as  a  surgeon,  apothecafy,  and  man-mid  wife|  39. 

66.  as  a  nurse,  40. 

•    67.  aS'an  undertaker  of  funeralsy  41.  * 

68.  as  a  purate,  41, 

17.  SSSPECTIKO    MOWIBS,    FOR. 

69.  money  lent,  42.  ^ 

70.  money  paid,  42.  •  ^ 

71.  money  had  and  received,  42.  f  * 

72.  interest,  42. 

73.  work,  goods  sold,  and  for  money  lent,  &c.  in  onecpunt,  43« 

74.  on  an' account  stated,  44. 

75.  common  breach,  ^ 


•1 


I 


4 


1  *  • 

% 


ANALVTICAL.  TABLE.     •    •   .  v 

DECLARATIONS  IN  ASSUMPSIT— (coaftVwcd) 

#    X*   COUMOV    COUNTS. 

■ 

^  KKLATINC    TO  CHARACTSK  IV   WHICH  PLAINTIFF    SUS8  OR  Jp^FEDANl 
IS  SVKD.  i 

*         76w  by  a  surviring  partner,  on  promises  to  both  parineni,  ji5. 
'  T7-  breach,  45.  ,     . 

.78.  on  promises  to  surviving  partner  to  pay  debts  due  before  death,  46. 
79'  coUBts  on  promises  for  work,  &c.  by  the  piaintifi  only,  47. 

80.  against  a  surviving  partner  for  goods  sold,  &c.  47. 

81.  breach,  48. 

82.  counts  on  promises  by  defendant,  after  tlie  death  of  his  partner,  48. 

83.  by  bai'on  and  feme  for  work,  kc.  or  goods  sold  before  marri>ig*e,  49. 
•                                       84  ugainst  baron  and  feme  for  work  done  for  ftme  before  marriage,  50. 

85.  by  tht^  assignees  of  a  bankrupt,  for  work  done  before  baflriLruptcy'  51. 

86.  the  like  nn  promises  to  the  assignees  after  tlie  bankruptcy,  54. 

87.  oy  a  surviving  assignee,  54. 

88.  by  one  partner  and  the  assignee  of  another,  being  bankrupt,  54. 

89.  >y  an  execu  or  for  work  op  goods  sold.  Sic.  on  promises  to  testator, 

90.  counts  on  promises  to  the  plaintiff  as  executor,  56.  [55. 
^9i-  by  a  surviving  executor,  58.                                     •         -     • 
'92  by  bar  m  and  feme,  executrix  before  marriage^  59.   "    .*  * 

^  93.  by  baron  and  feme,  executrix  after   marriage,  59. 

94.  against  an  executor  for  work.  Sec.  for  testator  on  promises   by 
him,  60.  «. 

95.  against  an  executor,  on  promises  bjphim  in  that  capacity,  61. 
'                                              96.  against  a  surviving  executor,  62. 

97.  against  baron  and  feme,  executrix  before  marriage,  63. 

98.  against  baron  and  feme,  executrix  after  marriage,  63.  ^ 

I  99.  by  an  administrator,  64. '  '  *      , 

,  100  by  a  surviving  administrator,  65.         ,        .  • 

I  A.  101  by  an  administrator  de  bonis  non,  with  will  annexed^  65. 

I  *  102  by  baron  and  feme,  administratrix  before  marriage,  66.   » 

^  103.  by  baron  and  feme,  administratrix  after  marriage,  67. 

I  104.  against  an  administrator,  67. 

^  105.  against  a  surviving  administrator,  68, 

106.  aguinst  an  admin  istralor  de  bonis  non,  68. 

107.  against  baron  and  feme,  administratrix  befbre  marriage,  69. 

108.  against  baron  and  feme,  administratrix  after  mj^rriage,  69.  - 
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ff.  XI.   SFXCIAJ.   COUNTS. 

1.  on  policies  of  insurance,  71.  .         •» 

2.  on  wagers,  75. 

3.  on  feigned  issues,  77, 

4.  on  parol  awards,  79. 

5.  oh  a  promise  for  forbearance,  to  pay  costs  of  an  action,  82. 

6.  on  promise  to  pay  debt  of  third  person  for  forbearance,  83. 

7.  to  pay  money  on  exchange  of  horses,  &c.  84. 

1  ♦  •       8.  for  not  delivering  a  bill  of  exchaqi^  inpayment  for  goods  sold,  85. 

I  9.  for  not  paying  for  goods  sold  to  a  thirtl  person,  86. 

-  10.  to  indemnify,  by  an  accommodi^ion  acceptor,  88. 
p    .  11.  for  not  marrying,  89. 

12.  for  not  employing  a  hired  servant,  92. 

13.  for  not  performing  works,  &c.  on  a  building  agreement,  93. 

14.  against  an  attorney  for  negligence,  96. 

15.  toT  not  accepting  wheat,  &c.  bought,  97, 
'    ^         16-  for  not  delivering  wheat,  &c.  according  to  contract,  99. 

17.  on  a  warranty  of  a  horse  to  be  sound,  100. 
it-  18  on  a  warranty  of  soundness  on  the  exchange  of  horses,  102. 

19.  against  a  bailee  without  reward,  for  not  taking  care  of  goods,  104. 

20.  for  not  returning  casks,  or  paying  for  them,  105. 

21.  against  a  pawnbroker  for  losing  a  pledge,  106. 
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DECL  AR ATIONS  IN,  ASSUKtf  $1T— (coHfrnuet/.) 

4 

I.   SPECIAL   GOVNI^.  ^ 

22-  against  the  hirer  of  a  hocse  for  riding  it  improperly,  Sic.  lOr.  '         ^ 

.    ^      23.  for  not  taking  care  of  fumitsre  let  t»  defendant,  109.     "^  . 

*  24.  against  a  watchmaker,  fur  losing  a  watch  delivered  to  repair,  11^. 
.  25.  against  wHtarfinger,  tor  losing  a  hamper  delivered  to  him.  111. 
26.  against  a  farrier  for  badiy  shoeing  plaintiff's  borse,  115.  * 

«  37.  against  a  carrier  by  land  f^)r  the  Toss  of  a  box,  117.       .  ^ 

28.  against  a  coach-owner,  for  not  carrving  a.  pasaenger,  119. 
.  90.  i^ainst  captain  of  a  ship  on  bill  of  ladings  for  loss  of  goods,  121. 

30.  against  an  ju^ent  or  auctioneer,  for  not  accottnting.for  goods,  121. 

31.  against  vendor  of  estate  at  auction,  for  not  midung  a  title^  &c.  125- 

32.  against » publican,  for  not  assigning  alease,  128-  ^  , 

33.  on  a  public-house  agreement,  against  tl)e  vendee,  129.  -      % 
P    34.' against  a  tenant  from  year  to  year  for  various  breaches,  133. 

35.  for  plowing  up  grassland,  and  cropping  land,  without  manuring 
^  same,  13©. 

,  *        36.  for  taking  successive  crops  without  manuring  the  land,  136. 

37.  for  keeping  and  leaving  the  premises  out  of  repair,  136. 
*  38.  by  tenant  against  landbrd  on  oootract  to  indemnify  tenant,  138. 

ft 

DECLARATIONS  IN  DEBT. 

BS6IHII§NGS  AND  CONOLUSIONS. 

declaration  in  debt  in  K.  B.  by  bill  or  latitat,  141. 

OK   SIMri«£   CONTUACTS  AND    LEGAL    LIABT  LITIBS,  &C. 

form  of  the  indebitatus  count  in  debt,  142. 
^  '  various  descriptions  of  debt,  142. 7  to  44. 

form  of  the  quantum  meruit  count  in  debt,  142. 

money  lent,  14S.  .       '       i 

,       money  paid,  143.  « 

money  had  and  received,  144. 

account  stated,  144.  I 

breacli,  ^^4. 
^        on  an  award,  where  the  submission  was  by  arbitration  bonds,  145.  ' 
against  aberiflf^  for  escape  of  prisoner  in  custody  on  a  ca.  sa.  147. 
against  marshal  of  K.  B.  for  escape  of  prisoner  in  execution,  149. 

'on  specialties. 

on  a%ianey  bond  in  K.  B.  151.  «      -  ^ 

the  like  in  C.  P.  152-  '  4 

the  like  in  Exchequer,  152. 

counts  on  several  bends,  152. 

excuses  for  profert,  153.  * 

on  a  bastardy  bond,  154. 

on  an  annuity  bond,  155. 

on  a  bond  to  replace  stock  and  pay  dividends,  156.  ^ 

executor  of  obligee  again.st  obligor,  158.  • 

by  an  admlnisti'aloriD  K.  B.  158. 

against  an  heir  on  the  bond  of  his  ancestor,  159. 

against  an  heir,  and  the  devisee  of  the  obligor,  161« 

on  a  bail-bond,  where  the  iirat  suit  was  in  K.  B.  b^  bill,  162.  ^ 

the  like,  when  the  first  action  was  by  special  original,  166.  * 

on  a  ball-bond  in  C.  P.  against  the  principal  or  bail,  167. 

on  replevin  bond,  proceedings  Iiaving  been  removed  byre,  fa.lp.  168. 

the  like  where  bond  uas  forfeited  in  the  county  court,  173.  4 

for  rent  on  a  lease,  173.  ^        , 

count  for  use  and  ocoupation,  174.  * 

oti  an  annuity  deed,  for  arrears  of  annuity,  175.  ^ 

on  a  mortgage  by  lease  and  release,  for  principal  and  interest,  175.  ^ 
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AHALYTICAL  tABLE.     *       •  vii 

D£CLARATIOKS  IN  lyEBrr^cSntinued.) 

»     on  R«CO»DS. 

on  a  tecog^isance  of  bail  by  bill  in  K.  B.  177. 
.  ■       on  a  recognisance  of  bail  in  C.  P.  179.  '  m 

on  a  judgment  in  assumpait  in  K.  B.  C.  P.  op  Exchajuer,  181. 
on  a  judgement  in  debt,  183. 
on  a  judgment  for  defend^^,  183. 

OS   STA^VTaS. 

landlord  against  tenant,  for  doable  value  for  holding  over,  183. 
for  treble  value  of  tithes  not  set  out,  185. 
on  5  Ann.  c.  W.  for  using  a  gun,  &c.  to  kill  game,  187- 
for  exposing  game  to  side,  188. 
*     '  for  killing  game  without  certificate,  189. 


\  DECLARATIONS  IN  COVENANT. 

ON    LEASES. 

L  by  lessor  againstflessee  for  rent,  191.  *■ 

1  2.  lessor  against  assignee  of  lessee  for  not  lepairing.  194.    . 

TITLE    PLEADED. 

3.  tenu  re  in  free  burgage,  199. 

!  i 

I  ESTATE    AND    Q.UANTITY    OF    INTEREST. 

4.  inducement  tliat  lessor  was  seised  in'fee  simple,  200. 
I  5.  seisin  in  fee,  &c.  in  husband  and  wife  in  right  of  wife,  201. 

6.  seisin  in  the  king  or  acorporatioii9  20l- 
'7.  seisin  in  tail,  201. 

8.  seisin  for  life,  202. 

9.  the  like  by  a  rector  in  right  of  his  rectory,  203. 
I                                                   10.  tenancy  by  curtesy  or  by  dower,  203.   . 

I  11.  by  assignee  or  executor  of  lessor  being  a  termor  against  lessee,  204. 

r  12.  by  executor  of  lessor  ir.  another  ease,  205. 

I  13.  inducement   that  premises   were    copyhold,    and    lessor   seised 

!  thereof,  205. 

14.  the  like  in  a  more  concise  form,  207. 

15.  customary  freehold,  207. 

ESTATE   AND    TIME    OF    ENJOYMENT. 

tk  16.  'seisin  in  fee  in  reversion,  208.  * 

17.  interest  in  a  term  to  commence  in  future,  209. 
18*  remainder  in  fee  in  a  copyhold,  209. 

ESTATE  AND  NCMBEE  OF  OWNERS. 

»    19.  estate  in  severalty,  210.  « 

20.  estate  in  joint-tenancy,  and  death  of  one  and  sole  seinin  of  the 
survivori  210. 

21.  estate  in  coparcenary,  211. 

22.  tenancy  in  common^  212. 
• 

XODE    OF    A9Q.v1bINO    THE    TITLE. 

23.  by  descent  in  fee,  213. 

24.  by  succession  of  a  rector  on  deatli^  214. 

25.  by  marriage,  214.  \ 
,    ^        26.  by  feoffment,  214. 

27.  by  lease,  215. 
^  28.  by  assignment  of  a  term  to  the  plaintiff,  216. 

29.  by  surrender  of  a  leasehold  interest,  217. 
SO.  by  cqsrenant  to  stand  seised  to  uses,  217. 


vUr  •       *     ANAl^rrCAL  TAfiLt 

DECLARATIONS  IKCfOVEK AKT— (cMrfftirerf.) 

« 

MODS    or    AC<tt^I»INC    TH«    TITLE.  * 

31.  by  bar^in  and  sale  enrolled,  318. 
^  o2  by  lease  and  release,  219.  "^ 

3i5.  by  a  private  act  of  parliament,  221. 

34.  by-lease,  &c.  from  the  king-,  221. 

%S.  by  fine  levied  by  busbaml^nd  wife,  of  inheritance  of  wife^  222> 
^  .-36.  the  like  with  proclamations,  223 

3r.  deed  to  lead  the  uses  of  recovery,  and  recover  accordingly,  223- 

38.  the  like  more  fully  pleaded,  225 

39.  sinrender  to  use  of  will,  and  death,   and  presentment  thereof^  and 

admission  of  devisee,  229 

40.  surrender  to  the  use  of  a  purchaser,  ^30. 
41.^title  by  devise  in  fee-simple,  231. 

42.  title  to  a  chattel  real  by  wilt,  232. 

ON    APPaEMTXCB    DEEDS. 

agaunst  the  father  of  apprentice,  for  absence,  8cc.  of  apprentice,  293- 

DECLAEAtlONS  IN  DETINUE, 

first  count  on  a  bailment  to  redeliver  on  request,  235. 
,    second  count  on  a  supposed  finding-,  236. 
debt  and  detinue  in  the  same  declaration,  237. 


DECLARATIONS  IN  CASE. 

•  « 

bennnings  and  conclusions  of  a  declaration  in  case  or  trover  in  K.  B.  238- 
the  Uke  in  C  P.  23a 

I.  FOR   TORTS    TO    THE    PBAIOK. 

for  keeping  a  dog  used  to  bite  mankind,  238. 

for  keeping  a  do^  used  to  bile  sheep,  &c  239. 

for  a  nuisance   in  a  public  street,   whereby  pluntifT's  carriage  was 

overturned,  240. 
for  malicious  arrest,  where  former  suit  ended  on  payment  of  money 

into  court,  242. 
the  like  whef^  the  first  suit  was  discontinued,  246. 
the,like  where  the  first  suit  was  nonprossed,  247. 
the  like  where  there  was  a  verdict  for  the  plaintiff,  247.  * 

for  a  malicious  charge  of  felony  before  a  justice  of  the  peace, '^d. 
for  a  malicious  proaecution  of  an  indictment  for  perjuty,  253. 
for  composing  and  publishing  a  libel,  accusing  plainti£P  of  perjury,  251. 
for  verbal  slander,  of  perjury,  262. 
for  criminal  conversation  vi  et  armis,  265. 
the  like  in  case,  266. 

for  debauching  a  daughter  and  servant,  267. 
for  enticing  away  a  servant  or  apprentice,  268. 
second  count  for  htirbouring,  269. 

II.  ro»    TORTS    TO    PERSONAL    PROPERTY. 

a^fainst  a  carrier  for  losing  a  box,  271. 
the  like  for  not  carrying  wihin  a  reaspnable  time,  272- 
against  an  innkeeper  fo'*  the  loss  of  a  box,  273.    * 
againstbailees  for  negligence,  275.  * 


AKALYTICAt  TAMLtfi  •       .  i» 

DKCLARATIOHS  IN  CAiR^cmdmad.y  ' 


. 


*&J.    rOR   TORTS   TO    FKRtOVAL    FROVBRTYMb^(^»nf||lttn/.) 

for  a  false  warranty  of  a  horse,  276. 
-   for  deceitfully  representing  a  third  person  ftt  to  be  tnuted,  278. 
against  owner  of  a  eoach  for  negligence  of  servant  in  driving  sape,  28L 
against  owner  of  ship  for  negligence  in  AaTigation  of  it»  383. 
fer  double  talue  of  goods  distrained,  no  rent  due,  285* 
for  distraining  beasts  of  pbugh  and  sheep^  286.  ^ 

fot  distraining  for  more  rent  than  was  dlie,  2b7> 
for  taking  excessive  distress  for  rent,  288. 
for  driving  distress  above  three  miles  out  of  the  hundred,  287. 
for  impounding  distress  off  the  premises,  ahd  not  giving  nutice,  287* 
for  refusing  to.r^tore  distress,  on  tender  of  rent  and  costs,  288. 
for  selling  a  distress  within  five  days,  289. 

for  not  removing  distress  within  reasonable  time  after  fivt  days,  990* 
fi>r  not  selling  for  the  best  price,  291. 
for  not  kavinr  the  overplus  of  distress  with  the  sheriiT,  292. 
for  rescue  of  ouatress  for  rent  on  a  cottmioD  appurtenant,  293. 
*  lor  a  pound'breach,  293. 

for  rescuing  cattle  taken  datnage-feaaant,  ^6. 
for  pound-breach  cattle  taken  damage-foasant*  397. 
for  a  rescue  of  a  person  arrested  on  mesne  process,  297* 
for  an  escape  on  mesne  process,  299. 

for  not  arresting  the  debtor  when  defendant  had  an  opportunity,  dOl. 
the  Ulte,  and  for  false  return  on  mesne  process  of  non  est  inventus,  302. 
against  the  sheriff  for  an  escape  on  final  process,  303.  ^ 

for  a  false  return  of  nulla  bona  to  a  writ  of  ii.  fa  303. 
for  not  levying,  and  false  return  of  nulla  bona,  30JL 
for  not  taking  replevin  bond,  306. 
for  taking  insufficient  pledges  in  replevin,  310. 
for  not  assigning  a  bail-bond,  311* 

for  infringing  cop>Tig^t  of  a  book,  patents,  fcc.  313  to  322. 
second  count,  for  eaposinr  to  sale  printed  copies,  314* 
count  stating  that  parta  of  plaintiff  *s  book  were  originalt  315t 
>  for  infringing  the  copyright  of  a  print,  316^ 
for  the  infrlngment  of  patent  by  patentee  atid  assi^ee,  317. 
second  count,  for  makmg  imitations  of  the  uivention,  323. 
in  trover, 

for  cattle,  deeds,  bonds,  bill*  and  notes,  bank  notes,  iiiotiey»  and 

goods»333. 
by  assignees  of  a  bankrupt,  first  count  on  bankrupt's  posaeasloti,  325. 
^  second  count,  on  assignee's  possession,  32^. 

by  an  executor  foi"  a  trover  and  conversion  in  the  Ufe-tinie  of  testa* 

tor,  326. 
second  count,  for  a  conversion  after  his  death,  327. 
third  count,  for  trover  and  conversion  after  testator^s  death,  327. 
by  an  administrator,  first  count  on  intestate's  possession,  328. 
second  count,  on  a  trover  before  the  death,  and  conversion  after,  329* 
third  count,  on  a  trover  after  death,  and  be/ore  adrainistration«  329< 
fourth  count,  on  possession  of  administrator,  330. 
for  an  injury  to  f&aintiff  *8  reversionary  interest  in  goods^  330. 

nt.  TOtL  TORTS  TO  REAl.  PRoPERTT  COR^OrRAL. 

to  houses  or  land  in  possession  or  reversion. 

for  obstructing  ancient  windows,  331. 

second  count,  for  continuing  the  nuisance,  o33. 
•        for  not  repairing  a  privy  adj- fining  plaintHF's  house,  334. 

second  count,  for  not  emptying  Uie   cesspool,  333. 

by  a  revttsioner,  for  damage  to  messuage  in  possession  of  his  tenant,  336. 

Vol.  n.  B 
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DECJUARAiaONS  IN  CAS&u^contiiHi^.) 

to  water-coiirses. 

for  diverting  the  watfer  of  a  river  from  plainfKT'a  mill,  33^. 

greneral  diversion  of  water  withoat  shewing  the  means,  339. 

not jkeeping  the  hanks  of  tlie  river  in  repair,  340. 

for*  widening,  &c.'cuts  from  the  stream,  342. 
for  waste. 

hy  reversioner  aendnst  tenant  for  years,  &c.  for  cutting  trees,  344. 
T  tl)e  like  for  had  husbandry',  not  repairing,  &c.  345. 

against  administratrix  of  rector,  for  dilapidations,  346. 
for  not  I'^palring  a  fence,  with  special  damage,  &.c.  348. 
for  not  carrying  away  great  tithes,  350. 

roa  TORTS  TO  REAL  PROPERTY  INCORPOREAL. 

for  disturbance  of  rights  of  common. 

of  common  of  pasture,  by  turning  sheep  on  the  common,  354. 

for  building,  &c.  upon  the  common,  356. 

for  inclosing  part  of  the  common,  356. 

for  digging  turves,  357.  • 

for  disturbance  of  common  of  turbary,  357. 

for  dilturbance  of  common  of  estovers,  358. 
for  disturbance  of  ways.^ 

for  obstructing  plaintiff's  private  way,  358. 

second  count,  without  shewing  the  means  of  obstruction,  361. 
fordisturbanceof  a  pew,  362. 

for  disturbance  of  franchises,  tolls,  offices,  ferries,  &c.  363. 
'  case  upon  statutes^  364. 

DECLARATIONS  IW  REPLEVIN. 

declaration  in  replevin  in  K.  B.  or  C.  P.  364.  . 

the  like  in  a  county  court,  366.  d| 

t 

DECLARATIONS  IN  TRESPASS. 

COMMENCEMEVTS    AND  COXCLUSIONS. 

commencement  and  conclusion  in  K.  B.  367. 

the  like  in  the  Common  Pleas,  369. 

the  like  in  C.  P.  in  a  more  concise  form,  370. 

the  like  in  the  Exchequer,  370.  ^ 

I.  TO  Persons. 

for  an  assault,  spitting  in  face,  beating,  &c.  with  damage,  371. 

second  count,  for  a  common  assault,  372. 

the  like,  for  a  battery,  &c.  on  board  a  ship,  373. 

husband  and  wife  against  husband  luid  wife,  for  a  battenr,  374.  • 

by  husband  alone,  for  the  battery  of  his  wife  per  quod,  &c.  374- 

by  a  master,  for  the  battery  of  his  servant  per  quod,  &c.  375. 

for  false  imprisonment  and  compelling  plaintift*  to  go  to    •-  police 

office,  376. 
common  count  for  fabe. imprisonment  generally,  376,  ^     •• 

II.    TO     PERSONAL  PROPERTY- 

for  chasing  sheep,  &c.  with  special  damage,  377'  .  % 

second  count,  for  chasing  sheep  or  other  cattle,  378.  ^ 

for  seizing  cattle,  or  other  property,  as  a  distress,  378. 

common  count  de  bonis  asportatis,  379. 

for  shooting  a  dop,  &c.  379. 

for  running  a  carriage  against  plaintiff's,  with  special  damagtj  &c>  380. 
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.    DECLARATIOHS  IH  TUSffASS^eofainued.)    **^ 

ir.   TO   PBRSOfTAi.   MOPERTY — (^Continued.) 

(or  seiziDl^  plaintiff's  cart  and  horse,  &c.  381 . 
for  seizing  and  detaliuDg*  plaintilT's  barge,  381. 

^  III.     TO  REAL  PROPERTY. 

for  trespass  in  dwelling.house,  breaking  doors,  and  seizli^  goods,  382. 

count  for  a  cotninon  expulsion,  383. 

on  Stat.  8  Hen.  VI.  c.  9.  for  a  forcible  entry  and  detainer,  383. 

second  count,  on  plaintiff's  possession  as  tenant  from  year  to  year,  384. 

third  count,  on  possession  generally,  385. 

breaking  close,   gates,  and  locks,  with  carts,  &c.  and  special  damage, 

335. 
the  like,  setting  out  the  name  of  the  close,  or  jls  abuttals,  387. 
for  cutting  down  and  carrying  away  trees,  388. 
for  mesne  profits,  after  recovery  in  ejectment,  388. 
against  inferior  tradesman,  for  hunting,  &c.  on  statute,  389. 
second  count,  for  breaking  close  and  killing  game  at  common  law,  390. 
third  count,  canying  away  game>  391. 
for  fishing  in  plaintin  *s  close  covered  with  ¥rater,  391. 
second  count,  for  fishing  in  plaintiff's  several  fishery,  391. 
third  count,  for  fishing  m  plaintiff's  free  fishery,  392. 
fourtft  count,  for  catching  plaintiff's  fish  generally,  392.  ^ 

against  inferior  tradesman,  oA  stattite  for  fishing,  392. 

DECLARATIONS  IN   EJECTMENT. 

declaration  by  original  in  K.  B.  or  C.  P.  on  a  single  demise,  394. 

the  Hke  on  two  demises  with  one  ouster,  397.  '. 
J  the  like  on  two  dnnlles  with  two  ousters,  399. 

the  Hke  on  demises  by  tenants  in  common,  &c.  401. 
'  I  declaradon  by  bit!  in  K.  B.  403. 

' '  the  like  in  the  Exchequer,  403. 

on  a  vacant  possession,  404. 


IMPARLANCES. 


general  imparlance  by  biU,  405. 
3ie  like  by  original,  405. 

imparlance  ana  suggestion  of  death  of  one  defendant  after    declara- 
tion, 405. 
special  impaiiance  by  bill,  406. 
the  like  in  another  fi>rm,  407. 
the  like  by  original,  407. 
general  special  imparlance,  408. 


*    DEFENCES. 


defisnce  on  appearance  by  attorney,  409. 

the  like  by  husband  and  wife,  409. 

the  Kke,  on  appearance  by  a  feme  covert,  409. 

defienceirbya  person  sued  by  a  wrong  name,  410. 

defence  b^n  infant,  410. 


•    ♦^ 
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PLEAS  W  ABATEMENT,  if-  ' 

plea  of  privilege  by  ao  attomey  of  C.  P.  to  an  action  in  K.  B-  411. 
affidavit  of  the  truth  thereof,  412. 

plea  of  privilege  by  an  attorney  of  K-  B.  sued  by  latiut,  413. 
tlie  like  to  an  action  b;^  original>  414. 
coverture  of  the  plaintifft  414. 
coverture  of  the  defendant,  415. 
'  plea  that  the  contracts  were  made  jointly  with  another  persony  415. 
the  like  to  a  declaration  in  debt  on  bond,  416. 
misnomer  of  defendant's  cluristian  name  in  K.  B.  416. 
affidaidtof  the  truth  thereof,  417. 
the  li^e  in  C.  P.  417. 

misnomer  of  defendant's  surname  in  K.  B.  418. 
misnomer  of  plaintiff *s  surname  in  K.  B.  418.  , 

f^notber  action  d^nding  for  the  same  cause  in  K.  B.  418. 


./ 


"     PLEAS  IN  BAR.  * 

C0M¥SNGKMENTS    and    OONOLtfSlOVS. 

Ist.  commencement  of  a  first  plea  when  special,  4S1. 
$dly.  the  like,  where  ground  of  defence  aruse  aher  writ  issued,  43L 
Sdtv.  commencement  of  a  second  special  plea,  421. 
4thly.  the  like  to  a  particular  count,  or  particular  trespasses,  422. 
•  5thl^.  conclusion  to  the  country,  422. 

6thly.  conclusion  with  a  verification,  432- 

7thly.  conclusioii  with  a  verification  by  the  record,  422* 

IN  A3SVMPSIT, 

S^neral  issue  non  assumpsit,  423. 
e  like  by  an  executor  or  administrator,  5523. 
plea  that  contracts  were  made  by  defendants  jointly,  &c.  423. 
infiinoy  of  defendant,  424. 
coverture  of  defendant,  425. 
plaintiff  an  alien  enemy  resident  here,  425. 
plaintiff  an  alien  enemy  resident  abroad,  426. 
bankruptcv  gf  defendant,  426. 

the  like  where  certificate  was  obtained  after  commencement  of  suit, 
'  insolvent  debtor's  act,  430.  [427. 

oon  assumpsit  except  as  to  the  sum  tendered,  and  plea  of  tenAr,  431. 
plea  of  set-off  to  the  sum  not  tendered,  433. 
accord  and  satii&ction  by  delivery  of  a  pipe  of  wine,  434 
the  like  of  a  bond  given  in  satisfaction,  434. 
account  stated,  and  delivery  of  defendant's  promissory  note,  435. 
that  defendant  accepted  a  bill  of  exchange  payable  to  a'  third  person,  436,  ^ 

arbitrament  and  award*  435.  '  ^ 


judgment  recovered  in  K..  B.  or  C.  P.  or  Exchequer,  438. 

release,  439. 

SBT-ovF,  440  to  448, 

plea  of  set-ofl^  440. 

general  issue  and  notice  of  set-off,  441.  > 

ttie  like,  by  or  agunst  assignees,  executors,  Sec  442. 

subject  matter  of  set-off. 

on  a  judgment,  442. 

on  a  recognisance  in  another  court,  and  on  simple  contract,  443. 

for  rent  due  on  a  lease,  444. 

on  a  bond,  445. 


** 
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« 
PI4^AS  IN  BAR  IN^  ASSUMPSIT— (cofifiniiec/. )  j^ 

on  a  bill  accepted  by  plaintiif,  445. 
on  a  bin  indorsed  Vy  plaintifl'  and  defendant,  446. 
on  a  promiasory  note  made  by  plaintifi,  447. 
on  a  proroiasory  note  iiidoned  by  plaintiff  to  defendant,  447. 
^  uae  and  occupation,  447. 

work  and  labour  and  mi^riala^  448. 

|;ooda  sold,  44&  , 

noney  counts,  interest  and  account  stated*  448. 

WBSTMINSTER  CODET  OF  CONSCIENCE  ACT,  448.  ' 

STATUTE   OF    LIMITATIONS. 

non  assumpsit  infra  sex  annos,  449.  * 

* '     actio  non  accrevit  infra  sex  annos,  450. 

J- 

BT  EXECVTOBS,  &C. 

defendant  ne  unques  execator,  450. 
defendant  ne  unques  administrator,  451. 
'-plene  administravit,  451. 
plene  administravit  pncter,  452. 
plea  of  retainer  by  an  executor,  452. 
on  a  bond,  453. 

on  a  simple  contract  debt,  453- 
judgment  against  testator,  outstanding*  bonds  and' jiidgmenta  against 
defendant,  454. 

IN  D£BT. 

OEHmBAL    TSSVES    AND    PLEAS    IN    GENERAL. 

nU  debet,  459. 

nil  debet  to  debt  qui  tarn,  459. 

non  est  factum,  -160. 

the  like  by  an  executor  or.  administrator,  460. 

non  est  factum,  after  craving  oyer  of  bond  and  conditioo,  460. 

the  like  of  an  indenture,  461. 

non  est  factum  and  nil  debet  to  debt  on  bond  and  simple  contract,  461. 

onerari  non,  462- 

ESCROW— delivery  of  the  deed  as  an  escrow,  462. 

FRAUD— ^leed  obtained  by  fraud,  464. 

Ist  menace  to  kill,  464. 

2d.  battery,  and  menace  of  fanher  battery,  465. 
3d.  battery  and  fear  of  mayhem,  465. 
4th.  duress  of  imprisonment,  465. 
in&ncy  to  debt  on  bond  or  deed,  466. 
the  like  to  debt  on  simple  contract,  466. 
coverture  to  debt  on  debt  or  deed,  466. 
^    the  like  to  debt  on  simple  contract,  467. 
usury  to  debt  on  bond,  467. 

TENDER  TO  DEBT  ON  SIMPLE  CONTRACT,  469> 
SET-OFF  TO  DEBT    ON  BOND,  470. 
BANKRUPTCY  OF  PLAINTIFF,  471. 
STATUTBOr  LIKITATIONS,471* 

PLEAS  BT    EXECUTORS  IN  OSNBRAL. 

plene  administravit,  471. 

pkoe  administiavit  beibra  notice  of  the  bond,  472. 
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PL£A§  IN  BAR  IN  fplBT— (contfnueii)  .v 

TO     BONDS. 

parol  demurrer  by  gp  infant  heir,  47^- 
rien  per  descent  bylieir,  473. . 
plea  by  a  devisee,  rien  per  devise^  473. 
solvit  ad  diem»  473. 
solvit  post  4iem,  474. 

TO    ANNUITY   SEEDS.  "* 

to  debt  on  annuity  bond,  no  memorial  enrolled  within  20  days,  474. 
no  memorial  containing  the  names  of  the  witnesses  airolle^  474. 
payment  of  the  annuity  on  the  days  mentioned  in  the  bond,  475. 
^         paym.ent  after  tlie  days,  475. 

other  pleas  to  debt  on  annuity  bonds,  476. 

OK   ARBITRATION'IJONDS.  '    ' 

no  award  made,  476. 

non-performance  by  plaintiff  of  a  condition  precedent,  476.      -  ^i, 

other  pleas  to  debt  on  arbitration  bonds,  477. 

TO    BAIL-BONDS. 

,|iO  process  in  the  original  actipn,  478. 
plea  by  one  of  bail,  that  the  bond  was  for  ease  and  favour,  478. 
comperuit  ad  diem,  479. 
other  pleas,  480. 


TO    REPLEVIN   BONDS. 

reference  to  precedents,  480. 

TO   SASTAKDY    BONDS. 

non  damnificatus,  480. 

ON    INDEMNITY    BONDS. 

non  damnificatus,  481.  ^ 

•N  BONDS  FOR  PBRFORMANCE  OF  COVENANTS. 

performance  generally  of  condition,  481. 

performance  of  negative  and  disjunctive  and  affirmative  covenants,  482. 

performance  generally  of  covenants  in  another  deed,  483. 

the  tike  in  a  more  concise  form,  484. 

performance  specially,  484. 

excuse  of  performance ,  484. 

non-performance  by  ^jUdntiff  of  a  condition  precedent,  4^. 

ON   LEASES  AND    DEMISES. 

no  rent  in  arrear,  486. 

eviction,  486. 

by  lessee,  assignment  ef  the  term  to  a  third  person,  487. 

by  an  assignee,  assignment  of  term  before  rent  became  due,  488. 

ON  RECOGNISANCES. 

nul  tiel  record,  488. 

noca.  sa.489L 

death  of  principal  before  return  of  ca.  sa.  4^9. 

•N   JUDGMENTS. 

pigment,  489. 
other  pleas,  4(K). 
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ANALYTICAL  TABLE.  *  W 

FlJkAS  IN  BAH  IN  DEBT— (mimMi^.) 

OM   STATUTES. 

to.aotion  for  bribery,  prior  suit  dep^ndinc  for  Mine  oflencet»  490. 
another  ftetion  for  Mme  ofieDce  compounded  by  rule  of  court,  492. 
foimer  convictiQo  for  the  sMiie  ofience^  493. 

IN  DETINUE. 

general  Usue  non  detinet,  495. 

IK  COVENANT.  • 

non  est  factum,  496. 

plea  of  payment,  496. 

plea  of  performance,  496. 

license,  496. 

accord  and  satisfaction,  497. 

tender  as  to  part,  498. 

plea  to  covenant  for  rent,  a  tender  on  the  land  before  suwset,  498. 

set-oir,  499. 

plea  that  lessor  wa&  seised  for  lile  and  not  in  fee,  500. 

plea  by  assigfnee  traversing-  the  assignment  to  him,  500. 

premises  not  out  of  repair,  501. 

Qther  pleas  to  covenant  i»  leases,  charter-parties,  &c.  501. 

IN  CASE. 

general  iasue  in  case  or  trover,  502. 
.  statute  of  limitations,  502. 
accord  and  satisfaction,  502. 

juatiiication  of  words  of  theft,  that  pUunUif  was  guilty  of  thefts  503. 
justification  of  words  of  perjury,  that  plaintifT  was  guilty  of  perjury,  504. 
justification  of  words  of  insolvency,  that  plaintilf  was  insolvent,  506. 
another  person  author  of  slander,  506. 

IN  REPLEVIN. 

non  cepit,  508.  ^ 

commenfiement  of  an  avowry,  508. 
commencement  of  a  cognisance,  509. 

commencement  of  avowry  by  one,  and  cognisanee  by  another,  509. 
conclusion  of  an  avowry  or  cognisance,  5^. 
plea  in  bar,  property  in  defeudant  or  a  stranger,  510. 
cepk  in  alio  loco,  with  avowry  for  return,  510. 
4hat  defendant  tools  the  cattle  damage-feasant  in  another  close,  511.  » 

AVOWSIBS,  Sic.  Foa   RENT. 

common  avowry  or  cognisance  ibr  rent,  512. 

the  like  in  a  more  general  form»  513. 

avowry  where  part  of  the  rent  has  been  satisfied,  513. 

avowry  by  one  tenant  in  common  for  rent  due  to  him,  514. 

co^piisance  by  him  as  bailiff  of  the  other  tenant  in  common,  5X5. 

avowry  for  poor-rate,  515. 
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PLEAS  IN  BAR  IN  REPLEVlN^CcMmiwi.}  9 

avowaies,  &c.  damagb-fbasant 

avowry  by  a  freeholder,  undsr  a  dutMss  damage-feasant,  516. 

the  like  by  a  tenant  from  year  to  year,  516. 

the  like  as  a  copyholder,  or  as  his  tenant,  517. 

avowry  fora  distress  daniage-feasant  by  a  commonery  517, 

prescriptive  ri|^ht  of  common,  518. 

I 

;  ,  f 

PLEAS  IN  BAR  IN  TRESPASS.  1' 

IlTGEirBRAL. 

general  issue,  519. 

Uke  like  t£ft  part,  with  a  special  plea  to  the  residue,  519. 
accord  and  satis&ction  and  arbitrament,  530. 
[  tender  of  amends  by  a  justice  of  peace,  520. 

plea,  disclaimer  of  title  to  locus  in  quo,  and  tender  of  amenda,  521 . 
statute  of  limitations,  523. 

I.   TQ   PERSONS. 

son  assault  demesne.  523. 

molliter  manus  imposuit  to  preserve  the  peace,  525u 

assault,  &c.  in  defence  of  a  father,  &c.  525. 

assault,  &c.  to  preserve  the  peace,  526. 

the  like,  stating  that  plaintifl'  made  an  assault  upon  a  third  person,  52f. 

oorrection  of  an  apprentice  fos  disobedience,  527- 

moderate  correction  of  a  seaman,  528. 

molUter  manus  imposuit  to  turn  defendant  out  of  plaintiff's  house,  539. 

the  like  of  a  public-house,  530. 

the  like  in  resistance  of  plaintiff's  entry,  530. 

defence  of  possession  of  a  close,  531.  ^  ^| 

plea  by  two  defendants  that  plaintiff  committed  a  breach  of  the  peace 

in  the  house  of  one,  a  .d   that  the  other,  as  a  constable,  took       f 

plaintiff  before  a  justice,  533. 
the  like  in  a  more  concise  form, 

arrest  by  a  sheriff's  officer.  &c.  under  a  latitat  against  plaintiff,  537. 
the  like  by  the  sheriff  or  officer  to  wliom  the  writ  was  directed,  543- 
justification  by  attorney  under  a  ca.  sa.  542. 
the  like  by  a  sheriff's  officer  under  a  writ  of  ca.  sa.  544. 

'T  II.   TO    PERSONAL    PROPEM^. 

justification  of  a  ^kr^ss  of  cattle  damage  •feasant,  546. 
justification    of  removal  of  goods,  because  encumbering  plaintiff's 
close,  548. 
,  justification  of  taking  coals  under  prescriptive  right  to  port  duties,  548. ' 

TO    REAL    PROPERTY. 

liberum  tenementum,  enumerating  the  trespasses,  551. 
the  like  in  a  more  concise  form,  553, 
seisin  in  fee  by  a  copyholder,  554- 

justification  by  tenant  for  years,  giving  colour  to  plaintiff,  S5S» 
the  like  by  a  tenant  from  year  to  year,  556. 
defect  of  fences,  556. 
license,  560- 
^  to  trespass  for  fishing,   that  the  locus  in  quo  was  defendant's  free* 

hold,  560. 
the  like  that  the  fishery  was  defendant's  several  fishery,  561. 
the  like  that  the  defendant  has  a  free  fishery  in  the  tifihM^,  661. 
common  of  fishery,  562. 
locus  in  quQ  a  navigable  river,  and  a  public  right  to  fi4  therein,  563. 
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•^  ANALYTICAL  TABLE.  itu 

f LEAS  IK  BAR  iSf  THESPAS&-KcwitijiMd:) 

TO    BBAL    PROPERTT— (C9ffff>fttfj) 

plea  by  a  freeholder  a  pretcriptire  right  of  compion  of  paitmre,  56i3. 

the  like  by  a  copyholder,  S&§. 

common  pur  cause  de  vicinage,  S67., 

common  of  estoTers,  &c.  5G9. 

public  way  for  carriages,  &c.  570. 

private  way  by  prescription  by  a  freeholder,  573- 

the  like  by  a  cop\  holder,  574.  . 

the  like  by  non -existing  grant,  57^.  ^ 

the  like  or  necessity,  577'  ^ 

the  like  by  tenant  under  a  lease,  or  from  year  to  year«  S79*  ' 

entry  to  take  tithe,  579. 

the  uke  under  a  latitat,  582. 

the  like  under  a  fi.  fa.  against  plaintUT,  584. 

the  like  under  a  fi.  fa.  against  another  person,  586. 

the  like  by  sheriff  under  a  fi.  fa.  Sd7>  j 


IN  EJECTMENT. 

general  issue,  588. 


I 


EEPL1CATI0NS  IN  ABATEMENT- 

to  a  plea  of  coTerture,  denying  the  fact,  589. 

to  a  plea  of  oon-joinder,  that  the  defendant  akme  contracted,  509. 

to  plea  of  mbnomer,  defendant  known  as  well  by  one  namfi  as  anothert 

590. 
to  a  plea  of  misnomer  estoppel  by  putting  in  bail,  596l 
entry  of  cassetur  biVla  vel  breve,  599. 

REPLICATIONS  IN  BAK. 

IV  CBVBRAL. 

estoppel,  593. 

special  similiter,  59% 

commencement  of  replication  to  special  pleft,  called  predudi  noo,  593 

the  like,  sugj^esting  the  death  o%ine  of  the  defendants,  593. 

conclusion  to  the  countiy,  594. 

conclvsion,  vn\h  a  verification  in  assumpsit,  594. 

IV  ASSUXPStT. 

denial  of  the  infancy,  594. 

to  plea  of  infancy,  that  meat,   &c.  were  necessaries,  and  nolle  pro* 

sequi  to  residue,  594. 
ratification  after  defendant  came  of  age,  595. 
taa  plea  of  insolvent  debtor's  act  admitting  the  pita,  59$. 
to  pleas  of  tender,  596  to  601. 
denialof  tender,  596. 
nil  debet  to  plea  of  set-off,  597* 

a  writ  issued  out  of  1^.  B.  C.  P.  or  Exchequer  before  the  tender,  597< 
a  writ  with  continuances,  598. 
a  prior  demand  of  the  debt,  600. 
a  subsequent  demand,  601. 

similiter,  admission  of  tender,  and  award  of  venire,  601. 
%  .to  plea  of  accord  and  satisfaction,  denial  of  delivery  of  ben4»  Itc.  603. 
to  ft  plea  of  arbitrament,  denying  the  awards  602. 
Vol.  IL  C 
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REFLiCATIONS  IN  BAK^continued. 

in  ASSUMPSIT— (coiitiffMfdl) 

nul  tiel  record,  to  a  plea  of  judgpnent  recovered  in  same  courts  602. 

tlie  like,  to  a  plea  of  judgment  recovered  in  another  courts  603. 

to  a  plea  of  release,  non  est  factum,  603. 

to  a  plea  of  release,  that  it  was  obtained  by  fraud,  603. 

to  a  plea  of  set-off,  nil  debet,  604. 

to  a  set-oif  on  a  recognisance,  &c  nul  tiel  record  and  nil  debet»  604. 

statute  of  limitations  to  a  plea  of  set-ofi',  605.  [605. 

to  plea  court  of  conscience  act,  defendant  indebted  mote  than  40». 

to  pleas  of  statute  of  limitation,  thaV  defendant  did  undertake,  &c.  605. 

that  cause  of  action  did  accrue,  Sec.  606. 

a  writ  sued  out  within  sis  years,  606. 

that  plaintiff  was  abroad,  and  action  commenced  in  six  years  after 

return,  607. 
that  defendant  was  abroad,  and  action  commenced  in  six  years  after 

return,  607. 
other  refdications  to  statute  of  limitations,  608. 
to  pleas  by  and-  against  executors,  608  to  613. 
that  defendant  is  executor,  608: 
to  plene  administravit,  tiiat  defendant  had  assets,  608. 
the  like  to  a  plea  of  bonds  or  judgments  outstanding,  600. 
that  defendant  had  assets  at  the  time  he  h&d  notice  of  the  writ,  609. 
that  after  exhibiting  bill,  and  before  plea,  assets  came  to  defendant's 

hands,  610. 
that  judgments   recovered   against   executor,    were    -obtained   by 

fraud,  610. 
judgment  fraudulently  confessed  for  more  than  was  due,  611. 
to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  612. 
to  plene   administravit,  prayer  of  judgment  of  assets  quando  acci- 

derint,  612.    . 
the  like  with  award  of  inquiry  where  general  issue  was  not  plead- 
X  ed,613. 

IV   SKBT. 

commen  conclusion  with  a  verification,  615. 

to  pica  that  deed  was  obtained  by  fraud,  that  it  was  duly  obtained,  615. 

to  ^lea  of  duress,  that  defendant  freely  executed  the  deed,  615. 

to  plea  of  infancy,  that  defendant  was  of  age,  6i6. 

to  plea  of  usury  ,^  &c-  that  the  bond  was  legal,  616. 

to  a  plea  of  tender,  616. 

to  a  plea  of  set-off,  617. 

to  parol  demurrer,  confession  of  plea,  617. 

to  plea  of  rien  per  descent,  that  defendant  had  assets,  617'  [618. 

to  the  like,  that  defendant  had  assets  before  commencement  of  suit, 

to  plea  of  solvit  ad  diem,  or  post  diem,  den3ring  the  payments,  618. 

to  plea  no  memorial  enrolled,  setting  out  memorial,  618. 

to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  619. 

to  plea  of  ease  and  favour  to  bail-bond,  denying  plea,  620. 

10  non  damnificatus  on  bastardy  bond,  stating  damage,  621. 

to  non  damnificatus  to  indemnity  bond,  stating  damage,  621.  ^ 

to  plea  of  performance  of  bond,  that  £.  F.  has  not  accounted,  623. 

the  like  stating  several  breaches,  623. 

denial  of  the  eviction,  623. 

to  plea  that  plaintiff  accepted  rent  of  an  assignee,  denial  of  plea,  624. 

to  a  plea  of  nul  tiel  reccjrd  in  the  same  court,  stating  the  record,  624. 

the  like  in  a  different  court,  625- 

to  plea  of  no  ca.  sa.  against  principal,  setting  out  ca.  sa.  626. 

to  plea  of  death  of  principsl  before  return  of  ca.  sa.  stating  ca.  sa.&c 

to  pleas  to  debt  on  judgments,  627. 

to  plea  of  compromise  by  rule  of  court,  that  it  was  obtained  by 

fraud,  627. 
to  plea  of  former  convittiof ,  that  it  was  obtained  by  fraud,  627. 


ANALYTICAL  TABLE.  XiX 

lEPLICATIONS  IN  l^AK^contimted.) 

Ut    COTEKANtV 

to  pica  of  license,  denying  the  license,  63r. 
other  replications,  6SS^ 
conclusion  with  a  verification,  628. 

IV  CASE. 

to  pleas  justifying  slanderous  words*  de  injuria^  62& 
PLEAS  IK  BAR,  &c.  IN  REPLEVIN. 

TV   CSNBHAL. 

.    1.  similiter  to  non  cepit/  629. 
3.  commencement  of  a  pica  in  bar  to  an  avowry^  629. 

3.  the  like  to  a  cognisance,  629. 

4.  the  like  to  an  avowry  and  cognisance*  629. 

5.  commencement  of  a  second  plea  in  bar  by  learCf  Ufi*  ^30. 

6.  conclusion  to  the  eountry,  630. 

7.  conciusion  with  a  verification,  630. 

8.  the  like  to  an  avowry  and  cognisance,  630. 

rOB.   BSVT. 

traverse  of  the  demise*  630. 

no  rent  in  arrear*  631. 

that  defendant  was  not  bailiff,  63L 

payment  of  rent  to  ground  landlord,  631- 

no  rent  in  arrear  as  to  part,  and  tender  as  to  the  residue*  633. 

eviction,  633. 

BJLUAGB-VBAtAirT. 

to  avowry  damage-feasant  by  a  freeholder*  denial  of  his  title*  634 

to  avowry  damage-feasant  by  a  tenant*  traverse  of  the  (^^mise*  634 

that  defendant  demised  locus  ia  quo  to  plaintiif,  635. 

to  an  avowry  for  distress  damage-feasant,  defect  of  fences*  635. 

the  like,  atating  defendant's  obligation  to  keep  a  gate  shut,  636. 

the  like,  locus  in  quo  adjoining  a  common,  637- 

that  plaintiflfhad  right  of  common  in  locus  in  quo,  633. 

tender  of  amends  before  impounding,  639. 

to  avowry  by  a  commoner*  denial  of  his  right  of  common*  640. 

REPLICATIONS  IN  TRESPASS. 

IN    OZNERAL. 

1.  preclu^  non,  641. 

2.  conclusion  with  a  verification,  641. 

to  plea  of  tender*  that  the  amends  were  not  sufficient*  641. 

TO  rxmsows. 

de  Injuria*  or  de  son  tort  demesne,  641- 
de  injuria  to  son  assault  demesne,  642. 

to  plea  of  son  assault  demesne,  that  assault  was  made  to  turn  defend- 
ant out  of  a  house,  642. 
to  plea  of  defence  of  possession  of  close,  right  of  way  over  the  close*  643. 
to  justification  under  a  latiut  and  warrant*  protesting  the  issuing  of 
the  writ  and  warrant*  and  de  injuria  as  to  the  residue,  644. 


kx  *  ANALYTICilfc  TABLK.  ' 

REPLICATIONS  IN  TRESPASS— (can/iiitterf.) 

TO   FBHSONAL   PROPERTY* 

to  a  justification  of  distress  damage-feasa^t,  deniiae  by  E.  F.  to  plaifi- 

tifT  and  de  injuria,  645. 
to  a  justiiication  ukinj^  cattle  damage  .feasant,  that  plaintiff  bad  rigbt 

of  common  in  locus  in  quo,  646, 
to  the  like,  defect  of  fences,  647. 
to  the  like^that  defendant  converted  distres8|  647. 

TO  RBaX«   PROPRRTY. 

to  liberum  tenementum,  denial  of  plea,  648. 

to  libcnim  tenementum,  demise  by  defendant  to  plaintiff,  648. 

to  a  plea  of  license;  denial  of  license,  649. 

to  plea  of  defect  of  fences,  that  defendant  turned  the.cattle  in,  64^. 

to  the  likp,  that  defendant's  cattle  were  unruly,  &c.649. 

to  plea  of  prescriptive  right  of  common,  denial  of  the  right,  650. 

to  plea  of  right  of  common,  approvement  of  common,  651. 

obsenrations  on  traverses  of  rights  of  common,  and  ways  in  general,  651. 

J^EW  ASSIGNMENT. 

IN  ASSUMPSIT. 

that  action  was  brought  for  breach  of  different  contracta^  652. 

X37    TRESPASS  TO    PERSOKS. 

I  to  plea  of  son  assault  demesne,  a  different  assault,  653. 

to' justiiication  under  process,  imprisonment  before  issuing  procesti  654* 

l;i  TRESPASS  TO  persowaL  property. 

to  justification  under  a  right  of  way,  extra  vian),€54. 
that  the  corni  Sec.  was  different  coi-n,  655. 

%TH   TRESPASS   TO    REAL    PROPERTY. 

to  liberum  tenementum,  new  assignment  setting  out  abuttals,  656. 
topleaof  right  of  way,  traverse  of  way  and  e;(ti*a  viam,  &c.  656. 
the  like  mjsrely  new  assigning,  ^7. 

KE  JOINDERS. 

IN    GENERAL. 

1-  similiter  to  replication  concluding'  to  the  country,  658. 
5.  commencement  of  rejoinder  to  a  special  replication,  658. 

3.  con<Uusion  to  the  country,  658. 

4.  conclusion  witli  a  verification,  658. 

IN   ASSUMPSIT. 

denial  that  the  goods,  &c.  were  necessaries,  658. 

denial  of  the  defendant's  confirming  the  promises,  659. 

to  replication  of  a  latitat  before  the  tender,  that  piaintifThad  no  cause 

of  action  at  the  time  of  issuing  the  writ,  659. 
to  the  like,  stating  the  time  when  the   writ  was  really  issued,  and 

tender  before  that  time,  660. 
the  like  of  process  outof  tlie  exchequer,  660.  [661. 

to  replication  to  plea  of  tender  flf'  a  prior  demand,  no  such  demand, 
to  replication  of  a  subseqUeni  demand,  no  such  demand)  662. 
tliat  the  relense  was  obtained  fairly,  662. 

that  the  action  did  not  accrue  witliin  six  years  of  issuing  the  writ,  662. 
\.o  replication  of  a  latitat  shewing  the  time  when  it  was  issued,  and 

non  assumpsit  infra  sex  annos  of  that  time,  6^3. 


AHALTTIOAL  rjiBJJL  «B 

Jl£JOIKDERS— (MKfiMcrf.)  \ 

XV  ASSUMPSIT— (Mniteaed} 

traverse  of  the  intent  of  isfoing  tlie  writ,  663. 

to  replication  that  defendant  was  beyond  sea.  See.  that  plaintiff  djd  not 

exhibit  his  biU  within  six  years  of  defendant's  first  rrtnrn/663. 
to  replication  that  assets  had  come  to  hand  nnce  the  exhibiting  thtt 

bill,  denying  the  fact,  663.  - 
to  replication  that  the  judgments   against  the  ckfrndants  vraie  oh«> 

tained  by  fraud,  denying  the  mud,  664. 

JX  SZBT. 

to  replication  stating  an  award,  denying  the  award,  664. 

to  replication  on  bastardy  bond  shewing  damage,  denial  of  repUca>* 

tion,  655. 
to  replication  to  bond  to  account,  that  E.  F.  did  accoimtt  665. 

REPLICATIONS  IN  REPLEVIN. 

in  general,  666. 

similiter  to  plea  in  bar  concluding  to  the  conntryi  666. 
commencement  of  a  replication  in  replevin,  666. 
conclusion  to  the  country,  66& 
conclusion  with  a  verification,  66d. 
to  plea  in  bar  of  a  tender,  denial  of  tender.  667* 
to  plea  in  bar  of  a  tender,  a  subsequent  denund,  tic.  667. 
to  a  jplea  in  bar  of  a  demise,  stating  a  notice  to  quit,  667. 
to  |dsa  of  defect  of  fences,  denial  of  obligation  toreMir,  668, 
the  Kke,  denial  of  defect  offences,  669.  ^  \ 

to  a  plea  to  an  avowry  daroage-feasant  stating  a  right  of  common  ovi^r 
locus  in  quo,  traverse  of  right  of  commoi>,  069- 

KEJOINDERS  IN  TRESPASS. 


1.  similiter  toreplicaUon  concluding  to  the  country,  670.  ' 

3.  rejoinder  to  a  replication  concluding  with  a  verification,  670.  ^ 

3.  conclusion  to  the  country,  670,  ! 

4.  conclusion  with  a  verification,  69V.  \ 
to  a  replication  of  a  demise  to  the  pUintlff,  a  notice  to  quit,  670. 
rejoinder  re-asserting  right  of  common,  &c.  as  sUted  in  the  plea,  67t 

SURREJOINDERS. 

common  form  of  a  'surrejoinder,  672. 

conclusion  to  the  country,  672. 

conclusion  with  a  verification  in  trespass,  672. 

rejoinder  in  replevin,  672. 

surrejoinder  in  trespass,  that  the  notice  to  quit  was  waived,  GrS» 

REBUTTERS  AND  SURREBUTTERS- 

rebutter  denying  the  waiver  of  the  notice  to  quit,  67S. 
surrebutter  similiter,  674. 
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XxU  AKACYTICAL  TABL&. 

PL£A$9  &c.  TO  NEW  ASSIGNMENTS. 

general  issue  to  new  asstgnment*  6T4h 
oommencetnent  of  special  plea  to  new  aasignment}  <^4. 
conclusion  with  a  verificationy  6T4.  ^ 

similiter  to  general  issue  to  new  assignment^  675. 
commencement  of  a  replication  to  a  special  plea  to  a  new  assign- 
ment, 675. 
conclusion  with  a  verification,  675, 


PLEAS  PUIS  DARREIN  CONTINUANCE. 

5 leas  puis  darrein  conUnuance  of  release,  &c.  not  at  the  assises,  676. 
le  like  at  ^e  asMses,  676, 


DEMURRERS. 

TO   SBCLABATIONS. 

general  demurrer  to  a  declaration,  678. 
special  demurrer,  678. 


T«   PUBAS. 

general  demurrer  to  a  plea  in  abatement,  679. 

general  demurrer  to  a  plea  in  assumpsit,  679. 

special  demurrer  in  assumpsit,  679. 

to  a  plea  in  debt,  680. 

to  a  plea  in  covenant,  680. 

to  a  plea  in  case,  680. 

to  an  avowry  or  cognisance,  680. 

to  a  plea  in  trespass,  680. 

TO   EEPLXCATlOirS,  6cC. 

general  demurrer  to  a  replication,  681. 
special  demurrer  to  a  replication,  681. 
demurrer  to  a  plea  in  bar  to  a  cognisance,  681. 


JOINDERS  IN  DEMURRER. 


joinder  in  demurrer  to  a  declaration  or  replication  in  assumpsit,  682. 

the  like  in  other  actions,  682. 

joinder  in  demurrer  to  a  plea  in  abatement,  682. 

joinder  in  demurrer  to  a  plea  in  bar  in  assumpsit,  683. 

joinder  in  demurrer  to  a  plea  in  bar  in  replevin,  683. 


PRECEDENTS. 


I  BEGINNINGS  AND  CONCLUSIONS  OF  DECLA- 
RATIONS.* 


/.  /JV  TffE  KIJ^G'S  BEJ^CH. 

J^tarkham  and  Le  Blane, 

Thursday  next  after  fifteen  day  qfSL 
miaryjlji)  in  Hilary  Term^  47  Oeo,  III. 

iVLlDDLESEX,  (to  wit.)(6)  ^  J9  complaias  of  C  A  being  in  i.  lD«lfein|»- 
the  custody(c)  of  the  marshal  of  the  nuershalsea  of  our  lord  bUl^oHaSut 
the  now  king,  before  the  king  himself^  of  a  plea  of  *tres«  #  ^ 


(a)  As  to  the  title  of  the  deelara*  tied  tpeeialty  of  a  subsequent  day  in 

tion  in  genenl,  see  toL  1.  ohnpter  on  that  teinn,  and  it  is  always  advisable 

Declaration*— wsd    2   Saond.    1.    n.  in  an  action  of  asrampsit,  ease,  or 

1.    The  declaration  should  in  gene-  trespass,    to  entitle  the  deelaratioB 

ral  be  entitled  of  the  term  in  which  specially  (^  the  day  it  is  delivered  oc 

the  writ  is  retamabte,  3  T.  R.  624.  filed,  in  order  to  admit  of  eridenoe 

but  when  it  is  by  the  by,  may  be  en-  of  a  promise,  kc.  after  the  first  day 

titled  of  the  term  when  it  is  deliver-  of  the  term.  I  T.  R.  116.    7  T.  R.  4. 

ed.  Id.  6^7.  and  if  there  be  several  4  East,  75.    But  a  deehuration  in  9Ci. 

defendants  who  put  in  bail  of  differ-  fa.  may  be  entitled  generally,  3  Wile. 

'  ent  terms  it  should  be  entitled  of  the  154. 

term  of  which  the  last  bail  was  put  (Jb)  As  to  the  venue,  see  toI.  1' 

in.    Id.  1  Wits.  S42.  When  the  cause  chapter  on  Declarations, 

of  action  arose  after  the  first  day  of  (c)  This  form  is  to  be  adopted  whe-» 

||i«  term  in  which  the  writ  is  retnm-  ther  the  defendant  be  in  tiie  actual  or 

able,  the  declaration  should  be  enti-  supposed  custody  of  the  marshal. 

*  1  have  here  only  given  one  or  two  of  the  most  nsiial  forms  hi  each  eomt. 
For  the  great  variety  o£ithese  forms  in  different  actions,  and  against  partlou- 
lar  persons,  see  the  Fvnnt  c/  Cota%  &c.  which  I  have  lately  published  on  a 
lirge  single  sheet 

Vol.  II.  [  I  ] 


2  BEGINNINGS  AND  CONCLySIONS. 

■ 

JBesrinrdngt^     pass  OD  the  case,  &c.(rf)     For  that  whereas,  &c.(tf)  [here  set 
v€^i9.       ^'  f^^*^  '^^  catue  cf  action^  whether  in  aaaumfisity  case,  or  trovery 

and  cGticlude  as  follows  :J(/)  To  the  damag;e  of  the  said  A  B 

of  •— /.  and  therefore  he  brings  his  suit.  Sec. 

rJohn  Doe^ 
Pledge8(  J")  to  prosecutCf  <         and 

(^  Richard  Roe. 


Markham  and  Le  Blanc, 

Thursday  next  after  Jifieen  days  t^  St. 
Hilary,  in  Hilary  Term,  47  Geo.  lllJ^h) 

2.  Agftinst  ft       AUddlesex,  fto  wit.)  Jl  B  complams  that  C  D,  bebe  in  the 
tlic    actuAl      custody  of  the  sheriff  of  ,  by  virtue  of  a  certain  precept 

sheriiff       ^^  calicd  a  bill,  of  Middlesex,  (or  "  writ  of  our  lord  the  king,  call- 
ed a  latitat,'*)  issued  out  of  the  court  of  our  said  lord  the 
'    .       king,  before  the  king  himself,  against  the  said  C  D,\n  this  suit} 
and  returnable  in  the  aatae  court,  on     ^    next  after         ,  in  this 
*   3  same  term  :(i)  of  a  plea  of  trespass  on  *the  case,  8cc.  for  that' 

whereas,  &c.  [^here  state  the  cause  qf  action^  and  conclude  as  in 
the  fireceding  firecedentj] 


(</)  In  debt,  coveQant,  &c.  the  form  conclusion  in  trespass  is  as  fbUows  : 

▼aries ;  see  the  sheet  of  forms  of  courts  "  —  and  odier  vrongs  to  die  said 

fico.  .A  B  tlien  and   there    did,    against 

(e)  A  declaration  by  bill  In  tres'  the  peace  of  our  said  lord   the  king> 

pasSf  slating,  that  whereas,  or  vltere-  and    to  die  damage  of  the  said  .4 
fore,  the  defendant  did  the  act  com-    B  of  — Z.  and  therefore   he  brings 

pUiined  of,  is  bad  on  special  demur-  his  suit,  8cc.    Pledges,**  kc. 

rer,  see  vol.  1.  chapter  on  Declara-  (g)  The  omission  of  plei^pes  is  not 

tions.  1  Stnu  621.  S  Stra,  1151.  1163.  msterial.  3  T.  R.  157. 

but  not  so  by  original,  or  in  C.  P.  (/t)  See  ante,  1.  n.  (a)  as  to  the  title!^ 

vhen  the  writ  is  r^^itcd,  1  Wils.  99.  (t)  As  to  t1)is  form,  see  toI.  1.  title 

S  Wils.  203.  Declaration.    In  this  ease  since  the 

(/)  The  oonelHfioB  in  debt,  qui  4  &  5  W.  Sc  M.  c.  21.  s.  3,  if  the  de- 

iatUy  inins  as  folloirs :  "And  there*  claralion  do  hot  shew  at  whose  suit 

fore    as  well  for    our   said  lord  the  the  defcndaatisvin  custod}',  it  will  be 

luQg»**  (or  "  for  thf  poor  of  the  said  bad  on  geneii^   deinurrer,   2  Lonf 

IMirtsb  of ^")  ^  as  for  himself  in  Raym.  1368.    1  Wils.  119,  190.  but 

this  behalf,  he  brfngs  his  suit,'*  he.  this  form  is  not  necessary  when  the 

A  common  informer  is  not  entiUed  to  plainttfThas  proceeded  by  special  or2« 

damages.  4  Burr.  S081.  8490.    The  giaal.  Imp.  K.  B.  618.  T'M,  311. 


OP  DECLARATIONS.  3 

i^c.  ofdcifa- 
■>>.•«••      ^  Tations. 

In  the  JSng^9  Bench. 

Thursday  next  after  fifteen  day  rf  Sf. 
Hilary^  in  Hilary  Temty  47  Geo.  UHJ) 

ASddletejPy  (to  wit.)  C  D  and  E  F  were  attached  to  anawer  a.  ^Vhen  one 
J  B<^  z,  plea  of  trespass  oh  the  case,  &c.  and  thereupon  the  ^^^s  Vat Utcn 
nid.*^  ^,  by  G  J5r,  his  attomeyt  comes  and  gives  the  court  here  o»<»a^<^*     "» 
to  understand  and  be  informed,  that  since  the  suing  out  of  the  don. 
original  writ  in  this  cause,  and  before  tills  day,  to  wit^  on.  Sec. 
the  said  £  F  was  duly  outlawed  in  the  same  court  here   in 
this  suit,  as  by  the  record  of  the  said  outlawry  remaining  in 
the  said  court  in  full  force,  more  fully  appears ;  and  hereupon 
the  said  A  B^  by  his  attorney  aforesaid,  complains  agauist  the 
said  C  JD,  in  the  plea  aforesaid,  for  that  whereas,  &c.  [arann? 
thefiromUea  by  both  the  defendant:'^ 

N.  B.  This  declaration  must  be  entitled  after  the  outlawry  is 
complete,  1  Wila.  78. 1  £Q9ty  133.— it  nustvtate  an  outlawry  in 
*the  present  suit,  3  Eaat^i  144.<— 4Hit  need  not  refer  to  the  record 
of  outlawry,  7  E<ut^  50.  As  to  the  plea  denying  the  ontlavTv, 
see  1  Eaat^  133.  634. 


//.  AV  THE  COAUf O.Y  PI^FLiS. 

In  the  Common  Picas. " 

Hilary  Term,  47  Geo.  lil.^k) 

Mddlcsex^  (to  wit.)  C  DCl)  was  attached  to  answer  •.f  fi  of  ,     ,      ,    * 

4.     Ill    the 

a  plea  of  trespass  on  the  case,  &c.(7/i}  and  thereupon  the  said  Conunou 


■ 

{j)  Aa  to  the  U'tle  of  tliM  cleeUnt-*  (0  *l'he  ii<I<lition  needs  not  be  sfa-. 

Uon,  secante,  1.  n.  (a),  ntu)  the  obscr-  tec)  hi  the  lieclumtioik,  S  B.  6c  P.  595. 

▼ation  at  the  end  of  this  precedent.  (m)  As  to  the  <]»8(inct1c»n  bvtveen- 

(lb)  Aa  periiaps  a  common  capins  the  word*  attached  an«l  stuimiontHlt 

TCkVf  be  is0aed  bcntrc  the  cause  of  ac-  and  as  to  thLi  sliort  iwitul  of  ihc  na-* 

tion  araii',  as  in  K.  9.  ^^c  1  H.  k  P.  turc  of  tlir  action^  see  I  Saiind.  SIS. 

342.    2  B.  &  P.  ^35.  it  mav  therefore  n.  3. 

be  adrisable  to  entitle  the  doclamtion 

Bpecblly,  ta  in K.  B.  tHte^  1.  n.{a). 


BEGINNINGS  AND  CONCLUSIONS,  fee. 


Begimmq^t 
Uc.  of  decki' 
nxtions. 


AB^hf  E  F^  his  attorney,  conii>lains,(n)  for  that  whereas,  Sec* 
\hete  9$aie  the  cause  of  action  and  conclude(o)  om  foilowa  f^ 
Wherefore  the  said  A  B  saith  that  he  is  injured,  ai^d  hath  sus- 
tained damage  to  the  value  of —^.  and  therefore  he  brings  his 
suit,  Scc.(/^) 

Omit  pkdges* 


///.  IJV  Tim  EXCMBqiTER. 


In  the  Exchequer  tf  Pleas. 


imary  Term,  ^7  Geo.  III. 


S-.  In  the  Ex. 

i'heqaer. 


JMiddleseTy  (to  wit.)  A  B^  2l  debtor  to  bur  sovereign  lord 
the  now  king,  cometh  before  the  barons  of  his  majesty's  Ex* 
chequer,  on  — ,  the  —  day  of——,  in  this  same  term,  by  B 
i^,  his  attorney,  and  complains  by  bill  ag^nst  CJD,  present  here 
in  court  the  same  day,  of  a  plea  of  trespass  on  the  case,  &c. 
(or  as  the  form  of  action  may  be :)  for  that  whereas,  &c. 
[Atrf  9€t  out  the  cause  qf  action  and  conclude  as  follows :]  to  the 
damage  of  the  said  A  B  oi  •— ^.  whereby  he  is  the  less  able  to 
satisfy  our  said  lord  the  king  the  debts  (or  if  at  the  suit  of  an 
executor  or  administrator,  **  the  debts  of  the  said  E  Fy*)  which 
he  owes  his  majesty  at  his  said  Exchequer ;  and  therefore  he 
brings  his  suit,  &c. 

r  John  Doe, 
Pledges  to  prosecute,  <  and 

t  Richard  Roe. 


(n)  The  omission  of  these  words,    peaec  of  our    lord  the  now  king ; 
though  untechnical,  is  not  demurra-    wherefore  the  said  A  B  saith  that 


Ue.  1  B.  &  P.  366. 

(o)  In  debt,  qui  tam^  the  conclusion 
is  as  in  K.  9*  omitting  pledges.  In 
trespass  it  runs  as  fottows:  ''And 
Other  wrongs  Co  the  said  A  B  then 
and  there  did,  to  the  great  damage  the  eonclusioti  in  K.  D. 
of    the  «itd  A  Bf  and  against  the 


he  is  injured,  and  hath  sustained  da- 
mage to    the    value    of     — L     an^ 
therefore  he  brings  his  suit,"  &c. — 
Omit  pledges. 

(Jt)  This  it  is  observable  \-aries  from 
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II.  DECLARATIONS  IN  ASSUMPSIT. 


L  CMOHOJf  COUJSTTS. 

And  whereas  al8o(9)  the  said  C  -D,  afterwards*  to  wit,  on  the  J-  ^^"^ 
diy  SDd  year  lastir)  aforesaid,  in  London  aforesaid,  in  the  pa-  indebitattu 
rish  and  ward  aforesaid,  was  indebted  to  the  said  ji  Bin  the  ^[^^ 
further  sum  of  — -/.  of  Uke(«)  lawful  money,  for,  &c. 

[Hrre  the  tubject  matter  qfthe  debt  must  be§tatedj  qm  that  the 
tMntiff  had  Mold  land  or  goods^  to .  the  defendant^  or  done  work/or 
htntj  or  had  t^  money y  l^c,  m  in  the  following  country  2  Saund. 
350.  n.  3.  andj  excefit  in  the  counts  for  money  had  and  receivedf 
it  muet  be  alleged  that  the  debt  wu  incurred  at  the  d^endantU 
request 9  \  Sound,  2^4.  n.  1.  the  count  then  firoceede  a*  follovm  :^ 
and  at  his  special  instance  and  request,  and  being  so  indebted^ 
he  the  said  C  Z>  in  consideration  thereof,  afterwards,  to  wit,  oh 
the  day  and  year  last  aforesaid »  in  London  aforesaid,  undertook, 
and  then  and  there  fiuthfuJly  promised  the  said  ^  B  to  pay 
him  the  said  last  mentioned  sum  of  money,  when  be  the  said 
C  D  should  be  thereunto  afterwards  requested. 


I 


(9)  If  there  be  no  specUl  coantprc*  ^  mrni  covtnU  a  daj   as  recent  as  po^sl' 

«ediD|^  the  first  indebitatus  count,  the  ble,   with    reference    to  the  uUc   of 

fBrm  immediateiy  after  the  commence--  the  deolaration,  so  that  the  common 

nmt  of  the  declaration  runs  thus  :  breach  may  appear  to  be  after  Uic 

For    that  vhercas  die  said  C  JD  on  money  payable  by  the  bill,  note,  &c. 

tift        '    day  of          ,  m  the  year  of  was  due. 

o«r  lord         »  at    '  '  ' ,  in  the  county  («)  If  the  words  *'  lawful  money  of 

cf— 9  wasbdeUed,**  &o.  Great>Kritain"  have    not   been  be- 

(r)  If  there  be  a  special  count  pre-  fore  mentioned,  here  insert  them  in- 
eeding  the  indebitatus   eouut,  it   is  stead  of  die  words  **  l^c  Ikwfal  mo- 
proper,  especially  in  declarations  on  nej.'* 
iifbornote%  to  insert  in  the  com- 


6*  DECLARATIONS  IN  ASSUMPSIT. 

The  uaaai  ^Aod  whereas  also  afterwards,  to  witj  on  the  daf  and  year 

^^^J^    1^  ^"2*^  aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  afbre- 

ruit  ooiint(0  said,  in  consideration  that  the  said  Ji  B^  at  the  like  special 

instance  and  request  of  the  said  C  D,  had  before  that  time, 

[^Here  insert  the  subject  matter  qf  the  dejbt  a«  in  the  JbUowing' 
counts^  and  then  proceed  aa/bilowM  ;^ 

he  the  said  C  D  undertook,  and  then  and  there  faithfully 
promised  the  said  ^  ^  to  pay  him  so  much  money*  as  he 
therefore  reasonably  deserved  to  have  of  the  said  C  Z),  when 
he  the  said  C  D  should  be  thereunto  afterwards  request- 

* 

ed.  And  the  said  A  B  avers  that  he  therefore  r^sonably 
deserved  to  have  of  tlie  said  C  D  the  further  sum  of  — >/.  of 
like  lawful  money,  to  wit,  in  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  whereof  the  said  C  Z>,  afterwards,  to  wit^ 
on  the  day  and  year  last  aforesaid,  there  had  notice. 


3.  The  nstul       [Sa7ne  as  the  above  quantum  meruit  to  the  asterisk,  and  then 

form    of  the    .  »        y  n  t 

ouantum  va^  proceed  as  follows  : ] 

Ubam  count  ^  ^j^^  ^^^  \^^^  mentioned  gopds,  wares,  and  merchandise,  at 
the  time  of  the  said  sale,  and  delivery  thereof,  were  reasonably 
worth,  when  he  the  said  C  JD  should  be  thereunto  afterwards  re- 
quested.  And  the  said  A  B  avers,  that  the  said  last  mention- 
ed goods,  wares,  and  merchandise,  at  the  time  of  .the  said  sale 
and  delivery  thereof  were  reasonably  worth  the  further  sum  of 
--^.  of  like  lawful  money,  to  wit,  in  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  whereof  the  said  C  D  afterwards,  to 
wit,  on  tl^  day  and  year  last  afosesaid,  there  had  notice. 


{t)  As  the  plaiiitiflT  may  recorer  on  (ju)  This  omint  is  not  in  praetiee 

the  iodebitatas  count,  thoagh  no  eon-  adopted,  except  vhcn  the  demand  is 

tract  for  a  specific  price  be  proved,  for  goods  sold  and  delivered,  or  bar- 

the  quantum    meruit,    or    valebant  gained    and  sold,  and  the  quantum 

count  secnLs  unnccesfrary,  and  where  meruit  count   appears  to  be  in    alt 

the  declaration   is   otheiirise   long,  cases  sufficient.                                    * 
should  be  omiucd,  2  Saund.  123.  n.  (a). 


I 


•  COMMON  COUNTS.  •» 

■ 

1.  lUtpeetinrf 
•Z  AESPECTiyG  REAL  PROPERTY.  real  pr^rty. 

The  indebitatua  count  u  as  ante^  5.  inaerting  these  %oorda  :  «  for  l*  for  a  free- 
hold etute 
a  certain  messuage  or  tenement  and  premises)  with  the  ap-  mM  md  oob- 

puTtenances  of  the  said  ji  Bj  situate,  lying  and  being  in  the  ^^ 
parish  of  >  in  the  county  of  '-''-^(w)  before  that  time 

bargttDedi  sold)  and  released(x)  by  the  said  Jt  B  to  tlie  said 
C  DiWA  at  his  special  instance  and  request.     And  being  so 
ipdebCed,*'  &c.     (Conclusion  as  ante^  5.)    The  guantum  meruit 
tkerttm  U  as  ante^  6.  inaerting  aafollowa  :  <^  had  before  that  time 
Avgainedy   sold)    and  released  to  the  said   C  /),  a  certain 
other  messuage  or  tenement)  and  premises)  ivith  the  appar- 
teoances  of  the  said  ^^  B,  situate*  &c.  he  the  said  C  D  under- 
took)" Sec.     (Conclusion  is  as  ante^  6.)  ^ 

The  indebitatua  count  ia  as  ante*  5.  inaerting  theae  tuorda :  "  for  ^  ^^'^  <^opyj> 

^      .  hold  eaute 

certain  xnessuages,  lands,  and  tenements)  with  the  appurte-  «urivQdcr«A  - 
fiances,  situi^^C)  (cc.(y)  before  that  time  bargained)  soldy 
and  surrendered)  by  the  said  A  B  to  and  for  the  said  C  Z>, 
and  at  his  special  instance)  &c.  And  being  so  indebted)" 
&c.  (Conclusion  as  antcy  5.)  The  quantum  meruit  thereon  ia 
oa  ante^  6.  inaerting  aafoUowa  t  «  had  before  that  time  bargain- 
edt  sold,  and  surrendered  to  and  for  the  said  C  D^  certain 
other  messuageS)  JandS)  and  tenements)  with  the  appurtenan- 
ces) situate)  &c.  he  the  said  C  D  undeitook/'  &c.  (Conclu* 
sion  is  as  antcy  6.) 


*  8 


The  indebitatua  count  ia  aaante^  5.  inaerting  theae  worda  :  "  for  3.  For  a  lease- 
eertain  messuageS)  lands,  and  tenements)  with  the  appurte*  ^}^  tnd^ 
nanceS)  situatej(z)  &c.  before  that  time  bargained)  ♦sold,  and  ••8»ed. 
assigned  by  the  said  A  B  \o  the  said  C  />,  and  at  his  special 
instance  and  request,  for  the  remainder  of  a  certain  term  then 
to  come  and  unexpired  therein.  And  being  so  indebted)" 
kc.    (Omclusion  as  ante^  5.)     The  quantum  meruit  thereon  ia 


(v)   It  is  usual  but  unneceMary  the  nature  of  the  conveyaDce,  as  vhe- 

to  st^te  the    situation,  C  Bast,  d4S.'  ther  it  were  by  lease  and  release. 

If  miutated,  the   variance  will  be  a  feoffment,  &c 

jroond  of  nonsuit,  1  Esp.  Rep.  273.  (y)  Ante,  n.  (w). 

(x)  This  allegation  wiU  depend  on  (z)  Id.  ibid. 


8  DECLARATIONS  IN  ASSUMPSIT,  • 

» 

1.  RetpeeHhg^  09  antCy  6.  inserting  aa/olfows:  <'  had  before  that  time  fajjirgain^ 
rea  propet  if.    ^^^  ^^j^  ^^^  assigpned  certain  other  messuages,  &c.  with  the 

appurtenances,  situate,  8ic.  for  the  remainder  of  a  certain 
term  of  years  then  to  come  and  unexpired  therein,  he  the- 
said  C  D  undertook,"  &c.    (Conclusion  is  as  antcy  6.) 

4.  For  the  TTic  indebitatua  count  is  as  ante^  5.  inserting  these  words  :  ^  for 
pv^ie^iiouaef  ^^^  good-will  of  a  certain  public-house,  commonly  called  or 

Off 's^buMnen  ^'^^^^'^  ^Y  ^^®  name  or  sign  of ,  situate,(o)  &c.  and  the 

therein.  business  of  him  the  said  ^  ^  of  a  victualler  therein,  before 

that  time  surrendered,  relinquished,  and  given  up  by  the  said 
•^  By  to  and  in  favour  of  the  said  C  /),  and  at  his  special,  &c. 
And  being  so  indebted,  "&c.  (a  quantum  meriut  may  bp  readilf 
framed.) 

5.  For  the  The  indebitatus  count  is  as  ante^  5.  inserting  these  words :  "  fcr 
Stion**  Tf^l  ^^®  "*®  ^^  occupation  of  a  certain  dwelling-house,  (or  "  of  a 

*  hmiie  opr  of  certain  dwelling-house,  buildings,  and   land,")  with  the  ap- 
*a    house  and  ^  ,  ^ 

fcind.(c)  purlenances  of  the  said  A  -B,  situate,  &c.(rf)  by  the  said  »C 

*  9  X>,  and  at  his  special  instance  and  request,  and  by  the  suffer- 

ance and  permission  of  the  said  .^  jB  for  a  long  time  then 
elapsed,  had,  held,  used,  occupied,  possessed,  and  enjoyed. 
And  being  so  indebted,"  &c.  (Conclusion  as  antcy  5.)  The 
quantum  meruit  thereon  is  as  antCy  6.  inserting  as  follows  :  **had 
before  that  time  suffered  and  permitted  the  said  C^D  to  have^ 
hold,  use,  occupy,  possess  and  enjoy  a  certain  other  dwelling* 
house  (or,  <  a  certain  other  dwelling-house,  buildings  and  land'): 


(a)  Ante,  7.  n.  (w).  308.  and  therefore  it  does  not  seem 

(c)  TUia  ooont  is  fbunded  on  It  material  to  allege  that  the  estate  uraa^ 

Geo.  II.  c.  19.  a.  14.  hut  the  statute  is  the  plaintiff's.    Wliere  there  is  an 

not  usually  i-eferred  to  in  the  declara-  agreement  under  seal,  for  a  lease  not 

tion.    It  is  unnecessary  in  debt  or  containing  any  covenant  for  the  pay- 

assttmpsit  for  use  and  occupation  to  ment  of  rent,  this  action  may  be  sup- 

state  where  the  premises  lie,  or  any  ported,  4  Esp.  5S.     If  it  be  doubtfiit 

of  the  particulars  of  the  demise,  6  whether  there  be  a  demise  under  seal 

East,  348.  though  Uie  venue  may  be  it  is  advisable  to  declare  in  debt  oh 

local  when  the  demise  was  not  to  the  demise,  as  in  t  Saund.  276.  n.  1.  902,' 

defendant,  the  same  as  against  the  as-  S03.     1  New  Rep.  104.    Ld.  Kaytn. 

siguee  of  the  lessee  in  covenant,  1  1503.  with  a  count  in  debt  for  use 

Ssund.  241.  n.  5.    This  count  is  suf-  and  occupation. 
Bcient  though  Uae  defendant  may  not        {d)  It  is  not  necessary  or  advisable 

himself  hav«  occupied  the  premises,  to  state  the  local  situation,  ante^  7.  n. 

8  T.  R.  327.    The  defendant  cannot  (w). 
plead  nil  habutt,  1  Wils.  314. 52  Wils. 
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^ith  the  at^purtenances  of  the  said  A  By  situate^  tec.     And  t.  Me9p6ctmg 
that  he  the  said  C  Z)  had,  according  to  the  said  last-mentioned  »^«' -P'^^^fSf- 
sufferance  and  permission  of  the  said  A  By  holden,  used,  oc- 
cupied, possessed  and  enjoyed  the  same  for  a  long  space  of 
time  then  elapsed,  he  the  said  C  D  undertook/*  Sec.    (Con- 
dusion  is  as  untey  6.) 

The  indebitatU9  count  is  as  antCy  5.  inserting  these  words  /  ^  lor  6.  On  11  Geo. 
ttet  whereas  the  said  CD,  after  the  34th  of  June^  1738,  men-  for   douUe 
tioned  in  a  certain  act  of  parliament  made  in  the  1 1th  year  h|J.yiJ,J^^J^ 
ef  the  reign  of  his  late  majesty  king  George   II.  entitled,  |e«ted  to  quh 
Ice.  (to  wit,)  on  the  35th  day  of  Marchy  A.  D.  1806,  at,  Ice.  of  hb  oir« 

*  hf  force  of  the  statute  in  such  case  made  and  provided,  be-  "*******^*J 

came  and  was  indebted  to  the  said  A  B  m  b.  large  sum  of 
money,  (to  wit,)  the  sum  of  10/.  of  lawful,  Itc.  for  the  use 
and  occupation  of  a  certain  messuage,  with  the  apportenaft* 
ces,  situate,  &c.  on  the  35th  day  of  December y  A.  D.  1805, 
held  by  the  said  C  D  as  tenant  thereof  to  the  said  A  By  at 
and  under  the  yearly  rent  of  20/.  payable  quarterly  by  the  said 
€  Dy  and  at  his  special  instance,  &c;  for  a  long  space  of  time, 
to  wit,  from  the  25th  Decembery  A.  D.  1805,  till  the  said 
^^5th  Marchy  A.  D.  1806,  had,  used,  occupied,  possessed,  and 

i  enjoyed,  notwithstanding  a  certain  notice  theretofore  given  bf 

the  said  C  D  to  the  said  A  By  of  lus  intention  to  quit,  and 
th^t  he  the  said  C  D  would  quit  and  deliver  up  unto  the  said  A 
By  the  *said  messuage,  with  the  appurtenances,  upon  the  said  ^   I  a 

25th  Decembery  A.  D.  1805.  And  being  so  indebted,"  Ice. 
(Conclusion  as  antCy  5.)         , 

The  indebitatus  count  is  as  antty  5.  inserting'  these  vfords  :  <<  fcr  7.  For  tlie  lue 
the  use  of  certain  pasture  land  of  the  said  A  B  and  the  eat-  lanS^and^ctt- 
age  of  the  grass  thereon  growing,  by  him  the  said  A  B  be-  *^^  ** 
fore  that  time  let  to  the  said  C  Z>,  and  at  his  special  instance, 
Sec.  and  by  the  said  C  Dy  according  to  such  letting,  had  and 
used  in  and  for  the  depasturing  of  certain  cattle^  for  a  long 
time  before  then  elapsed,  and  being  so  indebted,"  &c.  (Coxl- 


(e)  See  a  good  precedent  with  medy  when  the  landlord  gives  notice 
notes,  fiod  a  suggestion  that  the  yenue  to  quit  is  debt  for  dotthle  vmlne,  4 
is  loeal,  S  Weotw.  64,  S5.    The  re-    ^eo.  II.  c.  SS.  s.  1. 
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iO  DECLARATIONS  IN  ASSUMPSIT. 

1.  Rctpectin^  dosion  as  antcy  5.)     Hie  quantum  meruit  thereon  ia  09  ante'i  65" 
real  property,   .  .  ^  „  ,,.*.         ,.  ^.. 

inserting  as  joUovfs :  ^  had  before  that  time  sunered  and  per- 
mitted the  said  C  D  Xo  have  and  enjo^,  and  thatthe  said  C  D 
had  accordingly  had  and  enjoyed  certain  other  pasture  land 
of  liim  the  said  A  By  and  the  eatage  of  certain  grass  there- 
on growing,  in  and  for  the  depasturing  of  certain-  other  cattle 
for  a  long  time  before  then  elapsed,  he  the  said  C  D  under- 
took,'* &c.    (Conclusion  is  as  ante^  &.) 

i.  W?  Oie  The  indebitatus  count  is  as  ante^  S.  inserting  these  words:  "  for' 

use    and    00-  '  ^ 

oDpatkui  of  the  use  and  occupation  of  certain  rooms  and  apartments  ui 
flings.  and  parcel  of  a  certain  dwelllng-^house  of  the  said  ji  B^  si- 
tuate, &c.(/)  by  the  said  C  Z>,  and  at  his  special  instance,  Sec. 
and  by  the  sufferance  and  permission  of  the  said  j1  B  iov  ^ 
long  space  of  time  before  then  elapsed,  had  held,  used,  occu- 
pied, possessed  andenjoyed,(^yand  being  so  indebted,"  &Gf 
(Conclusion  as  ante^  5.)  The  quantum  meruit  thereon  is  as  antty 
6.  inserting  as  follows  :  **  had  before  that  time  permitted  thje 
said  C  D  to  have,  held,  use,  occupy,  possess,  and  enjoy  cer- 
tain other  rooms  and  apartments  m,  and  parcel  of  a  certain 
other  dwelling-house  of  the  said  ji  By  situate.  Sec.  and  that 
he  the  said  C  D  had,  according  to  the  said  last-mentioned 
sufrei:ance  and  permission  had,  holden.  Sec.  the  same  for  a 
^11  long  space  *of  time  then  elapsed,  he  the  said  CD  under-, 

took/'  Sec.     (Conclusion  is  as  ante,  6.) 

9.  For  the  The  indebitatus  count  isdsante^  5.  inserting  these  words  :  **for 

use  and  oceu-    ,  ,  .  ^  .  ,  ^      . 

pation  of  fui^  the  use  and  occupation  of  certain  rooms  and  apartments  la 
Bi^ed  lodg.  jjj^jj  parcel  of  a  certjun  dwelling-house  of  the  said  A  5,  si- 
tuate, Sec.  by  the(A)  said  C  i>,  and  at  his  special  instance,  Scc» 
and  by  the  sufferance  and  permission  of  the  said  A  B  for  a 
long  space  of  time  before  then  elapsed,  had  'held,  used,  oc- 
cupied, possessed  and  enjoyed, .  together  with  certdn  house- 
hold  furniture,  table  linen,  and  other  necessaries,  goods  and 


(/*)  It  is  not  necessAiy,  nor  wlvin-  it  is  advisable  to  declare  on  the  agree- 

ble  to  state  the  local  situationi  ante,  inent. 

7.  n.  (w).  (A)  It  is  not  necessarr,  nor  adn- 

(g)    This    count    is   sustainable  sable  to  state  the  local  situation,  aat^ 

tkough  the  defendant  may  have  re-  7.  n.  (v), 
fii^Bd  to  ocottp)r,  though  in  such  oase 
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chattels*  of  the  said  ^  B  therein  being,  and  being  «>  indebt.  i.  Ketpecting^ 
ed,"  te.     (Conclusion  as  cw/e-,  5.)    The  quantum  meruit  there-  **^^^'^-. 
on  U  as  ante,  6«  ineerting^  09  follows  :  <<  had  before  that  time  suf- 
fered and  permitted  die  said  C  Z>  to  have^  hold)  use,  occupy) 
possess   and  enjoy,   certain  other  rooms  and  apartments   in 
and  parcel  of  a  certain  other  dwelling-house^  of  the  said  J. 
Bj  situate,  &c.  and  that  the  said  C  D  had)  according  to  the 
hit-mentioned  sufTerance    and   permission  of  the  said  A  B^ 
M  holdeU)  &c.  the  same  together  with  certain  other  house- 
Itold  furniture  of  the  said  A  B  therein  being,  lor  a  long  time 
before   then  elapsed,  he  the  said  C  D  undertook)''  &c.  (Con- 
clusion is  as  nn/r,  6.) 

The  indebitatue  count  is  at  antey  5«  interim^  tltese  vfords  :  ^  for  10,  For  b««ix| 
certain  rooms,  apartments  and  furniture  of  the  said  ji  B  be-  ***' 

fore  that  time  used  and  enjoyed  by  the  said  C  />  at  his  spe- 
dal  instance,  8cc.  and  by  the  permission  of  the  said  ji  By  and 
for  meat,  drink,  fire,  candles,  attendance  and  other  necessariet) 
by  the  said  ^  B  before  that  time  found  and.  provided  for  the 
said  C  Z>,  and  at  his  like  special)  &c.  and  being  so  indebted/' 
3cc.     (Conclusion  as  antCy  5.)     The  quantum  meruit  thereon  is 
as  antey  6,  inserting  aafoUows :  ^  had  before  that  time  permit- 
ted the  said  C  D  to  use  and  enjoy,  and  that  he  the  said  C  D 
had  accordingly  used  and  enjoyed  certain  other  rooms,  apart- 
ments *and  furniture  of  the  said  ji  By  and  also  in  considera-  #   12 
tion  that  the  said  A  By  at  the  like  special,  flee,  had  before  that 
time  found  and  provided  other  meat,  drink,  fire,  candles,  at- 
tendance and  necessaries,  for  the  said  C  Dy  he  the  said  C  D 
undertook)''  &or    (Conclusion  is  as'  ante^  6«) 

Tfie  indebitatus  count  is  as  ante,  5.  inserting  these  vfords  :  "  for  11.  For  waix-- 
warehouse  room  by  the  said  A  B  before  that  time  found  and  Jf  ^JS>&^"* 
provided  for,  in  and  about  the  stowing,  and  keeping  of  certaip 
goods  and  merchandise,  before  then  stowed  and  kept  in  a  cer- 
tain warehouse  of  him  the  said  A  By  for  the  said  C  D,  and  at 
his  special  instance,  &c.  and  being  so  indebted,"  &c.  (Conclu- 
sion as  ante^  5.)     The  quemtum  meruit  tfiereon  a  as  ante^S,  irCr 


12  DECLARATIONS  IN  ASSUMPSIT. 

1.  Rcipecifttg'  Bfrting  asfoUows  :  ^  had  before  that  time  found  and  ptOTided 
realpi^pert!,.  ^^y^^^  warehoiise-room  for,  in  and  about  the  stowing  and  keep- 
ing of  certain. other  goods  and  merchandise,  before  them  stow* 
ed  and  kept  in  a  certain  other  warelious^  of  him  the  said  A  B^ 
for  the  said  C  D^  he  the  said  C  D  undertook,'*  &c.  (Conclu- 
sion is  as  arUe^  6.) 

12.  For  the  -^^  indebitatus  count  is  as  ontfy  5.  inserting  these  vfords  :  ^<  for 
•tandiog  c^     jjj^  Standing  of  a  certain  chaise  by  the  said  A  B  before  that 

time  kept  and  taken  care  of  for  the  said  C  Dy  and  at  his  spe- 
cial  instance,  &c.  and  being  so  indebted,"  &cc.  (Conclusion  as 
ante^  5.)  T/ie  quantum  meruit  thereon  is  as  antCj  6.  inserting 
asfoUovfs :  *^  had  before  that  time  kept  and  taken  care  of  a 
certsdn  other  chabe  for  the  said  C  />,  he  the  said  C  D  under- 
took,  &c.     (Conclusion  is  as  arue^  6.) 

13.  For  t^       The  indebitatus  count  is  as  ante^  5 .  inserting  these  words :  '<  for 
2J^^     ^  the  mooring  and  fastening  of  a  certain  ship,  ©r  vessel  called,  See. 

"  to  a  certain  chain  of  the  said  A  B  lying  and  being  in   the 
liver   Thames^  in  the  ssdd  county  of   Middlesex,,  for  a  long 
^13  space  of  time  then  elapsed,  moored  and  fastened  *by  the 

said  C  Z)  to  the  said  chain  of  the  said  A  B^  and  by  his 
permission  and  sufferance,  and  at  the  special,  &c.  of  the  said 
C  Dy  and  being  so  indebted,'V  &c.  (Conclusion  as  ante^  5.) 
The  quantum  meruit  thereon  is  as  ante^  6.  inserting  as  follows  : 
<^had  before  that  time  at  the  like  special,  Sec.  of  the  ssdd  C  Z>, 
permitted  and  suffered  him  to  moor  and  fasten  a  certain 
other  ship  or  vessel  called  — ^— -« — ,  to  a  certain  other  chain 
of  him  the  said  A  B  in  the  river  Thames  aforesaid,  in  the 
county  aforesaid,  and  that  the  said  C  D,  by  virtue  of  such 
permission  and  sufferance,  had  before  then  moored  and 
fastened  the  said  last  mentioned  vessel  to  the  said  chain  there 
for  a  long  space  of  time  then  elapsed,  he  the  said  C  D  un- 
dertook,*'&c.    (Conclusion  asantcy  6.)  , 


(t)  For  booniftge,  pilotage,  baojs,    listant,  52,  53.    For   moorage,    sec 
and    sea-marks,   see    Pleader's  As-    3Wentw.  69. 
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The  indtUtatu^  count  U  om  /biiovf  :  ^  For  that  whereasi  the  i.  Betpcamg 
the  «idd   C  D  on,  &c.  at,  &c.  hcing  tenant  of  certain  cus-  ^t"'  ^^^f^' 

14.    For  fines 

tonary  tenements,  irith  the  appurtenances,  parcel  of  the  on  tdmiMion 
manor  of  ,  -vras  indebted  to   the  said  «i  By  then  and  hoid.(^^^ 

ttill  being  lord  of  the  said  manor,  in  the  sum  of  ^-^.  of  law- 
ful, kc.  for  certdn  reasonable  fines,  duly  assessed,  due  and 
payable  fix>m  the   said    C  D  to  the  said  ji  B  for  and  on  the 
admubn  of  him  the  said  C  />,  according   to  the   usage 
vd  custom  of  the  said  manor,  into  the  said  customary  tene- 
SKSCs,  with  the  appurtenances,  to  hold  to  him,  his  heirs,  and 
wigns,  of  the  lord  of  the  said  manors  at  the  will  of  the  lord, 
accorcfiog  to  the  custom  of  the  said  manor,  and  being  so  in- 
debted,"  &c.  (Conclusion  as  antcy  5.)    JVb  quantum   meruit 
count  19  to  be  added. 

Tke  zndMtatUB  count  U  at  antCj  5.  inserting  these  words  :  <<  for  15.    For  tolin 
divers  tolls  and  duties  due  and  of  right  payable  by  the  said  SiS'^^^r 
CD  to  the  said  bailiffs,   &c.  for  the  passage  of  divers  load-  over  a 
ed  waggons,  and  loaded  carts  of  the  said    C  D  before  that 
dme   drawn  over   a  certain  bridge,  situate,  &c.  which  said 
bridge  the  said  bailiffs,  &c.  and  their  predecessors  by  their 
said  ^several  names  of  incorporation  from  time,  whereof,  &c.  ^  \d 

have  from  time  to  time,  repured  and  supported,  and  liave 
been  used  and  accustomed  to  repair  and  support,  and  being 
90  indebted,"  Sec.  (Conclusion  as  ante^  5.)  JVb  quantum  me- 
ruit ctmnt  is  to  be  added. 


The  indebitatus  count  is  ds  ante  J  5.  inserting  these  words  :  *'  for  jg  po^tollo 
toll  due  and  of  right  payable    by   the  said  C  D  to  the  said  goods  broo^ht 
mayor  and  burgesses,  &c.  for  weighing  at  a  certain  beam  of  weighed     in 
them  the  said  mayor  and  burgesses,  divers  goods,  wares  and  5!^^,„' 
merchandise  of  the  said    CD   before  that  time  brought  by 
the  said    C  D  to  the  said  market  of  and  in  the  said  borough, 


(k)  This  general  count  b  safRcient,        (/)  This  general  count  is  sufficient, 
1  T.  R.  618,  619.    3  B  k  P.  S46.     1     1  T.  R.  616. 

B.  k  P.  102.    9  Uoog.  797,    6  East,        (m)  At  to  this  count,  4  T.  R.  104. 
^6.  and  when  the  plaintifT  must  declare 

special!  J,  see  6  Kast,  43S. 


1 


t 


X4  DECLARATIONS  IN  ASSUMPSIT. 

1.  Jietpecting-  to  be  there  sold,  and  by  the  said  mayor  and  burgedses,  at  ihe- 
P  opertj/.  gpg^jj^i  instjjiice  and  request  of  the  said  C  />,  weighed  at  the 
said  beamy  and  being  so  indebted,"  Sec.     (Conclusion   as  antCf 
5.)     M  quantum  meruit  count  i>  to  be  added. 

17.  Tor  tolls  The  indebitatus  ccnmt  is  us  anle^  5.  inserting  thc^e  words  : 
ing  brought  ^  ^^^  divers  reasonable  tolls  before  diat  time  an^  then  due» 
filecatUewfd  "^d  of  right  payable  by  and  from  the  said  C' D  xd  the  said 
sold    thei-eiu,  ji  J3  as  the   farmer  and  proprietor  of  a  certain  market  called 

at  the  suit  of  .  ^ 

die  former,  the  cattle  market,  situate,  Sec.  and  of  the  dues,  duties,  tolls, 
and  privileges  thereto  belonging  and  growing  and  arising 
thereby  and  therefrom,  for  a  certain  time  now  elapsed,  for 
and  in  respect  of  his  the  said  C  Z),  having  whilst  he  the 
said  J  B  was  such  farmer  and  proprietor  as  aforesaid^ 
brought  into  the  said  market  and  sold  therein  divers  live  cat. 
tie,  to  wit,  buUocltf,  bulls,  oxen,  cows,  heifers  and  calves» 
and  being  so  indebted,  he  the  said  C  />,  in  consideration ^'^ 
kc.  (Conclusion  a^  aTUe^  $.)  M>  quantum  meruit  count  is  to  be 
added. 

18.  Second  The  indebitatus  count  is  as  ante^  5.  inserting  these  words:  *<  for 
«unt  for  divers  other  tolls  and  duties  before  that  time  and  then  due, 
same  tolls.       ^^^d  of  right  payable   by  and  from  the  '  said  C  Z>  to  the  said 

w^  jB,  for  and  in  respect  of  his  the   said  C  D  having  brought 
^"'  15  "^^^  ^^®  *^^d  market  and  sold  therein  divers  other  •live  cattle 

to  wit,  Sec.   (as  before,)  and  being  so  indebted,"  &c.    (Conr 
elusion  as  ante,  5.) 

TO.  By  ibefar-       The  indebitatus  count  is  as  ante^  S.iftserting  these  vfords  :  "  for 

^ue  for  pass-  divers  tolls  before  that  time  due  and  payable  by  the  said  CD 

iurnpi£"^  *  to  the  said  ji  By  as   farmer  and    renter,   duly  made  and  ap- 

sate,(n)  pointed,   accoi*ding  to  the  form  ^f  the  statute   in   such   case 

made  and  provided,   of  the    tolls  due  and  payable,  according 

to  the  form  of  the  statute   in    such  case  made  and  provided, 

at  a  certain  turnpike-gate  at  ,  duly  erected  and  placed 

upon  a  certain  turnpike  road,  and  at  certain  cranes,  engines, 


(n)  N.  B.  This,  though  on  a  iocad    See  1  Weptv.  18^). 
.ii?l,  will  scrre  as  a  general  precedent. 
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afkd  weighiDg   machinesr  also  erected  upon  and  near   to  the  1r.  MefpccHng 

•aid  turnpike    road,  according  to  the  form  of  the  statute  in  ^^°^  ^  opern^. 

tiiat  case  made  and   provided  :'*  [or  instead  of  the  preceding 

statement  say    <^  constituted  and  appointed  according  to  the 

flbtm  of  the   statute  in  such   case  made  and  provided,  of  the 

tolls  due  and  payable  for  carriages  and  cattle   travelling  upon 

a  cenain  turnpike  road   in  the  county  of  ,  and  through 

a  certain  gate  erected  upon  the   said  road,  according   to  the 

ftyrm  o[  the  said  statute  ;"]  ^^  for  divers  cattle  and  carriages  of 

ibesM  C  D  which  before  that  time   had   travelled  upon  the 

md  turnpike  road,  and  through  the   gate  aforesaid,  and  for 

dVers  other  carriages  of  the  said  C  D  which  had  before  that 

time  trareUed  upon  the  said    turnpike  road,  and  had  been 

ve^hed  at  the   said  cranes,  engines,  and  weighing  machines, 

aod  being  so   indebted/'   Sec.     (Conclusion  as  ante^  5.)    J^*b 

puntttm  -meruit  covnt  it  to  he  4uUUd» 

The  indebitatus  count  it  at  antcy  5.  inserting  these  Vfordt  ^  <<  fbr  so.    Hetrmd 
•livers  other  tolls  and  duties  before  that  time  due  and  of  right  ^J^^thS*- 
payable   by   the  said    C  D  \q  the  said  Ji  B,  for  divers  other  <«• 
oattle  and  carriages  of  the  said  C  D  which   before  that  tim& 
had   travelled  upon  a   certain  other  turnpike   road,  of  which 
sakl  last-mentioned  tolls  and  duties  the   said  A  B  was  then 
and   there  renter  and  collector  in  tliat  behalf  *duly  constituted  0  \ff 

and  appointed^    and   being  so  indebted,"    &c.      (Conclusion 
as  antej  5.)     J\fb  quantum  meruit  count  is  (o  de  added. 

The  indebitatus  count  is  as  ante,  5.  inserting  these  K&ords  :  "  for  fit.  Petty  cus- 
so  much   money  due  and  payable  to  the  said  mayor,  &c.  for  *'*™'* 
petty  customs,  for  divers  goods,  wares,  and  merchandise,  by 
the    said     C  Z>   before   that  time   imported  into  the    port 

of  ,  and    hcmg  so  tndchtecl,"    kn.      (Conclusion   as 

antCf  5.) 


16 

n.  ReMpect- 
in^  persottal 
property. 
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22.  Forfi;ood8       The  indebitatue  count  is  a»  anicy  5.  inacrting  these  words  :  ^  for 
liverJd"toufe  ^^^^^  goods,  wares,  and  merchandise j(o)  by  the   said  jf  B 
ilefeudant       before  that  time  sold  and  delivered  to  the  said  C  jD,  and  at 
his  special  instance  and  request>(/^)  and  being  so  indebted/' 
&c.  (Conclusion  as  antCy  5.)  The  quantum  valebant  thereon  is  aa 
ante,  6.  inserting  as  follows :  ^  had  before  that  time  j$old  and  de- 
livered divers  other  goods, -wares  and  merchandise)   to  the 
said  C  Dy  he  the  said  C  D  undertook  and  then  and  there 
faithfully  promised  the  said  ji  B  to  pay  him  so  much  money 
as  the  said  last-mentioned  goods,  wares,  and  merchandise,  at 
the  time  of  the  said  sale  and  delivery  thereof  were .  reasona- 
bly worth,(7)  when   he  the  said  C  D   should  be    thereunto 
afterwards   requested.      And  the    said  ji  B  avers,   that  the 
last-mentioned  goods,   wares,  and  merchandise,  at  the  time 
of  the  said  sale  and  delivery  thereof  were  reasonably  worth 
the  further  sum  of  — L  of  like  lawful  money,  to  wit,  at,  &c. 
aforesaid,  whereof  the  said  C  D   afterwards,  to  wit,  oh,   3cc. 
aforesaid,  there  had  notice.'* 

*  17 

23.  Fop  goods     *  ^^^  indebitatus  count  is  as  ante,  5.  inserting  these  words  :  «  for 

bareainwi  and  divers   goods,  wares,  and   merchan^se^  by  the  said  jf  B  be* 

fendtmt,   and  fore  that  time  bargained  and  sold  to  the  said  C  Z),  and  under 

third  ^per-  *  and  by  virtue  of  that   bargain  and  sale  delivered  to  one  £  F, 

ami.(//)  ^^  ^j^^   special  insunce,  &c.  of  the  said  C  D.     And  being  so 

indebted,"  &cc.    (Conclusion   as  ante^   5.)     The  quantum  me- 

ruit  thereon  is  as  ante^  6.  inserting  as  follows  :  "  had  before  that 

time  bargained  and  sold  with  divers  other  goods,  8cc.  to  the 

said  C  Z>,   and  had  under  and  by  virtue  of  the  said  last-men* 

lioned  bargain  and  sale  delivered  the  same  to  the  said  £  Fy 

he  the  said  C  D  undertook/'  &c.     (Conclusion  as  antey  6.) 


(o)  It  is  not  necesiiary  to  nay  "  of  -where  there  has  been  a  oontraet  for 

the  plain titr,"  Bull.  N.  P.   t39.  and  a  sum  oertam,  btni.  648.     See  oxOe^ 

Hiose  vords  should  be  omitted  if  the  C. 

aetlon  be  at  the  suit  of  a  broker,  fac-  {d)   Thii  count  though  usual,    ia 

tor,  &c.  5  G8p.d1,32.  not   neeessary  ;  the  delivery  may  be 

(p)  As  the  term  "  sale'*  implies  a  stated  to  have  been  to  the  defendant, 

contract,  perhaps  the  omission  of  the  S  T.  R.  3'i8.   Stra.  127.  sedvide  Bull. 

words,  **  at  the  special  instance  and  N.  P.  156.    If  the  defendant  be  sued 

request  of  the  defendant,"  would  not  on    a  collHtex-al  liability   to  pay  for 

be  material,  3  T.  R.  30.  goods  sold  to  another,  the  count  mu«t 

fq)  This    count  is  not   ftTailable  be  special,  1  Saund.  211.  b. 
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7%e  indebitatus  count  ia  aa  ante^  5.  inserting  these  words :  ^  for  11    Ifespect- 
divers   goods,  wares,  and  merchandise,  by  the  said  ./f  B  be-  pi^oper^lf!'^'"^ 
fore  that  time  bargained  and  sold    to  the  said  C  D   and   at  ^*-  i-opgoodi 

,  ,  barf^iucd  and 

his  special  instance,  Sec.  And  being  so  indebted,"  &c.  gohi  to  fi«. 
(Conclusion  as  antt^  5.)  The  quantum  meruit  thereon  is  as  ante j  ,2uyTe)^°*" 
6.  inserting  as  foUov>s  :  **  had  beibre  that  time  bargained  and 

BcAd  u>  the   said  C  D  divers  other  goods,  wares,  and  men:han- 
'  ^ase,   lie    the  said  C  D  undertook/'   &c.      (Conclusion  as 

ttft>  6.) 

The  indebitatus  count  is  as  ante^  5.  inserting  these  words :  "  for  25.  For  a  crop 

of   pT^ss     or 

a  certain  crop  of  grass,  (or  ^  turnips,")  of  the  said  ^  By  be-  turnips,  kc. 
fore  that  time  bargained  and  sold  by  the  said  ^  ^  to  Uie  said  J;jJ(/f  *"*"* 
C  Z>,  and  at  his  special  instance,  &cc.  and  by  the  *said  C  D  un-  ^   18 

der  and  by  virtue  of  that  bargain  and  sale  before  that  time 
accepted,  mowed,  cut  down,  (or  if  for  a  crop  of  turnips, 
M  accepted,  gathered,")  had  taken  and  carried  away.  And  be- 
ing so  indebted,"  Sec.  (Conclusion  AsantCj  5.)  The  quantum 
meruit  thereon  is  as  antCj  6»  inserting  asfoUsfos :  ^^  had  before  that 
time  bargained  and  sold  to  the  said  C  D  vl  certain  other  crop 
of  grass  (or  <<  turnips")  of  the  said  ji  By  and  that  the  said 
C  £>  had  under  and  by  virtue  of  the  said  bargain  and  sale  ac- 
cepted, mowed,  and  cut  down  the  last  mentioned  crop  of 
grass ;  (or  if  for  a  crop  of  turnips,  "  accepted  and  gathered 
the  €aid  last-mentioned  crop  of  turnips,"  and  had  taken  and 
carried  avray  the  same,  he  the  said  C  D  undertook,"  &c. 
(Conclusion  as  antey  6.) 

7%tf  indebitatus  count  is  as  antey  S» inserting  these  words:  <*  for  f^-  ^or  tithes 

.  ,        .  ^  bargju lied  and 

certam  tithes  of  the   said  ji  By  to  wit,  tithes  of  com,  wheat,  •oid.(^) 

■  ■■■.  ■■      I  .  ■  .  ,,,      .,       ,       ..  ■■^— ^.^M 

(f)  This  eoDnt  is  proper  where        {g)  As  to  Hi  is  count,  1  Lev.  141. 

there  lias  not  been  an  actaal  delivery  Sid.  823.  as  the  evidence,  4  T.  R.  360, 

of  the  goods,  1  East,  194.  1  Yes.  jun.  367.    This  action  is  not  sustainable 

530.    It  is  usual,  though  not  abso-  unless  there  be  evidence  of  a  com- 

Intely  necessary,  to  declare  specially,  position  in  lieu  of  tithes.-    If  such  cvi-' 

4Esp.  Rep.  8dl.    What  is  a  deliver}',  deuce   be    doubliul,  the  declaration 

see  3  B.  k  P.  588.    Peake,  56.  Bull,  should  be  in  debt,  on  the  statute,  for 

N.  P.  36.  not  setting  out  the  tithe  with  a  count 

(/)  A  sole  of  a  growing  crop  of  in  debt,  for  tithes  bargained  and  sold, 

grass  is  within  the  statute  of  frauds,  see  Bull.  N.  P.  188  to  191. 
89  Car.  U.  e.  3.  s.  4.  6  East,  608.   As 
to  this  count,  see  1  B.  &  P.  397. 
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Jl  Respect^  barley)  peas^  and  beans,  &c.  &c.  issuing  and  arising  from 
^S^r^!**"*^  and  out  of  certain  lands  in  the  occupation  of  the  said  C  D, 
by  the  said  C  D  before  that  time  at  his  special  instance  and 
request,  and  by  the  permission  of  the  said  A  B  received,  ta- 
ken and  retained,  to  his  the  said  C  D^a  own  use.  And  be- 
ing so  indebted,"  Stc.  (Conclusion  as  ante^  5.)  The  guanium 
mrruU  thereon  ia  as  ante^  6.  inserting  as  follows :  "  had  before 
that  time  at  his  like  special  instance  and  request,  and  by  the 
sufferance  and  permission  of  the  said  -  A  B  received,  takeOi 
and  retained,  certain  other  tithes  of  the  said  A  B^  to  witi  Sec. 
arising,  8cc.   he  the  said  C  D"  &c.     (Conclusion  as  ante^  6.) 

S7    The  like       The   indebitatus  count  is  as  ante^  5.  ir setting  these  words^ 
in    another       „  ^  •       •  .  •  •  •  •  j  i 

form.  ^'  for  certain  tithes  arismg,  growing,  renewing,  and  happenmg 

^   19  *upon  and  from  certain  lands  of  the  said  C  D^  situate,  lying, 

and  being  at,  &c.  and  due  and  of  right  payable  to  the  said  A 
B  as  rector  of  the  rectory  of  the  parish  church  of.  Sec.  afore- 
said ;  (or,  *'  as  farmer  and  proprietor  thereof,")  by  the  said  A 
B^  before  that  time  bargained  and  sold  ta  the  said  C  />,  and 
at  his  special  instance,  &c.  and  by  the  said  C  Z>,  accoixling 
to  that  bargain  aift  sale,  had  taken  and  retained  to  and  for  his 
own  proper  use  and  benefit.  And  being  so  indebted,"  &c. 
(Conclusion  as  ante^  5.)  The  quantum  meruit  thereon  is  as  antcj 
6.  insertiiig  as  follows :  "  had  before  that  time  bargained  and 
sold  to  the  said  C  D  certdn  other  tithes  arising,  Sec.  and  due 
and  of  right  payable  to  the  said  A  By  v^  rector' of  the  rec- 
toiy  aforesaid  ;  (or  "  as  farmer  and  proprietor  thereof,")  and 
that  the  said  C  D  had,  according  to  such  last  mentioned  bar- 
gain and  sale,  taken  and  retained  the  said  last  mentioned 
tithes  to  and  for  his  own  proper  use  and  benefit,  he  the  said 
C  D  undertook,  &g.  to  pay  him  so  much  money  as  the  said 
last  mentioned  tithes,  at  the  time  of  taking  and  detaining  the 
same  by  the  said  C  -D,  were  reasonably  worth,  when,  &c. 
And  the  said  A  B  avers,"  £cc.  (add  account  stated  and  com- 
mon conclusion.)— —N.  B.  When  thephiintiff's  title  is  doubt- 
ful add  two  counts,  for  ^*  certain  titlies,  goodSf  and  merchan- 
dise, bargained  and  sold,  without  stating  where  they  grewy 
or  that  plaintiff  is  proprietor  thereof."  .  (Conclusion  as 
ante  J  6.) 
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ne  tndebitatua  count  ik  at  anle,  S.  irueriing  thew  word* :  it.    Retpect- 
**  for  meaty  drink,  washing,  lodf^ng^,  and  other  necessaries  by  *p^QhJri!!'^ 
tiie  said  A  B  before  that  time  found  and  provided  for  the  said  *^8.  Fomects- 

*  ,  saries     fouiia 

C  Dj  and  at  his  special  instance,  &c.  and  being  so  indebted,'*  and  |iro\ided 
8cc.  (Conclusion  as  antcy  5.)  The  quantum  meruit  therein  is 
sa  sn/r,  6.  inaerting  as  Jbllows :  ^  had  before  that  time  found 
and  provided  other  meat,  drink,  washing,  lodging,  and  neces- 
saries for  the  «aid  C  Dy  he  the  said  C  D  undertook/'  &c. 
fConclusion  as  ante^  6.) 

*  20 

^Tke  indebitatus  count  is  as  ante^  5.  inaerting  these  words:  29.Fornece8- 
^  for  meat,  drink,  washing,  lodging,  and  other  necessaries,  by  nnd  proTided 
the  said  ^  B  before   that  time  found  and  provided,  at  the  ^^^^  ^^"^ 
special  instance,  &c*.  for  one  JB  /*,  (or  "  for  divers  persons.") 
And  being  so  indebted,"  Sec.     (Conclusion  as  ante^  5.)     The 
'  quantum  meruit  thereon  is  as  ante^  6.  inserting  as  foUovts  :  **•  had 

I  before  that  time  found  and  provided  other  meat,  drink,  8cc. 

!  for  the  said  E  F^  (or  ^  for  divers  other  persons,")  he  the  said 

C  D  undertook,"  Sec.    (Conclusion  as  ante^  6.) 


^ 


The  indebitatus  count  is  as  antCy  5.  inserting  these  words:  dO.  Porhone- 
«<  for  horsemeat,  stabling,  care  and  attendance,  by  the  said  A  y.^*J  *"^  •^" 
,  JB  before  that  dme  found,  provided,  and  bestowed,  for,  in, 
tind  about  the  feeding  and  keeping  of  divers  horses,  mares, 
and  geldings,  of  and  for  the  said  C  Z>,  and  at  his  special  in- 
stance, &c.  And  being  so  indebted,"  &c.  (Conclusion  a& 
antCy  5.)  The  quantum  meruit  thereon  is  as  antcy  6.  inaerting 
as  follows:  ^^  had  before  that  time  found,  provided,  and  be- 
stowed, other  horsemeat,  stabling,  care  and  attendance,  for, 
in,  and  about  the  feeding  and  keeping  of  divers  other  horses, 
mares,  and  geldings,  of  and  for  the  said  C  />,  he  the  said 
C  D  undertook,"  &c.     (Conclusion  as  ante^  6.) 

The  indebitatus   count  is  as  antCy  5.  inserting  these  words:  31.    For  the 
<*  for  the  agisting,  depasturing,  and   feeding  of  divers  cattle,  cattle. 
by  the  said  A  B  before  that  time  agisted,  depastured,   and 


(A)   A»  to  the  necessity  for  this    BulL  N.  P.  139. 
•oant    See  Btra.  127.     8  T.  R.  328. 
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II  Retpcet^  fed,  ill  certain  pastures  of  him  the  said  A  By  for  the  said  C 
pntperty,  ^  ^9  ^^^  &t  his  special  instance,  &c.  And  being  so  indebted/' 
Sec.  (Conclusion  as  antey  5.)  The  quantum  meruit  t/iereon  ia 
as  aiUey  6.  inserting  an  foUovfB :  <<  had  before  that  time  agbtedj 
depastured,  and  fed  divers  other  cattle  in  certain  other  pas- 
tures of  him  the  said  A  B  for  the  ssdd  C  Z),  he  the  said  C  D 
undertook,"  8(c.    (Conclusion  as  ante^  6.) 

*  21  ^ 

33.    For  the       "^The  indebitatus  count  ia  as  ante^  5.  inserting  theae  nuorda  : 

«ud  t^pria^  "  ^^^"^  '^®  "se  and  hire  of  divers  horses,  mares,  and  geldings, 
or»hip8,goo(ia,  fendies,  saddles,  and  harness,  and  of  divers  chaises,  and 
other  carriages,  (or  <'  of  certain  lighters  and  other  vessels  ;" 
or  ^  of  certain  plate,  linen,  china,  furniture,  goods  and  chat- 
tels,") by  the  said  A  B  before  that  time  let  to  hire  and  de- 
livered to  the  said  C  Dy  and  at  his  special  instance,  &c.  and 
by  the  said  C  D  under  and  by  virtue  of  that  letting  to  hire 
before  then  had  and  used.  And  being  so  indebted,"  &c.^- 
(Conclusion  as  ante^  5.)  The  guanstsm  meruit  thereon  is  as 
antcy  6.  inserting  as  foUovfs  :  <*  had  before  that  time  let  to  biro 
and  delivered  to  him  the.  said  C  i>,  divers  other  horses, 
mares,  and  geldings,  bridles,  saddles,  and  harness,  and 
divers  other  chaises  and  carriages ;  (or  '^  certain  other  light- 
ers and  other  vessels ;"  or  <'  certain  plate,  linen,  china,  fur- 
niture, goods  and  chattels,"}  and  that  the  said  CD  had, 
under  and  by  virtue  of  the  said  last-mentioned  letting  to  hire 
before  then  had  and  used  the  same,  he  the  said  C  2>  under- 
took," &c.    (Conclusion  as  on/^,  6.) 

S5.    For  The  indebitatus  count  is  as  ante^  5.  inserting  these  v>ords  : 

iM*^,*  aver-    "  ^^r  certain  fi'eight,  primage,  and  average  before  that  time, 

age   and  at- 
tendance. (,/)  


(t)  As  to  this  count,   see  1  Com.  a  cbarter-party  or  eontract  under  seal, 

Kep.  116.     Lil.  Eut.  28.  in  general  the  deckration  must  be  on 

( 7')  This  it>  the  usual  form,  but  it  the  deed,  1  New  Rep.  104.  M'hen  not, 

■eems  less  subject  to  variance  to  ear,  see  Abbott,    1  edit.  258.  &o.    If  the 

'*  in  and  on  board  of  divers  ships  and  demand  be  for  freight  only,  erase  the 

resscls,  for  the  said  C  />,  and  at  his  words  primage    and   average ;  if  for 

request  ;*'  withoi't  stating  tlie  name  of  avei*ape  only,  erase  the  words  freight 

the  ship,  voyage*  &c.      See  Abliott,  and  primage.    See  a  count  for  aver* 

ledit.  256      As  to  tliis  count,    and  age,    1  E«st,    S'20.     For  avenge  ^o 

when  the  declai'ation  should  be  spe-  guantum  menUt  is  added, 
cjal^  see  SS.&  P.  d23,    If  ther^  bo 
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and  then  due  and  payable  from  the  said  C  /)  to  the  said  jf  Bj  ii.    Betpect- 
upon,  for,   and  in   respect  of  the  carriage    and  conveyance  ^Aem.**' 
of  certain  goods  and  merchandise  by  the  said  jf  B  before 
that  time,  carried  and  conveyed  in  and  on  'board  of  a  certain  ^  22 

skip  or  vessel)  called,   &c.  whereof  the  said  A  B  was  master, 
frofiD)  &C.  to»  Sec.  and  there,  to  wit,  at,  Sec.  delivered  to  the 
sud  C  D  and  at  his  special  instance,  Sec.  and  for  the  care  and 
attendance  of  the  .  said  ^  ^,  in  and  about  the  loading  and 
unloidiDg  of  the  sud  goods  and  merchandise,  and  the  delivery 
thereof  as  aforesud."     (Conclusion  z&ante^  5.)     ne  quantum 
mmdi  thereon  ia  as  ante^  6.  inserting  a»  follow^ :  ^  had  before 
Aat  time,  carried  and  conveyed  certun  other  goods  and  mer- 
cbuxfise   in  and  on  board  the  said  ship  or  vessel,  called,  Sec. 
whereof  the  said  ^  B  was  master^  from,   Sec.  aforesaid,  to 
fcc.  i^oresaid,  and  there,  to  wit,  at.  Sec.  aforesaid,  had  deliver* 
ed  the  same  to  the  said  C  2>,  and  had  bestowed  other  his  care 
and  attendance,  in  and  about  the  loading  and  unloading  of  the 
aaid  last-mentioned  goods  and  merchandise,  and  the  delivery 
diereof  as  aforesaid,  he  the  said  C  D  undertook,"  Sec.    (Con- 
clusion as  ante^  6.) 

The  indelntatuB  count  ta  da  ante,  5.  inserting  theae  words :  34.  For  tVe 
«  for  the  tonnage  of  divers  goods,  wares,  and  merchandise  of  ^^^^k)^ 
the  said  C  />,  by  him  the  said  A  j8,  before  that  time,  carried 
and  conveyed  upon  divers  parts  of  a  certain  cut  or  canal,  na« 
ligable  and  passable  from.  Sec.  tO|  Sec.  in  certain  boats,  barges^ 
and  other  vessels  for  the  said  CX),  and  at  his  special  in- 
stance, Sec.  and  being  so  indebted,'*  Sec.  (Conclusion  as 
on/e,  5.)  The  gvantum  meruit  f hereon  ia  aa  ante^  6.  «n- 
aerting  aa^foUowa :  ^  had  before  that  time,  carried  and  con- 
veyed divers  other  goods,  wares,  and  merchandise  of  him 
the  said  C  Dy  upon  divers  other  parts  of  the  said  cut  or 
canal,  in  certain  other  boats,  barges,  and  vessels,  for  him  the 
aaid  C  I>,  he  the  said  C  D  undertook.  Sec.  to  pay  him  so  much 
money,  as  he  therefore  reasonably  deserved  to  have  for  the 
tonnage  thereof."    (Ccmclusion  as  ante^  6.) 

(At)  8  WcBtw.  70. 
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//.    Setpect'       The  indctntattM  count  ut  €u  antCy  5.  inserting  these  vft^rdi  ? 
^{/tertT^"^  "  ^^^  ^^®  passage  of  the  said   C  D,  Cor  «  of  divers,  to  wit^ 

35.  For  a  pas-  ^  *seamen,  before  then  carried  and  conveyed  by  the  said  ji  B,**) 

la^c  Oil  bourd  . 

a  6hip.  in  and  on  board  of  a  certain  ship  or  vessel,  called,  kc.  where- 

^  23  of  the  said  ^  B  was  roaster  and  commander,  from,  tec.  tOi 

8cc.  and  being  so  indebted,*'  &c.  (Conclusion  as  on/e,  #.)-— 
The  guantum  mendt  thereon  u  aa  ante^  6.  inserting'  as  follows  t 
^'  had  before  that  time  carried  and  conveyed  the  said  C  P  (or 
«  divera,  to  wit — other  seamen")  in  and  on  board  of  the  said 
ship  or  vessel,  called,  &c.  whereof  the  said  A  B  wus  master 
and  commander,  from.  Sec.  aforesaid,  to.  Sec.  aforesaid,  he  the 
said  C  D  undertook,"  Sec.    (Conclusion  as  ante^  6.) 

36.  For  de-       The  indebitatus  count  is  as  ante^  5.  inserting  these  vords  : 
mumg;e.(0     «  j-^j.  ^j^^  ^^  ^f  ^  Certain  ship  or  vessel,  called,  Sec.  whereof 

the  said  A  B  was  master  by  the  said  Ci>,  before  that  time  re- 
tained, and  kept  on  demurrage,  witli  certain  goods  and  mer- 
chandise on  board  thereof,  for  a  long  time  before  then  elapsed^ 
and  at  the  special  instance,  Sec.  and  being  so  indebted,"  Sec. 
(Conclusion  as  ante^  5.)  The  quantum  mendt  thereon  is  as  ante^ 
6.  inserting  as  follows :  *<  had  before  that  time  suffered  and 
permitted  the  said  C  I>  to  retain  and  keep,  and  that  he  the 
said  C  D  had  accordingly  retained  and  kept  the  said  ship  or 
vessel,  called,  Sec.  whereof  the  said  A  B  was  master,  with 
certain  other  goods  and  merchandise  on  board  thet*eof  on  de- 
murrage for  a  long  time  before  then  elapsed^  he  the  sud  C  Z> 
undertook,"  kc.    (Conclunon  as  ante,  6.) 

37.  For  light-       The  indebitatus  count  is  ais  on/r,  5.  inserting  these  words  : 
erage.  a  p^^  ^j^^  lighterage  of  divers  goods,  wares,  and  merchandise, 
^  24          by  the  said  A  By  before  that  time  carried  and  conveyed  *in  cer- 
tain lighters  and  other  vessels  of  the  said  A  B,  and  by  him  the 
said  A  B  shipped  and  landed  from  and  out  of  the  same  for  the 


••^ 


(/)  Ai  to  demuiTnge^  see  Abbott  tract  for  demurrage,  the  deoluntion 

on  Shipping.    Jf  the  contract  for  de-  should  be  special  on  the  implied  con- 

murrage  be  under  teal,  the  deelara-  tract,  to  ship  or  unship  the  goods  i» 

tion  must  be  in  debt  on  the  deed,  1  a  reasonable  time. 
New  Rep.  104.    If  there  be  no  eon-  # 


COMMON  COUNTS.  S4 

C  D^  and  at  his  spedal  instance/*  &c.    (Conclusion  as  IT.    Bcspext' 
anUi  5.)     The  quantum  mendt  thereon  U  as  aniey  6.  Uiaertingas  ^p^pe^y*^' 
folidw :  ^  had  before  that  time  carried  and  conveyed  divers 
other  goods*  8cc.  in  certain  other  lighters,  and  other  vessels  of 
the  said  ji  By  and  4iad  unshipped  and  landed  the  same  from 
and  QUI  of  the  same  ships  and  other  vessels  for  the  said  C  Df 
and  at  las  like  special,  &c.  he  the  said   C  X>  undertook)"  &c. 
(CondoiuiQ  as  ante^  6.) 

y^e  indeintatiia  count  U  a»  uMe^  5.  inserting  these  vforda :  9$.  For  light- 
-£r  the  lighterage,  vrharbge,  and  warehouse-room  of  divers  :^%ti^: 
jBods,  wares,  and  merchandise  by  the  sud  */i  By  before  that  *?^'J«-«^"»- 
shipped  and  landed  in  and  by  certain  lighters  and  other  vessels 
of  him  the  said  ^  By  and  deposited  and  kept  in  and  upon  a 
\        certain  wharf,  and  certain  warehouses  and  premises  of  the  said 
i       AB  iav  the  said  C  Dy  and  at  his  special  instance*  &c.  and  be- 
ing ao  indebted,"  &c.    (Conclusion  as  antcy  5.)     The  quantum 
meruit  thereon  ia  as  antey  6.  inserting  as  /bliows  :  ^'  had  before 
that  time  shipped  and  landed  divers  other  goodS)  &c.  in  and 
by  certain  other  lighters  and  vessels  of  him  the  said  ^  By  and 
had  deposited  and  kept  the  same  in  and  upon  a  certain  other 
vharf  and  certain  other  warehouses  and  premises  of  the  said 
J  B  for  the  said  C  JD,  he  the  said    C  D  undertook,"   Sec. 
(Conclusion  as  antey  6.)(n) 

The  indebitatus  count  is  as  antCy  5.  inserting  these  words  :  39.    For  the 
^  for  the  good-will  of  a  certain  business  of  him  the  said  ^  By  busCieu. 
before  then  relinquished  and  given  up  by  the  said  ^  B  to,  and 
in  favour  of  the  said  C  /),  and  at  his  special  ^instance,  &c.  ^  25 

and  being  so  indebted,"  &c.  (Conclusion  as  antcj  5.)  The 
quantum  meruit  thereon  is  tzs  antCy  6.  inserting  as  foUovfs :  ^  had 
before  that  time  relinquished  and  given  up  to  and  in  favour 
of  the  said  C  D,  a  certain  other  buuness  of  him  the  said 
A  By  he  the  said  C  D  undertook/'  &a  (Conclusion  as 
wnley  6.) 


(m)  This  form  nuiy  be  easily  ap-  and  sea-mark8»  see  Pleader's  Assist- 

pUed  to  a  demand  for  -wharfage,  or  ant,   52,   53.      For  moorage,   see  S 

fiMr  warehouse-room  onl^r.  Wentw.  $9.  and  ante,  \% 

(a)  For  boomage,  pUotage^  buoyi^ 
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II,     lietpeH' 

ing^pei^ifmal  jjj^  KESPECTIJ^G  PERSOMStL  SERVICES. 


nemeea. 


FIRST— WAGEt. 

^'^^'TSS       ^^^   indebitatus    count    {&  cls  ante ^B,  inserting  these  worda  c 
terraut  «  for  the  wages  or  salary  of  the  said  A  B  before  that  time,  and 

then  due  and  payable  from  the  said  C  D  to  the  said  A  B  for 
the  service  of  the  said  ^  ^  by  him  before  then  done  and 
performed,  as  the  hired  servant  of  and  for  the  said  C  2>,  and 
on  his  retainer,  and  being  so  indebted,"  &c.  (The  conclu- 
sion is  as  ante^  5.)  If  the  service  has  been  performed  on  board 
a  ship,  add  these  words :  <'  in  and  on  board  a  certain  ship  or 
vessel  called  /' 

JV.  B.  The  demand  for  wages  being  specific^  no  quantum 
meruit  is  added ;  but  it  is  usual  to  add  two  counts  for  work 
and  labour  genei-ally.  If  the  defendant  have  refused  to  employ 
the  plaintiffs  the  declaration  should  be  special  for  not  employ^ 
i7ig,     2  Easts  145. 

4,\.V<3T -wages  jy^^  indebitatus  count  is  as  antCj  5.  inserting  these  words  : 
•gainst  the  «  for  the  Wages  of  the  said  A  B  before  that  dme,  and  then 
ovner/  due  and  payable  from  the  said  C  JD  to  the  said  A  B  for  the 

service  of  the  said  A  B  before  then  done  and  performed  as  a 
mariner  of  and  belonging  to  a  certain  ship  or  vessel,  called 
,  whereof  the  said  C  D  during  the  time  qf  such  service 
was  master  and  commander^  and  for  the  said  C  D  and  on  his 
retainer*  And  being  so  indebted,"  &c.  (Conclusion  as  ante^  5.) 
[N.  B.  If  it  be  against  the  owner  of  the  ship  say,  "  a  certain 
*  26  s*"P  ^^  vessel  of  the  said  C  D  *called  — -,"  and  omit  the 

words  in  italics.     The  observation  at  the  foot  of  the  last  pre- 
cedent here  applies,  j 

42.Forw<i5'tf#       The  indebitatus  couiit   is  as  antCy  5.  inserting  these  words: 

M  a  ship  stew-   ,    r       %  «  <»«  .*«•«.  •• 

ard  or  mate  "  for  the  wages  or  salary  of  the  said  A  B  before  that  time,  and 
a^mst     the  ^^^^  ^^^  ^^  payable  from  the  said  C  D  to  the  said  ^  ^  for 

the  service  of  the  said  A  B  by  him  before  that  time  done  and 
performed,  as  the  steward  of  the  said  C  D  for  a  long  time  be- 
fore then  elapsed^  in  and  on  board  qf  a  certain  ship  or  vessel^ 


^• 


»• 
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MBedt  8cc.  whereof  the  taid  C  D  was,  for  and  during  aU  that  IIL  Jiespec^^ 
time,  master  and  coniiiiaiider>and  for  the  said  C  D  and  on  his  l^ri/c^r^' 
ielainef«    And  being  to  indebted*"  fcc.    (Concluuon  as  antty 
5.)    N»  B.  If  at  the  suit  of  the  matey  instead  of  the  words  in 
ilalicsy  insert  '^  mate  of."    See  antcy  35. 

Tbt  indehUatUM   c<mtu  is  at  ante^  5,  inserting  these  words  t  43.Forwojvf 
«  for  the  wages  of  the  said  v^  uB  and  for  hia  service  before  then  ",i^2*^'*tbe*' 
(kne  and  performed  by  him  the  said  ^  By  as  master  said  com-  <^n«r« 
jamder  of  a  certain  ship  or  vessel,  called,    &c.  for  the    said 
CP  and  on  his  retainer,      Apd  being  so  indebted,"  &c.(o) 
(Cooclusion  as  mue^  5.)  , 

TTie  indebitatus  count  is  as  ante^  5.  inserting  these  words  :  44.  For  pHz^' 
"  for  certain  prize-money,  wages,  salary  and  reward,  before  that  ^^&i  ^^^ 
dme,  and  then  due,  and  payable  from  the  said  C  Z>  to  the  said  qaarier-m«».  • 
J  B  for  the  service  of  the  said  A  By  before  that  time  done  and  the  owner, 
performed  by  lum  the  said  A  B  9%  quarter-master  on  board  a 
certain  ship  or  vessel  of  the  said  C  Z>,  called,  &c.  on  the  re- 
tainer, and  at  the  special  instance  and  request  of  the  said  CD*         "" 
And  being  so  indebted/'  kc.(/^)    (C<mclusion  da  antey  5.) 

The  indebitatus  count  is  as   antCy  5.  inserting  these  words  :  45.  por  whir); 
«  for  the  pay  or  salary  of  the  said  ^  -8  before  that  time,  •and  J^,*{^*^J^\ 
then  due  and  payable  from  the  said  C  D  to  the  said  A  By  for  corps   of 
|he  services  of  the  said  A  By  before  then  done  and  performed  ^97 
by  him  the  said  A  By  9a  quarter-master  of  a  certain  corps, 
called,  &c.  for  the  said  C  JD  and  at  his  special,  fcc.    And  being 
so  indebted/'  &c.(7)    (Concluuon  as  antCy  5.) 

The  indebitatus  count  is  as  antCy  5.  inserting  these  words:  45.  Forpflrti 
*  for  certain  pilotage  and  reward   before  that  time,  and  then  *S^- 
due  and  payable  from  the  said  C  D  to  the  said  A  B  for  the  pi* 
lotage,  mooring  and  unmooring  of  a  certain  ship  or  vessel  of    ^ 
the    said  C  D   by  the   said  A  B  before  then  piloted,  moored, 
and  unmoored,  for  the  said  C  D  and  on  his  retainer.    And  be- 
ing so  indebted,"  &c.^r)    (Conclusion  as  antCy  5.) 

(o)  See  olwerrationy  ante^  35.  (r)    See    observation,    anfCy   95. 

(p)  See  observation,  on/e,  25.  Pleader's  Assistemt,  52^  53. 


s  {q)  See  observation,  an^,S5. 

Voi.  IL  [  4  ] 
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///.  Se^cf'       The  indebitatm  count  is  as  antej  5.  inserting  these  vforda  : 

i2^c«!  **"'"'  "  for  certain  criwipage  and  reward  before  that  ume,  and  then 

47.  For  crimp-  due  and  payable  from  the  said  C  D  to  the  said  A  B^  upbn  and 

**^*  for  the  procuring,  raiaing  and  shipping  of  certidn  seamen  by 

the  said  A  B  before  that  time  procured,  raised  and  shipped^ 

in  and  on  board  of  a  certain  ship  or  vessel  called,  &c.  fijr  the 

said  C  D  and  on  his  retainer.    And  being  so  indebted,"  &c.(a) 

(Conclusion  as   ante^  5.) 

4».    For  Ml-       The  indebitatus  count  ia  09  antCy  5.  inserting  these  words  : 

^«««'  u  for  the  salvage  of  a  certain  anchor  and  cable,  by  him  the  said 

A  B  before   that  time  8aTe<|  for  and  delivered  to  the  said 

C  D,      And    being    so   indebted,"  Scc.(0     (Conclusion  as 

ante^  5.) 


*  28 


*SEC  0  NDI.  Y-— FEES. 


49.  For  work  The  indebitatus  count  is  as  antCy  5.  inserting  these  words  : 
iin*attorneyra  '' fo^  the  work  and  labour,  care,  diligence  and  attendance  of 
proBeciuiiig:  the  said  .^  ^  by  him  the  said  A  B  before  that  time  done,  per- 
■uit8»  and  for  formed  and  bestowed,  as  the  attorney  and  solicitor  of  and  for  the 

forVreparing  ^^  ^  -^>  ^*^  ^P^"*  ^^*  retainer  in  and  about  the  prosecuting, 

deeds»  aud  for  defending,  and  soliciting  of  divers  causes,  suits,  and  businesses 

(vf)      *  for  the  said  C  jD,  and  for  certain  fees  due  and  of  right  payable 

to  the  said  ABm  respect  thereof.    And  also  for  other  the  work 


(ff)  ^ntc,  25.  adding  two  coantB  for  work  and  labour 

(/)   See  note,  cuUCj  25.     In  tlie  gencraHy,  and  the    money  counts : 

cabc  of  salvage  fi*om  the  perils  of  tiie  where  there  was  no  suit  carried  on^ 

sea,  tlie  statutes  linve  not  taken  away  or  no  deeds  prepared,  &c.  or  no  jour- 

thc  common  law  Remedy.     See  Ab-  Dies  taken,  the  parts  of  this  form  not 

bott,  1  edit  d31.    S  B.  &c  P.  612.  and  applicable  to  the  case  shoqld  be  omit-' 

tlie  precedent  there  ;  but  in  the  case  ted.    If  tlie  suit  were  canned  on  for 

of  recapture^  as    the  admiralty  has  a  third  person  at   the  defendant's  re- 

peculiar  jarisdiotiOn  over  prize  cau-  qaesty  this  count,  with  little  altera, 

ses,   see  2  Doug.    594w  kc.  tlie  33  tiun,  will  suffice,  2  Show.  421.     But 

Geo.  III.  c.  6ft.  s.  42.  renders  it  ne-  if  the  defendant  be  liable  in   respect 

cessary  for  the  recaptor,  to  I'csort  to  of  a  collateral  undertaking  in  writing* 

that  coort.  the    declaration  must  be  special,  t 

(w)  This   form  will  suffice  in  all  Sauad^  2U.  b. 
ct^fi  by  an  attornc}' against  hii  client. 
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and  labour,  care,  diligence  and  attendance,  of  the  said  JtBbc-  m.  Retpfct- 
lore  that  time  done,  performed,  and  beatowed,  in  and  about  the  ^^^i^J^'^"^ 
diawing,  copyings  and  engrossing,  of  divers  conY.eyance8,  deeds, 
and  writings  for  the  said  C  Dy  and  in  and  about  other  the  busi- 
ness of  the  said  C  D  and  £k*  the  said  C  Dy  and  at  his  special  in- 
stance, &c.    And  also  foi;  divers  joumies  and  other  attendances^ 
hjtbesaid  A  B  before  then  made,  performed  and  given,  in  and 
about  other  the  buuness  of  the  said  C  D  and  for  the  said  C  />, 
aod  at  his  liXe  spedalf  &c.  and  b^iog  so  indebted,"  &c.    (CoO" 
dtisiim  as  antcy  5*) 

The  quantum  meruit  on  thU  count »«  aa  ante,  6.  inserting  asfoU 
Iowa :  *<  had  before  that  time  done,  performed,  bestowed  and 
given,  other  his  work  and  labour,  care,  diligence  and  attend- 
ance as  the  attorney  and  solicitor  of  and  for  the  said  C  2>, 
and  upon  his  retainer,  in  and  about  the  prosecuting,  defend- 
ing  and  soliciting  of  divers  others  causes,  suits  and  busi- 
nesses, for  the  said  C  Dy  and  had  also  at  the  like  special,  8cc. 
before   *that  time  done,  performed  and  bestowed,  other  his  at  29 

work  and  labour,  care,  diligence  and  attendance,  in  and  about 
the  drawing,  copying  and  engrossing  of  divers  other  convey- 
ances, deeds,  and  writings,  for  the  said  C  Dy  and  in  and  about 
other  the  business  of  the  said  C  Z),  and  for  the  said  C  D.  And 
had  also  at  the  like  special,  &c.  before  that  time  made,  perform- 
ed and  given,  divers  other  joumies  and  attendances  in  and  about 
other  the  business  of  the  said  C  By  and  for  the  said  C  By  he  the 
said  C  D  undertook,"  S^c. 

The  indebitatus  count  is  as  antCy  5.  inserting  these  v>ords :  <»  for  50.  As  one 
ihe  work  and  labour,  care,  diligence  and   attendance  of  the  ^erkt  in  dfq. 

said  ^  ^,  as  a  solicitor,  and  also  as  one  of  the  sworn  clerks  of  ^^^  ^ 

Chancery. 

JR  Fy  esq.  one  of  the  six  clerks  of  his  majesty's  high  court  of 
chancery,  at  Westminstery  in  the  county  of  Middlesexy  before 
that  time  done,  performed  and  bestowed,  by  the  said  A  By  upon 
the  retainer,  and  at  the  special  instance  and  request  of  the  said 
C  Dy  in  and  about  the  prosecuting,  defending  and  soliciting  of 
divers  causes,  suits  and  businesses,  in  the  said  couit,  for  the  said 
C  Dy  and  for  certain  fees  due  and  of  right  payable  to  the  said 
^  ^,  in  respect  thereof.  And  being  so  indebted,"  &c.  (Con- 
clusion as  antCy  6.)     T/ie  quantum  meruit  theremi  ia  ae  antCy  6. 
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nr.  Respeth  in^criikg  rt«  foUom  :  **  had  b^dre  that  tlm6  done,  perfiifiti«4 
t^vi^*^^*^  and  bestowed  other  his  work  and  Idxmr,  care  and  diligence  ae 
such  solicitor  and  sworn  clerk  as  aforesaid,  in  and  about  the 
prosecuting,  defending  and  soliciting  of  divers  other  cansesi 
suits  and  buunesses,  in  the  said  court  of  ohancerf,  for  the  sdd 
C  £>f  he  the  said  C  D  utidertooki"  Set.    (Conclusion  as  ante  6.) 

51.  Astproo-       T^e  indebitatiAB  cdunt  w  a#  iaite  5.  ^i^MtHnft  M^  w&riU  i 
tor  m  prose.  >      .  , 

eating;  an  ap-  ^^  for  the  Work  and  labour,  care>  diligence  and  attendisnce  of 

Wh  couft  of  ^^^  ^^^  '^  -^f  ^y  ^^^  ^^  s^  «^  "^  before  that  time  done^  per^ 
ate  S*A*'^^^  formed  and  bestowed,  as  the  pcpctor  of  and  for  •the  said  C  D, 
and  upon  his  retainer,  in  and  about  the  prosecudng  of  an  ap- 
peal from  a  sentence  pronounced  by  the  Jrchee  court  of  Gin- 
terbury^  to  the  high  court  of  delegates,  and  in  and  about  6ther 
the  business  of  the  said  C  D,  and  for  tlie  said  C  D,  and  at  his 
special,  &c.  and  also  for  fees  due,  and  of  right  payable  from 
the  said  C  D  to  the  said  jf  Bin  respect  thereof,  and  beibg  so 
indebted,"  &c.  (Conclusion  as  atiiey  5.)  7%e  quantum  meruii 
thereon  is  aaante^  6.  inserting  asjhlioius  :  '<  had  before*  that  time 
done,  performed  and  bestowed,  other  his  work  and  labour,  carcy 
diligence  and  attendance  as  the  proctor  of  and  for  the  said  C 
Dy  and  upon  his  like  retainer  in  and  about  the  prosecuting  a 
certain  other  appeal  from  a  sentence  pronounced  by  the  said 
Arches  court  of  Canterburyy  to  the  said  high  court  of  dele- 
gates, and  in  and  about  other  the  business  of  the  said  C  Dy 
mid  for  the  said  C  Dy  and  at  his  like  special,  Sec  he  the  said 
C  D  undertook,  fcc.    (Conclusion  as  antcy  6,) 


toi'ne^, 


gfnt^^mSnst*  ^^^  indebitatus,  count  if  as  antCy  5.  inserting  these  words  t 
snother  at-  <*  for  the  work  and  labour,  care  and  diligence  of  the  said  A  Hy 
•by  him  the  said  A  B  before  that  time  done,  performed  and 
bestowed,  for  the  said  C  Z),  as  the  agent  of  the  said  €  Z>,  and 
upon  his  retainer,  and  at  his  special,  &c.  in  and  about  the  pro- 
secuting and  defending  of  divers  suits  in  law  and  equity,  for 
the  said  C  />,  and  for  fees  due,  and  of  right  payable  to  the  said 
^  ^  in  that  respect,  and  in  and  about  the  drawing  and  engross* 
ing  of  divers  deeds  and  writings  for  the  said  C  2>,  and  at  his  like, 
&c.  and  also  for  other  work  and  labour,  care,  diligence  and  at- 


•^mrim^mmmmmmmmmm 


(or)  1  Wentw.  193,  I9i, 
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tMidnce  of  tbe  said  A  B^  by  him  befort  thut  time  dooei  peW  ///.  M^pect- 
imied,  «ad  beilowed  for  the  frid  C  1>,  andat  iifo  request,  and  '^j^J^'*^ 
abo  isrdhrers  joomies  and  attendances  by  the  said  ji  B,  before 
IhittiiBe  takenj  made  and  performed)  for  the  aud  C  A  and  at 
Ms  liltey  8cc.  and  being  so  indebted^  he.    (Conclusion  as  ante^ 
t)   Adda  ^^wMHum  meruit  adapted  to  the  first  count— two     « 
ooaauibr  work  and  laboar  generally,  and  the  m<xiey  counts. 

*  SI 

fir  indMfaitu  wunt  is  iu  ante^  5.  inserting  these  Affords  i  5^  At  a  the- 
'Drcertum  foes^  perquisites,  and  sums  of  money,  before  that  baiUi^  kc 
ibe  doe  and  owing,  and  of  right  payable  from  the  said  C  D 
Id  tbe  Slid  ^  if,  as  a  bailiff  to  the  sheriff  of  the  county  of  — — > 
Qpoa  and  for  the  execution  of  dirers  writs,  precepts  and  pro* 
cesses,  for  the  said  C  D^  at  his  special  instance  and  request. 
And  also  upon  and  for  the  woHl  and  labour,  trouble,  care,  dili* 
^Dce,  joumies  and  attendance  of  the  said  A  By  as  such  bailiff 
as  aforesaid,  by  him  before  that  dme  done,  performed  and  be* 
stowed,  in  and  about  the  executing  and  serving  of  the  said 
writs,  precepts  and  processes,  and  in  and  about  the  conducting, 
gttar^ng  and  keepmg  of  divers  persons  arrested  by  him  tlie 
sud  Jl  Bi  for  the  said  C  D,  under  and  by  virtue  of  the  said  writs, 
^cepts,  and  processes,  at  the  like  special  instance  and  request 
qC  the  said  C  D.    And  being  so  indebted,"  &c.  (Conclusion  as- 
eoKte  5.)     [Add  two  counts  for  work  and  labour  generally— ^mo- 
ney paid-— had  and  received— account  8tated*--«nd  breach.l 


TH1RDLT--VOR  SSRVIC£S  IN   OENEftAL. 


The  vndeHtotits  eount  is  as  ante^  5.  inserting  these  words:  54.  For  v«r|( 
«  for  the  work  and  labour,  care  and  diligence  of  the  said  A  B,  J^J  ^i^l^S^ 


(y) 


{if)  When  the  work  baa  been  pesv  at  the  request  of  the  defendant  for  a 
formed  for  the ddendantf  thou(^  UD-  third  person,  omit  the  statement  of 
der  a  special  agreement  not  under  the  business,  fco.  being  ''of the  de- 
seal,  this  eount  is  sufficient,  Fitsg.  fendant,"  and  if  the  defendant's  Ha- 
302. 1  Wila.  117.  but  if  not  perform-  bility  be  merely  collateral,  on  a  writ* 
ed  in  consequenee  of  the  defeudant*s  ten  contract,  declare  specially,  t 
breaeh  of  contract,  the  declaration  baond,  211.  b. 
iSlOQld  be  spccialy  S  EMt,  U5.  if  done 
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III.  Heapeee-  by  bim  tbe  said  ^  B  before  tbat  time  done,  performed  and  be-* 
i^^*r'"^    stowed,  in  and  about  the  business  of  the  said  €  Z),  and  for  the 
saidC  Z),  and  at  bis  special,  &c.    And  also  for  divers  mflterials 
^  32  Ai)<l  other  necessary  things  by  *the  said  ji  B  before  th&t  time 

found  and  provided  and  used  and  applied  in  and  about  that  wofk 
r  and  labour  for  the  sud  C  2>,  and  at  his  like  spedal,  &c.  And 
being  so  indebted,*'  &c.  (Conclusion  as  arae^  5.)  27fe  quantum  mtf- 
ruit  thereon  19  as  ante^  6.  inserting  asJbUo^s  :  '^  had  before  that 
time  done,  performed  and  bestowed,  other  his  work  and  labour^ 
care  and  dlligenoe,  in  and  about  other  the  budness  of  and  for 
the  said  C  jD,  and  had  also  at  the  like,  &c.  before  tha^  time 
found  and  provided  divers  other  materials  and  necessary  tlungp^ 
and  used  and  applied  the  same  in  and  about  the  said  last-men^ 
tioned  work  and  labour,  he  the  said  €  D  undertook,"  &c.  (Con- 
clusion as  ante^  6.)  [Add  two  counts  for  goods  sold— -tnoney 
paid — and  the  account  stated— and  breach.  Jf  the  demand  be 
for  work  only^  ondt  those  fiarts  which  relate  tQ  the  tnatertala,^ 

55.  For  work  The  indebitatus  count  is  as  ante^  5.  inseriintc  these  word*: 
and  His^'ser.  f'  for  the  Work  and  labour,  care  and  diligence  of  the  said  A  JB, 
horses  and  ^^^""^  ^^^  ^"^^  done, *per formed  and  bestowed,  by  him  the  said 
<^.n^^s,  or  ,jiB  and  his  servants,  and  with  his  horses,  carts  and  carriages ; 
&c.  [or,  "  with  his  lighters  arid  other  vessels,"]  in  and  about  the  bu- 

siness of  the  said  C  D,  and  for  the  said  C  D,  and  at  his  special)*' 
&c.   (Conclusion  as  ante^  5.) 

N.  B.  If  it  be  for  the  carriage  of  goods,  instead  of  the  words 
between  the  brackets,  eay,  ^<  in  and  about  the  carr^g  and  con- 
veying of  divers  goods  and  chattels,  wares  and  merchandise, 
and  delivering  the  same  for  the  said  C  Z),  and  at  his  special,"  &c« 
£or  the  count  may  be  as  in  the  next  indebitatus  count.]  The 
quantum  meruit  thereon  is  as  antCy  6.  inserting  as  foUows : 
(<  had  before  that  time  done,  performed  and  bestowed  other  his 
work  and  labour,  care  arid  diligence,  by  himself  and  his  Servants, 
and  with  his  horses,  carts,  and  carriages  ;  [or,  <<  with  his  lighters 
and  other  vessels,"]  in  and  about  the  business  of  the  said  CD, 
and  for  the  said  C  i>,  he  the  said  C  D  undertook,"  &c.  (Con- 
4lh  33  elusion  as  ante^  6.)     Add  one  indebitatus  assumftsit  *count  for 

work  and  labour  generally — and  the  account  stated*«^d  breach. 
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Tbe  mdcHiatus  count  t«   as  anttf  5.   inserting  these  words  :  lit  Re»ftecu 
^  for  the  carriage  and  ccHnveyance  of  divers  goods,  wares,  and  gefvi^s, 
merclmndis^  by  the  said  ji  B  before  that  time  carried  and  con*  56.  For  the 
fejed  in   certain  carts  and  other  carriages  for  the  said  C  D  goods  by  Un4U 
and  at  his  special,  Sec.  and   being   so  indebted,'*  &c.(a)   (Con- 
dttsonas  ante^  5.)       The  quantum  meruit  is  as  ante^  6.  insert* 
iag.  OS  foUoHSfs :  ^'  had  before  that  time  carried  and  conveyed 
iSffts  other  goods,  Scc.^in  ceitain  other  cans  and  carriages,  for 
the  sBul  C  />,  he  the  said  C  J)  undertook,"  Sec.     (Conclusion 
isa/ej  6.) 

The  indebitatus  count  is  as  antCy  5.  inserting  these  words:  sr.  For  work, 

^  jour  Dies    &n4 

"  for  the  work  and  labour,  care  and  diligence  of  the  said  A  Bj  attendance. 

hf  him  the  said  A  B  done,  performed  and  bestowed,  in  and 

about  the  business  of  the  said  C  Dy  and  for  the  said  C  Z),  and 

at  hia  special,   Sec.  and  for  divers  joumies  and  attendances  by 

the  said  A  Bj  before  that  time  made,  performed  and  given,  in 

and  ..about  the   said  work  and  labour  for  the  said   C  Z>,  and  at 

Ms  like  special,  Sec.  and  being  so  indebted,"  &c.     (Conclusion 

as  ofitCy  5.)     The  quantum-  meruit  thereon  is  as  ante,  6.  insert*  i 

ing  as  follovfs :  ^<  had  before  that   time  done,  performed  and 

bestowed,  other  his  work  and  labour,  care  and  diligence  in  and 

about  other  the  business  of  the  said  C  i>,  and  for  the  said  C  2>, 

and  had  aJso  at  the  Jlke,  Sec.  before  that  time  made,  performed 

and  given,  divers  other  joumies  and  attendances  in  and  about  the 

said  last  mentioned  work  and  labour  for  the  said  C  D^he  the 

said  CD  undertook,"  &c.     (Conclusion    as  on/^,  6.)     [Add 

count  for  money  paid— account  stated-»and  breach.} 

*  34 
*The  indebitatus  count  is  asante,  5,  inserting  these  words  :  "  for  58.  For  vork 

the  work  and  labour,  care,  diligence  and  attendance,  of  the  said  generally,  and 

J  B^  by  him  the  said  ^  ^  before  that  time  done,  performed  and  J?,^,*^^"'**' 

bestowed,  as  the  agent  of  and  for  the  said  C  Z),  and  on  his  re* 

I  tainer,  and  for  certain  commission  and  rewai^  due  and  of  right 

payable  &om  the  said  C  D  to  the  said  A  B  in  respect  thereof, 

and  being  so  indebted,"  Sec.  (Conclusion  daante,  5.)  The  quantum 

meruit  thereon  is  as  ante^  6.  inserting  as  follows  :  "  had  before 

that  time  done,  performed  and  bestdwed,  other  his  work  and 

-I ■ — —  —  *--        -■  -■     — -    —  -    ■  ,  ^ 

(a)  See  the  observation  on  the  last    rally-^and  the  account  Btated-— and 
indebitatus  coant :  add  one  vndebita-    breach. 
'M  count  lor  work  and  labour  gene-       {b)  Seel  "VS^entw.  105. 


siott.(6) 
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7/7.  Jiespect'  labouF)  carct  diligence  and  attendance  as  the  agent  of  and  for 
^Hfrvii^!^'^  the  said  C  A  he  the  said  C  D  undertook,'*  kc.    {ConduMon 

as  ante^  6.)     [Add  one  count  for  work  and  labour  generally-^ 

account  stated— ^nd  breach.] 

59.  For  work  TTie  indebitatus  count  is  as  antCy  6.  insetting  these  words  ^ 
^nt  Id  ^JS^  ^'  ^^^  ^^^  work  and  labour,  care  and  diligence  of  the  said  ji  B^ 
ttf  {oodt.  ^y  )^\^  ^e  31^^  ^  £  before  that  time  done,  performed  4|»d 
bestowed,  as  the  factor  and  agent  of  the  said  C  D^  in  and  about 
the  selling  and  disposbg  of  divers  goods,  wares  and  merchan- 
dise of  the  said  C  7),  and  in  and  about  other  the  business  of 
the  said  C  Dy  and  for  the  said  CD,  and  at  his  special,  &c.  And 
being  so  indebted,"  Sec.  (Conclusion  as  antCj  6.)  The  guan^ 
turn  meruit  tjiereon  is  as  ante^  6.  inserting  these  vfords  :  <<  had 
before  that  time  done,  performed  and  bestowedt  other  his  work 
and  labour,  care  and  diligence  as  the  factor  and  agent  of  the 
said  C  2),  in  and  about  the  selling  and  disposing  of  divers  othor 
goods,  wares  and  merchandise,  and  in  and  about  other  the  bnai* 
ness  of  the  said  C  D^  and  for  the  said  CD,  he  the  ssdd  CD 
undertook,''  8cc.  (Conclusion  ason/^,  6.)  [Add  one  count  for 
work  and  labour  generally— >the  account  stated— and  breach.J 
♦  35 

so.  Af  an  in-     *7%^  indebitatus  tount  is  as  antey  5.  inserting  these  vfords : 
ker.(c)  ''  for  the  work  and  labour,  care  and  diligence  of  the  said  ^  ^i 

by  him  before  that  time  done,s performed  and  bestowed,'  in  $aid 
about  the  wiiting,  drawing,  and  making  out  of  divers  policies 
of  insurance,  of  divers  ships  and  vessels,  goods,  wares  and  mer« 
chandise  before  that  time  written,  drawn  and  made  out  by  the 
said  ji  By  as  an  insurance-broker,  and  in  and  about  the  causing 
and  procuring  divers  persons  to  insui*e  divers  sums  pi  money 
upon  the  said  ships  and  vessels,  goods,  wares  and  merchan* 
^  dise,  at  the  special,  Sec.  and  for  divers  sums  of  money  before 
that  time  advanced  and  paid  by  the  said  ^  B  for  the  said  C  D, 
at  his  like,  &c.  to  divers  persons  as  and  for  certain  premiums 
and  rewards,  for  the  underwriting  and  subscribing  the  said  po- 
licies of  insurance,  before  that  time  uhderwritten  and  sub* 
scribed  lot  the  insurance  of  the  said  ships  and  vessels*  goods, 
wares  and  merchandise  during  certain  voyages  undertaken  by 


(e)  As  to  tkeie  eomfttt,  see  1  Uen*  Bi,  841«. 
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te  add  ships  and  vessels  and  ibr  the   trouble,  care,  and  dilU  ///  Retpect- 
gcncc  of  the  said  ^  fl  in  that  behalf,  at  the  Uke  special,  Sec.  i^f^.,,^ '•"'^ 
And  being  so  indebted/'  Sec.     (Conclusion  as  anky  5.)     The 
quantum  meruit  thereon   is  as  anttf    6.   inserting  asfoUoivs : 
^  in  consideration  that  the  suid  jd  By  as  such  insurance-broker 
a&sforesai^  at  the  like,  &c.  had  before  that  time  done,  per- 
fonned  and  bestowed,  other  his  work  and  labour,  care  and  dili'> ' 
gence,  in  and  about  the  writing,  drawing  and  making  out  of 
diFcrs  other  policies  of  insurance  of  divers  other  ships  and 
fvsselS)  goods,  wares  and    merchandise,   of  and  for  the  said 
C  i>,  and  also  in  and  about  tlie  causing  and  procuring  divers 
other  persons  tb  insure  divers  other  sums  of  moOey  upon  the    . 
said  ships  and  vessels,  goods,  wares  and  merchandise,  and  had 
also  at  the  like,  &c.  advanced  and  paid  other  divers  sums  of  mo* 
ney  Ibr  the  said  C  Z),  to  divers  other  persons  as  and  for  certain 
premiums  and  rewards  for  their  underwriting  and  subscribing 
of  the  said  last-mentioned  policies  of  insurance,   before   that 
time  underwritten,  and  subscribed  by  them  for  the  insurance  of 
divers  other  sums  of  money  *upon  the  said  last-mentioned  ships  #  gg 

and  vessels,  goods,  wares  and  merchandise,  during  certain 
voyages  undertaken  by  the  said  last-mentioned  ships  and  ves- 
sels, and  had  also  at  th^  like,  &c.  bestowed  other  his  trouble, 
and  used  other  his  care  and  ditigence.  He  the  said  C  D  un- 
dertook," &c.  (Conclusion  as  an/e,  6.)  [Add  one  indebitatus 
assumfidt  count  for  work  and  labour  generally->^he  money 
count8-«-and  breach.] 

Tlie  indebitatus  count  is  as  ante^  5.  inserting  these  words :  61.  For  bre- 
^  forcertam  premiums  of  insurance  before  that  time  and  then  surano<.(</)'^^ 
due  and  payable  from  the  said  C  Dxo  the  said  ji  B^  upon,  for, 
aad  in  respect  of  his  the  said  A  B  having  before  then,  at  the 
special  instance  and  request  of  the  said  C  Dj  underwritten  and 
subscribed  divers  policies  of  insurance  for  and  on  the  behalf 
and  on  the  account  of  f^e  said  C  Z),  for  the  insurance  of  divers 
targe  sums  of  money  upon  divers  ships  and  vessels,  and  also 
divers  goods  and  merchandise  by  the  said  A  B^  before  that 


(i/)  Tkii  ooant  li  tufficteAt^  2  Ler.  15^,     .pftrk.  65. 

Vol.  II.  [  5  ] 
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///.  Respect'  time  Insured  for  the  said  C  Z),  and  at  hb  spedal  instance  amd 
^iefvicea^  request,  and  being  so  indebted,"  &c.  (Conclusion  as  antcy  5.) 
The  quantum  meruit  t hereon  U  as  ante^  6.  inserting  a»  follov)9  z 
"  had  before  that  time  insured  divers  other  ships,  &c.  (or  **  di- 
vers other  large  sums  of  money  upon  divers  other  ships  and 
vessels,"  gcc.)  for  the  said  C  /),  he  the  said  C  D  undertook," 
Sec.     (Conclusion  as  ante^  6.) 

f»«.  As  ft  sar-       The  tndebitatun  count  is  an  ante^  5.  inserting  these   vfords  : 
iiig  plans,  fcce!  ^'  for  the  work  and  labour,  care,  diligence  and  attendance  of  the 

...d  for  jour-  aaid  ji  By  by  him  the  said  A  B,  before  that  time  done,  per- 
meft   and   at-  '  *^ 

tendances.  formed  and  bestowed,  as  a  surveyor  in  and  about  the  drawing  of 
divers  plans,  elevations,  and  sections  of  buildings,  for  the  said 
C  Dy  and  at  his  request,  and  in  and  about  the  surveying  and  su- 
perintending the  erection  thereof,  and  of  divers  other  works 
for  the  said  C  Dj  and  at  his  special,  &c.  and  in  and  about  the 
aditieasurcment  and  valuation   of  certain  works,  and  the  pay- 

^  27  ^cnt  of  r/;rtain  *workmen's  bills  for  the  said  C  D,  and  in  and 

about  otner  the  business  of  the  said  C  /),  and  at  his  like,  Sec 
and  for  divers  joi^mies  and  attendances,  before  then  made, 
performed  and  given,  by  the  said  A  B'm  and  about  the  busi- 
nes  of  the  said  C  Z),  and  at  his  like,*  Sec.  and  being  so  indebt- 
ed," &c.  (Conclusion  is  as  ante^  5.)  The  quantum  meruit 
thereon  is  as  antCy  6.  inserting  as  follows  :  "  had  before  that 
time  done,  performed  and  bestowed,  other  his  work  and  la- 
bour, care,  diligence  and  attendance,  as  a  surveyor  in  and 
about  the  drawing  of  divers  other  plans,  elevations,  and  sec- 
tions of  buildings,  for  the  said  C  Z>,  and  in  and  about  the  sur- 
veying and  superintending  the  erection  thereof,  and  of  divers 
other  works,  for  the  said  CjD,  and  in  and  about  the  admea- 
surement and  valuation  of  certain  works,  and  the  payment  of 
certain  workmen's  bills,  for  the  said  C  /),  and  in  and  about 
other  the  business  of  the  said  C  Z>,  and  for  the  said  C  D  aiid 
had  also  at  the  like  special  instance,  See.  before  then  made, 
performed  and  given,  divers  other  joumies  and  attendances,  in 
and  about  other  the  business  of  the  said  C  /7,  he  the  said 
C  D  undertook,"  Sec.  (Conclusion  as  ante^  6.)  [Add  one  /«• 
debitatus  assumpsit  count  for  work  and  labour  generally— the 
money  count8«Hind  breach.] 
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TbeindcHtatua  count  ia  as  antCy  5.  inserting  these  wwds  :  III  Retpect- 

*  for  the  work  and  labour,  care,  diligence,  and  attendance  of  J^ij^^J^**'"' 

the  said  A  By  by  him  the  said  A  B  before  that  lime  done,  63.    rVs  a 

performed  and  bestowed,  for  the  said  C  i>,  as  a  schoolmaster,  Jlf^d^^il^^ 

IB  and  about  the  teaching  and  instructing  of  a  certain  infant(^)  »*"*  entrano«- 

money* 

iifreadiogy  writing,  arithmetic,  good  manners,  and  other  ne- 
cessary and  useful  accomplishments  and  qualificationsi  and  at  ' 
the  4)ecial«  Sect  and  for  divers  books,  pens,  and  other  neces« 
Wf  things,  by  the  said  A  B  before  that  time  found  and  pro- 
lifed,  and  used  iand  employed,  in  and  about  that  work  and 
iibour,  for  the  said  C  Dy  and  at  his  like  special.  Sec.  And  be* 
log  so  indebted,"  *&c.     (Conclusion  as  an/^,  5.)     The  quantum  ^   ao 

meruit  ihereon  is  as  antey  6.  inserting'  as  foUovfs  :  ^^  had  before 
that  time  done,  performed  and  bestowed,  other  his  work  and 
labour,  care,  diligence  and  attendance,  for  the  said  C  /),  as  a 
schoolmaster  in  and  about  the*  teaching  and  instructing  of  the 
said  infant  in  reading,  writing,  arithmetic,  good  manners  and 
other  useful  and  necessary  accomplishments  ^d  qualifications  ; 
and  had  also  at  the  like  special,  &c.  before  that  time  found  and 
provided  divers  other  books,  pens,  and  other  necessary  things, 
and  used  and  employed  the  same  in  and  about  the  said  last- 
mentioned  work  and  labour,  for  the  said  C  /),  he  the  said  C  D 
undertook,"  &c.  (]Add  one  indebitatus  assumfmt  count  for  work 
and  labour  generaJly^-one  for  goods  sold — ^nioney  paid— and 
account  stated— -and  breach. 

N.  B.  If  there  be  a  demand  for  entrance-money,  proceed 
as  in  the  above  indebitatus  count,  inserting  at  the  obelisk  the 
fc^owing  words,  *•*'  and  for  certain  entrance-money  before 
^  that  time  and  then  due  and  payable  from  the  said  C  D  Xo  the 
/<  said  A  By  upon,  for,  and  in  i*espect  of  the  admission  of  the 
<<  said  infant  into  the  school  of  the  said  A  By  for  the  purpose 
<^  of  being  taught  and  instructed  as  aforesaid."  If  the  action 
lie  for  instruction  by  the  plaintiff's  wife  as  a  achoolmiatreasy  she 
should  not  join  in  the  action,  (unless  the  demand  accrued  bci 


(e)  It  is  utfuil  here  to  tvtj  '*  of  one    this  is  nnncceasary. 
E  F,  the  infiiDt  mb  of  C  B,"  b«t 


J« 
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///.  Rcnpcct'  fore  marriage»X/)  ^^^  ^^  cjovd^  should  staiey  «  ior.  tbe  wprfc, 

l'2?Mf«!^'''*"   "  &c.  of  E  Jf\  the  wife  of  the  said  A.  B^'*  %c.     . 

a.  Asawr-       j.^^  indebitatus  count  it  as  ante^  5.  imerting  tltetfi  word^S 
^tjon  and  tpti- 

tliecarjr,  and  <c  for  the  work  and  lubour,  care,  diligence  and  attej^dance  of 
( s)  the  said  ^  iO,  by  hiru  the  said  J  B  before  that  ume  *done, 

*  39  performed  and  bestowed,  as  a  surgeon  and  apothecary  for  the 

said  C  Z>y  and  at  his  special  instance)  &c.  in  at)d  about  tb« 
healing  and  curing  of  the  siiid  C  £)»  and  divers  other  persoii» 
of  divers  diseases,  disorders  and  maladies,  under  which  they 
had  before  then  respectively  laboured  and  languished,  and  in 
and  about  the  endeavouring  to  heal  and  cure  the  said  C  A  a^d 
divers  other  persons  of  divers  other  diseases,  disordersi  and 
maladies,  under  which  they  had  before  then  also  respectively 
laboured  and  languished,  and  for  divers  medicines  and  other 
necessary  things  before  that  tijiie,  found  and.  provided^  ad- 
ministered, delivered  and  applied  by  the  said  A  B  on  those  oc- 
casions, for  the  said  C  !>,.  and  at  his  like  special  instance  and 
request,  and  being  so  indebted,"  &c.  (Conclusion  as  ante^  5.) 
The  quantum  meruit  thei'eoniaaa  antc^  6.  inserting  tta  follows  : 
*'^  had  before  that  time,  done,  performed  and  bestowed  other 
his  work  and  labour,  care,  diligence  and  attendance,  as  a 
surgeon  and  apothecaiy,  in  and  about  the  healing  and  curing 
of  the  said  C  D^  and  divers  other  persons  of  divers  other  dis- 
eases, disorders,  and  maladies,  under  which  they  had  before, 
then  respectively  laboured  and  languished,  and  also  in  and 
about  the  endeavouring,  See.  and  had  also  at  the  like,  &c.  before 
that  time  found  and  provided,  administered,  delivered  and 
applied,  divers  other  medicines  and  necessary  things  on 
those  last-mentioned  occasions  for  the  said  C  />,  he  the  said 
C  D  undertook,"  Sic.  (Conclusion  as  ante^  6.)  [Add  counts 
for  work  and  labour,  and  jouniies— *for  goods  sold — ^money 
paid— -and  the  account  staied.j 


(/)  1  Salk.  IH.                              '  declaration  must  not  state  for  curing 

(^)  If  alao  for  ihe  inoeulatioa  of  the  plaintiff  of  Ute  venereal  diseaae, 

a  ehild,  say,  "and   in  and  about  tlie  3  \A  ils.  (20.        A   physician    cannot 

inoculating  of  a  certain  child  of  the  maintain  an  action'  for  his  fees,  they 

suid  C  /)» and  m  and  about  di?er8  other  being  oomidered  as  hononry.    4 1\ 

ehtrurgioal   operations  for  the    said  R.  317. 
C  J)%  and  at  hia   special/'   face,  the 


COMMON  COUNTS.  39 

TkevidMUUua  count  U  a$  antc^  5.  inaerting  thete  words:  in  lie&pect^ 
«  for  tbe  work  and  labour,  care,  diligence   and  attendance  of  "^Svio^t^^^^^^ 
th^ said  A  Bj  by  him  the  said  jf  B  before  that  time  done,  6s.  Asa sur- 
peHbrmed  aad  bestowed,  as  a  surgeon,  apothecary  and  man-  fni^'iind  man 
mkiwiie,  at  die  special,  &c.  in  and  about  the  visiting  and  attend-  "^^^^^^^• 
mg  upon  E  J*\  the  wife  of  the  said  C  i>,  then  pregnant  and      ^ 
labcranng  with  child,  and  languishing  under  divers  sicknesses 
and  maladies,  and  in  and  about  *the  delivering  of  the  said  £Fj  ^40 

of  tbe  child  with  which  she  was  then  pregnant,  and  in  and 
liwsthe  healing  and  curing  of  the  said  £  F^  the  wife  of  tbe 
wUC  Dj  <d  divers  disorders,  sicknesses  and  maladies,  with 
vhich  she  was  during  the  time  aforesaid  and  aftei-warcls  afBict- 
ed,  and  §at  divers  medicines  and  other  necessary  things  be- 
ibre  that  time  foiind  and  provided,  and  used,  and  applied  by 
tbe  ssdd  A  By  in  and  about  the  healing  and  curing  the  said  £ 
/,  the  wile  of  the  said  C  Z),  of  the  said  sicknesses,  disorders 
and  malsdies,  at  tbe  Hke  special  instance,  &c.  and  being  so  in- 
debted,'' 8cc.     (Conclusion  is  as  arUCy  5.)     The  quantum  meruit 
tberewi  U  a*  ante^  6.  inserting  aa  /bUovfs  :    ^  had  before  that 
time  done,  performed  and  bestowed,  other  his  work  and  la- 
bour, care  and  dIHgence  as  a  surgeon,  apothecary,  and  man* 
midwife,  in  and  about  the  visiting  and  attending  upon  the  said 
£  l^y  the  #ife  of  the  said  C  D,  then  pregnant  and  labouring 
vitb  child,  and  languishing  under  divers  sicknesses  and  malar 
ifies,  and  in  and  about  the  delivering  of  the  said  JS  i^,  of  the 
child  with  which  she  was  then  pregnant,  and  in  and  about  the 
healing  and  curing  of  the  said  R  F^  the  wife  of  the  said  C  A  , 
of  divers  other  disorders,  sicknesses,  and  maladies,  with  which 
she  vras,  during  the  time  last  aforesaid,  and  afterwards  afflict- 
ed, and  had  also  at  tbe  tike  special  instance,  &c.  before  that 
time  found  and  provided,  and  used,  and  applied  divers  other 
medicines  and  necessary  things  in  and  about  the  healing  and 
curing  of  the  said  £  F^  the  wife  of  the  said  C  £>,  of  the  said 
last-mentioned  sickneSisesY  disorders  and  maladies,  he  the  smd 
C  JO  undertook,"  Sec.     [Add  one  indebitatus  count  for  work 
generally-— one   ditto  for  goods  sold— money  paid^-account 
stated— and  breach.] 


.' 


I 
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JIT.  Regpect'  Tlic  indeMtattts  count  is  a%  antej  5.  inserting  these  words  : 
^na^^^"  "  ^^^  ^^®  ^o**^  ^^  labour,  care  and  diiig^ence  of  the  said  jf  By 
«6.  As  a  by  her  the  said  ji  B  before  that  time  done,  peribrmed  and  be- 
^  41  stowed,  as  a  nurse  for  the  said  C  D^  and  at  his  special,  See.  in 

and  about  the  nursint?,  attending,  and  taking  'care  of  tlie  said 
,  C  2>,  (or  "  of  clivers  persons/')  whilst  he  was  sick  and  labolir- 
^  ing  under  divers  diseases,  disorders  and  maladies,  and  being 
so  indebted,"  &c.  (Ooilcliision  vMonte  5.)  The  quantum,  me^ 
rfiit  thereon  is  as  antCy  6.  inserting  4i»/oUows  :  <'  had  before  that 
time  done,  performed  and  bestowed,  other  her  work  and  labouirt 
care  and  diligence  as  a  nurse^  in  and  about  the  nuraing,  at- 
tending and  taking  care  of  the  said  C  Dy  whilst  he  was  dck 
and  labouring  under  divers  other  diseases,  disordei*s,  and  mala-  • 
dies,  he  the  said  C  D  undertool^,"  8cc.  (Conclusion  as  ante^  6.) 

67,  As  an  wrt-       The  indebitatus  csunt  is  as  ante^  5.  inserting  these  words  : 
derUker    of 

fuoenas.  "  for  the  work  and  labour,  care,  diligence  and  attendance  of  the 

said  ^  ^  as  an  undertaker  of  funerals,  before  that  dme  donct 
performed  and  bestowed  by  the  said  A  B  and  his  serv«Dts> 
in  and  about  the  funeral  of  one  £  Fy  on  the  retainer,  and  at 
the  special  instance,  &c.  and  for  divers  materials  and  other  ne-  "- 
cessary  things  used  and  applied  in  and  about  the  fumisliing 
and  conducting  the  said  funeral,  by  the  said  A  By  before  that 
time  found  and  provided  for  the  said  C  i>,  and  at  his  like  spe- 
cial, 8cc.  and  being  so  indebted,"  ficc.  (CoDclusion  as  antey  5.). 
The  quantum  meruit  thereon  is-  as  antey  6.  inserting  as  foUows  : 
^  had  before  that  time  done,  performed  and  bestowed  other 
his  work,  &c.  as  an  undertaker  of  funerals,  by  himself  and  his 
servants,  in  and  about  the  funeral  of  the  said  £  Py  and  had  also 
at  the  like  special,  &c.  before  that  time  found  and  provided 
divers  other  materials  and  necessary  things,  for  the  said  C  D^ 
and  used  and  applied  the  same  in  and  about  the  furnishing  and. 
conducting  of  the  said  last-mentioned  funeral,  he  the  said  C  I> 
undertook,"  Sec.  (Conclusion  as  antey  6.)  [Add  one  indebita^ 
tusy  for  work  and  laliour  generally— one  ditto  for  goods  8old»«K 
money  paid— account  stated,  and  breach.] 
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Tke  indOiiatUM  count  U  €U  anie^  5«  inaerdng  thne  vfords :  ///  Retpect-^ 
a  for  the  irork  and  litour,  cwio,  diligeocc  and  attcDdance  •of  J,"^.,,^^^'""^ 
theaid^  JB,  IM  imn  tho  said  v^  ^  before  that  thne  done  and  68.  A»  ..  cu- 
jerteraed^c.  in  prtaohii^  and  cdebrating  divine  service  in  ^  ^2 
Uie  pMochkl  chinch  of  ,  for  the  aaid  C  />,  and  at  his  spe- 

cial iQ^aacey  &c.  and  being  so  indebted/'  &c.  (Conclusion  as 
tmity  5.)  7%c  guamum  meruii  iiureonia  a*  ante^  Q.  inaerting a^ 
fiUo99:  M  had  before  that  time  done  and  perfomiedi  &c.  other 
lusvork  and  lahour^  care>  diligence  and  attendance,  in  preach- 
ii^and  celebfating  diidne  eervice  in  the  parochial  church  of 
— -,  &c.  aforesaid)  for  the  said  C  Dy  he  the  said  Q  D  under- 
took," 6cc.    (Conclusion  as  ante^  6.) 


FOVaTHLT-^-RXSPBCTINO  IfONIBS. 

.    The  indebitatM  etmnt  is  a*  ante^  5.  inserting  these  words:  69.  For'mo< 
<<  for  so  much  money,  by  the  said  Ji  B  before  that  time  lent  ^^^ 
and  advanced  to  the  said  C  i>,  at.  his  special  instance  and  re- 
quest.  And  being  so  indebted,  &c.  (Conclusion,  as  antef  5.) 

The  mdebitutus  count  is  as  ante,  5.  inserting  these  words :  7a  Money 
it  for  so  much  money  by  the  said  ^  JB  hefore  that  time  paid,  l^^^' 
laid  out  and  expended^  to  and  for  the  use  of  the  said  C  />,  at 
his  like  special  instance  and  request.    And  being  so  indebt- 
ed," &c.    (Concluafon  as  4i»<^,  5«)  • 

The  indebitatus  count  is  as  ante^  5,  inserting  these  words:  71.  Mooey 
«*  for  so  much  mimey  by  the  said  C  i>  before  that  time  had  ^y^t^  ^ 
and  received  to  and  for  the  use  of  the  said  j^  JB,  and  being  so 
indebted,"  &c.    (Conclusion  as  antcj  5.) 

The  indebitatxts  count  is  as  ante,  5.  inserting  these  words :  72.  For  ia^ 
^  for  so  much  money  before  that  time,  and  then  due  and  pay-  ^^ 
able  from  the  said  C  Dto  the  said  A  B,  for  interest  upon  and 
for  the  forbearance  of  divers  large  sums  of  money  before  then 


.i- 1> 


(0  See  Cowp.  437.     Tiwxf,  14.    1  T.  R.  300.    3  Wentv.  68. 
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'  in.  Retpect'  lent  and  advanced  hf  the  said  A  B  ix>  the  said  *C  jD,  at  his 
Tervt^iT  special  instance  and  request,  and  by  him  the  said  A  B  forborne 
to  the  said  C  1)  for  divers  long  spaces  of  time,  before  then 
elapsed,  at  the  like  special  instance  and  request  of  the  said  C 
Dy  and  also  for  other  money  before  that  time  and  then  due  and 
payable  from  the  said  C  £>  to  th6  said  A  J9,  for  interest  upon 
and  for  the  forbearance  of  divers  other  large  sums  of  money 
before  then  due  and  owing  ^from  the  ^aid  C  D  to  the  add  ji  B^ 
and  by  him  the  said  A  B  forborne  to  the  said  C  D  for  divers 
long  spaces  of  time  before  then  elapsed,  at  the  like  special  in- 
stance and  request  of  the  said  C  D.  And  being  so  indebted, 
he  the  said  C  i>,**  &c.     (Conclusion  as  antcj  5.)  ' 

73.  For  work,       The  indebitatus  count  is  as  ante^  5.  inserting  these  words: 

goods     80ld»  f, 

•nd    on    the  '^  for  the  work  and  labour,  care  and  diligence  of  the  said  A  B^ 

rn"one  eouot!  ^y  ^^  ^®  ^^  ^  ^  before  that  time  done,  performed  and 
O'}  beisiowed,  in  and  about  the  business  of  the  said  C  D\  and  for 

the  said  C  D,  and  at  his  special  instance  and  request,  and  also 
in  the  further  sum  of  — L  of  like  lawful  money,  for  divers 
goods,  wares  and  merchandise,  by  the  said  A  B  before  that 
time  sold  and  delivered  to  the  said  C  D,  and  at  bis  like  special 
instance  and  request,  and  also  in  the  further  sum  of  -— /.  of  like 
lawful  money,  for  money  by  the  said  A  B,  before  that  time 
lent  and  advanced  to,  and  paid,  laid  out  and  expended  for  the 
said  C  /},  and  at  his  like  special  instance  and  request,  and  also 
in  the  further  sum  of  -—/.  of  like  lawful  money,  for  other  mo- 
ney by  the  said  C  D  before  that  time  had  and  received  to  and 
for  the  use  of  the  ssdd  A  B,  and  being  so  indebted,  he  the  said 
CZ>,  in  consideration  thereof  afterwards,  to  wit,  on,  &c.  •afore- 
•^  44  said,  at^  &c.  aforesaid,  undertook,  and  then  and  there  faithfully 

promised  the  said  A  B  to  pay  him  the  said  several  sums  of 
money  in  this  count  mentioned,  when  he  the  said  C  D  should 
be  thereunto  afterwards  requested." 


m^K^ 


(j)  ThU  count  is  to  pi«o«de  the  iaA.  d45.  Y«|v.  175.  1  Browi4.  Bnt 

ftccouot  ftated   and  breach,    fa  or-  7\.  3  BL  Rep.  910.  See  toL  1.  tit  De* 

der  to  aToid  expense  it  may  frequent-  eUrations  ;  any  bomber  of  eadaes  of 

iy  be  advisable,  especially  against  a  aetions,   to    which    tlie    indebitatus^ 

prisoner,  tix  adopt  thiseovnt,  vhfoh  eoant  is  appUoable^  may  be  incliided 

is  recommended  in  8  Saand.  122.  a.  in  one  count, 
n.  S.  and  it  oiearly  avstaioable,  see  Oro^ 
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And  whereaa  alaa  the  said  C  D  afierwardS)  to  wit,  on,  &c.  rv.  Pe9prct' 
last  aforesaid^  at,  &c*  aforesaid,  actounted  with  the  said  A  By  of  "i^.  *       *"'• 

/4.  On  an  •<*- 

and  concerning  divers  other  sums  of  money  from  the  said  C  D  couut  suted. 

to  the  said  A  B  before  that  dme  due  and  owing,  and  tlien  in 

srrear  and  unpaid,  and  upon  such  accounting  the  said  C  D  was 

then  and  there  found  to  be  in  arfear  and  indebted  to  the  said  A 

£in  tlie  farther  sum  of  -W.  of  like  lawful  money,  and  being  so 

fbyad  in  «rrear  and  indebted^  &c.    (^Conclusion  as  ante^  5.) 

Nevertheless  the  said  C  D^  not  regarding  his  said  several  '5-  CommoH 
promises  and  undertakings^  but  contriving  and  fraudulently  in- 
tending, crafiily  and  subtly  to  deceive  and  defraud  the  said  A 
Bf  in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of 
money,  or  any,  or  either  of  them,  or  any  part  thereof,  to  the 
said  A  j8,  (although  often  requested  so  to  do,)(/)  or  ^'  although 
he  the  said  C  D  afterwards,  to  wit,  on,  Sec.  aforesaid,  was 
requested  by  the  said  A  B  so  to  do.")(m)  But  the  said  C  Z>  to 
pay  htm  the  same  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse.  To  the  damage  of  the  said 
A  B,  of  -— /.  and  therefore  he  brings  his  suit,  Sec. 

r    John  Doe, 
Pledges  to  prosecute,   <  and 

(^  Richard   Roe. 

•r.    RZLATTJ^PO   TO  THE  CH.9RACTER    1J^   WBWH   THE  ^  45 

PLJil/\^7FF  SUES  OB  THE  BEFEJVB^J^T  IS  SUEJ}. 


FIRST-- PAETNER9. 

Markham  and  Le  Blanc, 

miary  Term^  47  Geo.  III.(n) 

MiddlcBexy   (to  wit.)   A  B   complains   of  C  !>,  being,  &c.  "♦•.  By  %  wr- 
For  that  whereas  the  said  C  Dm  the  life-time  of  one  E  -F,  since  ner,  on  pro-   , 

mises  to  both 
- — — — — — ■  partners.  (0) 

C^')  This  breaeh»  from  the  Unguage  requisitu*.  Com.  Dig.  tit  Pleader,  C. 

of  it,  is  obviously  only  applicable  to  70. 

oounts  OD  promises  to  pay    money.  (m)    Sometimes  this  ipeeial  re. 

Therefore  special  eoants  not  behifi^  quest  is  necessary,  see  Com.  Viig.  tit. 

confined  to  money  demands  in  gene-  Pleader,  C.  69, 70.    1  Saund.  33.  Tk.  tj. 

Tidf  respectively  contain  a  separate  («)  JMie,  t.n.  (a), 

breach.  (o)  As  to  tliis  count,  see  2  Saund. 

CO  This  it  termed  the  llcft  ntepiut  t2l,  12^.    5  Esp.Rep.  31    Vtn.  Abr^ 

tit.  Partners,  D, 

Vol.  II;  [  6  ] 


§ 
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F.  Relating  deceased)  to  wit,  on,  9qc.  at,  &c.  was  indebted  to  the  said  «i  A 
^r^^Jt'^'"''^  and  the  said  E  F,  in  the  sum  of  — /.  of  lawful,  8cc-  for  the 
work  and  labour,  &c.  of  the  said  A  B  and  E  Fj  by  the  said 
A  B  and  E  F  before  that  time  done,  performed  and  bestow- 
ed, for  the  said  C  D^  and  at  his  special  inatance,  &c.  {Any. 
other  debt  J  "  aa  for  goods  9oldy*  Isfc,  is  to  be  described  in  the 
same  tnafiner,)  And  being  so  indebted^  be  the  said  C  Dy  Uk 
consideration  thereof,  afterwards^  and  in  the  life-time  of  the 
said  E  Fy  to  wit,  ouj  8cc.  aforesaid,  at,  Sec.  aforesaid,  under- 
took, 8cc.  (laying  the  promises  to  both,  the  partners  as  antcy  5.) 
Tlie  quantum  meruit  is  as  foUov>8 :  '<  And  whereas  also  after- 
wards, and  in  the  life-time  of  the  sud  E  Fy  dnce  deceased, 
to  wity  on,  &c.  aforesaid,  at,  Sec.  aforesaid,  in  consideration 
that  the  said  A  ^  and  E  Fy  at  the  like  special  instance,  Sec. 
had  before  that  time  donef  Sec.  [^Here  state  the  subject  matter 
qf  the  debt  J  and  the  promise  to  /lave  been  made  to  both  the  fiart" 
ners,']  And  the  said  A  B  avers,  that  he  and  the  said  JE  F'm 
his  life-time,  therefore  reasonably  deserved  to  have.  Sec.  (as 
ante  J  6.)  whereof  the  said  C  D  afterwards,  and  in  the  life-time 

of  the  said  £  Fy  to  wit«  on,  Sec*  aforesaid,  there  had  notice.-^ 

■ 

\^Here  insert  the  account  stated^  with  both  the  fiartnersy  and  the 
promise  to  them;  and  if  the  transaction  be  for  goods  soldy  kS^c, 
*  46  ^^  ^^  ^^e  money  counts^  such  counts  are  to  be  framed  asabove."^ 

77.  Breach.  Nevertheless  the  said  CD  not  regarding,  Sec.  {ut  *antey 
breach  p.  44.)  but  contriving,  Sec.  to  deceive  and  defrai^d  the 
said  A  B  and  E  Fy  in  the  life-time  of  the  said  £  F^  and  the 
said  A  B  since  the  death  of  the  said  E  F  In  this  behalf,  hath 
not  as  yet  paid  the  said  several  sums  of  money,  or  any,  or 
either  of  them,  or  any  part  thereof,  to  the  said  A  B  and  £  Fy 
or  either  of  them,  in  the  life-time  of  the  said  ^  ^,  or  to  the 
said  A  B  since  the  death  of  the  said  E  F;  (although  often  re- 
quested so  to  do ;)  but  he  to  do  this  hath  hitherto  wholly  re- 
fused, and  still  doth  refuse.f  To  the  damage  of  the  said  A 
B  of  -W.  and  therefore  he  brings  his  suit,  Sec.  Pledges, 
Sec. 

N.  B.  If  the  debt  be  considerable,  or  the  deceased  part- 
ner has  been  dead  six  years ;  or  it  may  on  any  other 
account  be  advisable  for  the  plaintiff  to  avail  himself  of 
a  promise  or  acknowlegment  to  him  since  the  death  of 
his  partner,  insert  at  the  above  obelisk,  before  the  con- 
clttsioQ,  the  foUowbg  counts.    See  Z  Mwt^  409. 


4 

COMMON  COUNTS.  4Q 

And  whereas  ftko  the  said  C  D  afterwards,  and  in  the  life-  V.  Itelating 
time  of  the  sMd  £  i^  deceased,  to  wit,  on,  &c.  aforesaid,  at,  J^,*^^*'"*' 
fcc.  aforesaid,  was  indebted  to  the  said  A  B  and   to  the  said  78.   Cnuot« 

on  promiaos 


jE  /;  in  the  further  sum  of  — I.  of  like  lawful  roonef,  for  |o  {he  sur- 
the  work  and  labour,  care  and  diligence,  of  the  said  A  B  and  ]ri"fo^tr» 
the  said  £  F.  by  them  before  that  lime  done,  performed  and  debts  due  be 

fore    the 

bestowed,  for  the  said  C  />,  and  at  his  special,  &c.  and  also  in  death. 


tlie  farther  sum  of  — ^.  of  like  lawful  money,   for  divers 

{Bods,  wares  and  merchandise,  by  the  said  A  B  and  the  said 
E  Fy  DOW  ideceased^  before  that  time  sold  and  delivered  to  the 
ttid  C2>9  and  at  his  like  special,  &c.  and  also  in  the  further 
sum  of  — /.  of  like  lawful  money,  for  money  by  the  said 
A  B  and  the  said  E  F,  before  that  time  lent  and  advanced  to, 
and  paid,  laid  out,  and  expended,  for  the  said  C  />,  and  at  his 
fike  special  instance  and  request,  and  also  in  the  fuither  sum 
of  — -/.  of  Vke  lawfiil  money,  for  other  money  by  the  said 
C  D,  before  that  time  had  and  received',  to  and  for  the  use  of 
the  said  A  B  and  the  said  £  F.  Ami  the  said  C  D  being  so 
indebted,  and  the  said  several  sums  of  money  in  thu  count 
mentioned,  being  and  remaining  wholly  due,  *unpaid,  and  ^  4^ 

uosatisfied,  be  the  said  C  i>  in  consideration  thereof  after- 
wards, and  after  the  death  of  the  said  £  Fy  to  wit,  on,  ficc.  at, 
&c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  A  Bto  pay  him  the  said  several  sums  of  money  in  this 
count  mentioned,  when  he  the  said  C  D  should  be  thereunto 
afterwards  requested.  [Add  the  account  titated  with  the  plaintiff 
tif  momts  due  to  Mm  onfyf  and  in  the  breach  refer  only  to  the 
counts  in  which  the  ftronfUMca  are  stated  to  have  been  made  to  the 
piatwdff  alonCi  and  eoticlude  at  tMtia^]  to  the  damage  qf  A  B 
oniy. 

J¥\  B,  If  the  plaintiff  declare  in  other  eountsj  as  he  may^  79.   CoantK 
($  T.B.  493.      \  Esp.  Rep.  47.     2  T.  R.  476.     «  T.  R.  682.)  forwwk!&o. 
for  money  due  to  him,  after  the  death  ^f  his  partner^  and  o«  «  <:on*  ^g^^^^^^^"^ 
tract  merely  vfith  himself  insert  those  counts  after  tke  conclusion 
to  the  othersj  at  the  obelisk^  or  if  the  last  set  of  counts  be  also 
insert edy  introduce  the  following  counts  immediately  before  the 
last  account  stated. 

And  whereas  also  the  said  C  Dj  after  the  death  of  the  said 
^  Fy  to  Wit,  on,  &^c.  at,  fee.  was  indebted  to  the  SAid  yi  B^ 


v' 
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r.   Helming    Sec.     [Proceed  in   the  usual  form  at  the  Buit  of  one  plairitiflT 
1^' 't/c!"'^"*^'  only,  making-  the  conclusion  to  these  counts  only,  and  not  no*- 


80.  ^s^atntt  Middles x^  (to  wit.)  A  B  complains  of  C  /?,  being,  8cc- 
pnrtiler 'for  ^^*'  ^*^  whereas  tlie  said  C  Z)  and  one^£  Z',  In  his  life-time, 
S^m****^*      now  deceased,  and  whom  the  siud  CD  hsth  sun^ited,  on,  &c. 

at,  8cc.  were  indebted  to  the  said  ji  JBy  8tc.  for  the  work  and 
labour,  &c.  of  the  said  A  By  by  the  said  Ji  B  before  that  time 
done,  &c.  foi'  the  said  C  D  and  JS  F^  at  their  special  instance, 
&c.  and  being  so  indebted,  they  the  said  C  D  and  E  F^  in  con- 
sideration thereof)  afted'wsrcb,  and  in  the  life-time  of  the  said 
^  4g  E  Fy  '*to  wit,  on,  Sec.  aforesaid,  at,  kc.  aforesaid,  undertook, 

S;c»  (^Quantum  memit  an  foll&wB :)  And  whei^as  also  after- 
wai*ds,  and  in  the  life-time  of  the  said  E  F^  to  witi  on,  &c. 
aforesaid,  at,  &c.  aforesaid,  in  consideration  that  the  said  A  19, 
at  the  like  si>ecial  instance  and  request  of  the  said  C  D  and 
E  Fy  had  before  that  time  done,  Sec.  for  the  said  C  JD  and  £  F^ 
they  the  said  C  D  and  E  F  undertook,  &c.  and  the  said  A  B 
avers,  that  he  therefore  reasonably  deserved  to  have  of  the 
•  said  C  D  and  E  jP,  the  further  sum,  &c.  whereof  the  said 
C  D  and  E  F^  afterwards,  and  in  the  life-time  of  the  said  E  F, 

81.  Bi-cach.    on,  &c.  aforesaid,  there  had  notice.     Nevertheless  the  said 

C  D  and  E  Fy  in  the  life-time  of  the  said  E  F  and  the  said 
C  Dy  since  the  death  of  the  said  M  Fy  not  regarding  their  said 
several  promises,  8cc.  but  contriving,  &c.  have  not,  nor  hath 
^  either  of  them  as  yet  paid,  &c.  (although  often  requested  so  to 
do.  But  to  pay  the  same  or  any  part  thereof,  to  the  said  A  B, 
the  said.  C  D  and  ii  i''  in  the  life-time  of  the  said  E  Fy  wholly 
refused,  and  the  said  C  D  hath  ever  since  the  death  of  the  said 
F.  Fy  hitlierto  wholly  refused  and  still  refuses  so  to  do.  [Bee 
the  ./V.  B,  at  the  obeiiaky  antey  page  46.  It  may  he  advhable  here 
to  insert  the  fallotuing  counts  on  promises  by  the  surviving  part- 
nevy  which  may  be  joined  ;(^)']  to  the  damage,  &c. 


(p)    Aft  to  tlicae  counts,     Comb.        (y)    5  T.  R.  493.      1  F.«p.  Rep.4r. 
.^83.    Vin.  Aim  tit.  Partaers,  D.    2    «T.  U.4r6.    6T.K.  582. 
T.  U.  478.    e  T.  R.  363. 
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« 

And  wliereBs,  &ho,  the  said  C  D  and  £  /"afterwards,  and  in  V.  nelatinf 

the  life-time  of  the  said  E  Fj  now  deceased,  to  ¥^ it « on.  8cc.  afore-  ^J^  ^^.^^^  ^' 

saad,  at.  See.  aforesaid,  were  indebted  to  the  said  ^  ^  in  the  further  82-    Counts 

fiom  of  — ^.  of  like  lawful  money,  for  the  work  and  labour,  care  bv  defciidaikt 


aBd diligence  of  the  said  A  B  hy  him  the  said  A  B  before  that  J^ah  o?hii 
time  done,  performed  and  bestowed,  in  and  about  the  business  partner. 
oC  Ott  said  C O  and  J?/",  and  for  the  said  C  />  and  £  /*,  and 
at  their  special  instance  and  request,  also  in  the  further  sum 
of  -^  of  like-  lawful  money,  for  divers  goods,   wafes  '^and  ^  ^g 

'  wrthandise  by  the.  ssdd  A  B  belbre  that  dme  sold  and  deJivei^ 
erfto  the  said  C  D  and  £  F^9i  their  like  special  instance  and  re<- 
qoest;  and  also  in  the  forther  sum  of  -^-l.  of  like  lawful  mo* 
aey,  for  money  by  the  said  A  B  before  that  time  lent  and  advan- 
ced to,  and  paid,  laid  out  and  expended,  for  the  said  C  D  and  E 
Pi  and  at  their  like  special  instance  and  request ;  and  also  in  the 
&fther  sum  of  -— /.  of  like  lawful  money,  for  other  money  by 
die  said  C  D  and  E  jP,  before  that  time  had  and  received  to  and 
Ibr  the  use  .of  the  said  A  B^  and  being  so  indebted,  and  the  said 
several  sums  of  money  in  this  count  mentioned,  being  and  re« 
mainkig  wholly  due  and  owing,  unpaid  and  unsatisfied,  he  the 
said  C  O,  in  consideration  thereof  afterwards,  and  after  the  death 
of  the  sud  E  F^xxa  wit,  on,  8cc.  at,  &c.  aforesaid, undertook,*  and 
then  and  there  faithfully  pmnised  the  said  ^  wfi  to  pay  him  the 
sadd  stun  of  nKNiey  in  this  cotmt  mentioned  when  he  the  said 
C  D  should  be  tfaereimto  afterwards  requested.(r) 


SBCOirDLY«*RUSBAlfD  AMD   WIFE. 

■  'i..  ,  Cto  wit.)  A B^  and  C his  wife,  complain  ofD  JS, be«  si.  By  bar^u 
ing,  8cc.  For  that  whereas  the  said  D  jE,  whilst  the  said-  C  was  t°orii*^&c.  or 
wle  and  unmarried,  to  wit,  on,  Uc.  at,  &c.  was  indebted  to  the  ?J*^*  aold  by 

tiie  feme   ih*- 

said  Cin  the  sum  of—/,  of  lawful,  he.  for  the  work  and  labour  foruiuftrriagc. 
of  tbe  said  C^  by  her  the  said  C  before  that  time  done,  &c.  for  ^'^ 


(r)  If  there  be  any  demand  for  count  stated  and  breach  applicable 

goods,  Ice.  told  to  the  defendant  since  only  to  the  counts  founded  oo  the  de- 

tbe  death  of  hia  partner,  here  insert  fcndant's  promise  aJone. 
eonnts  accordingly,  not  noticin|;  the        (tf)   Whenever  the  wife  joins,  her 

deaei^y  and  cooclude  with  the  ao-  interest  must  appear,  13  Bl.  Kep.  1936. 


f 
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r.  Relating  the  said  Z>  E^  and  at  his  speckl  ioataiice,  Soc.  (or  ^  for  divers 

trfUc^'"'^  goods,  wares  and  merchandise,  by  the  said  C  before  that 
time  sold  and  delivered  to  the  said  D  ^,"  &c.)  and  beings 
so  indebted,  he  the  siud  D  Ey  in  consideration  thereof  after- 
wards, and  whilst  the  said  C  was  9oU  and  unmarried,  to  wit,  oOf 

*  SO  .  &c.  aforesaid,  *at,  &c.  aforesaid,  undertook,  &c.  the  said  C  u> 
pay  her  the  said  sum  of  money,  when  he  the  said  D  £  should  be 
thereunto  afterwards  requested.  The  quantum  meruit  thereon 
is  09 follows:  And  whereas  also  afterwards,  and  whilst  the 
^d  C  was  aole  and  unmarried,. to  wit,  on,  Sicc.  aforesaid,  at,  Sec. 
aforesaid,  in  consideration  that  the  said  C»  at  the  like  special 
instance,  &c.  had  before  that  time  done,  &c.  he  the.  said  D  £ 
undertook,  &c.  the  said  C  to  pay  her  so  much  money  as  she» 
&c.  And  the  said  A  B^  and  C  his  wife,  avers  that  the  said  Q 
whilst  she  was  sole  and  unmarriett,  therefore  reasonably  de« 
served  to  have,  &c*  whereof  &c.    \yidd  the  money  counts    and 

IftKaeh.  ^he  account  atated^'-'With  the  feme  before  marritige.'\     Yet  the 

said  D  E  pot  regarding,  Sec.  but  contriving^  &c.  to  deceive  and 
defraud  the  said  C  whilst  she  was  sole  and  unmamed,  sad  tiie 
said  A  By  and  C  his  wife,  since  their  intermaniage,  in  thift 
behalf,  hath  not  as  yet  paid  the  said  suAs  of  money,  or  any 
part  thereof,  to  the  said  C,  whilst  she  was  «o^  and  unmarrie<i^ 
or  to  the  said  A  By  and  C  his  wife,(^)  or  either  of  them,  since 
their  intermarriage,  (although  often  requested  so  to  do.)  But 
he  to  do  this  hath  hitherto  wholly  reftised  and  still  4»th  refuse 
to  pay  the  same,  or  any  part  thereof  to  the  said  A  By  and  C  his 
wife.  [//  may  be  advisable  in  some  cases  here  to  add  counts  on 
promises  since  the  marriage,']  To  the  damage  of  the  said  A 
By  and  C  his  wife^  of  -W.  and  therefore  they  bring  their  suit^ 
&c. 

Pledges,  &c. 

h!^Tm^^^        — ' — »  ^^^  ^^^')  "^  ^  compiMns  of  C  A  and  £  his  wife,  be- 
Ibmc  for  work  ing.  Sec.     For  that  whereas  the  ssdd  By  whilst  slie  was  sole  and 

done  for  feme  ..  .  ^  .  .!.,«<.. 

before    mar-  unmarned,  to  wit,  on,  &c.  at,  occ.  was  mdebted,  &c.  for  the  work 

riagv. 


'-«»• 


0)  As  to  the  language  of  the  brea<^.    Vent.  119.    9  Ri«U.  C.  P*  2^3. 
-<3  Wilfl.  208.    1  Ld.  Raym.  2Sii    > 
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ad  labour,  &€.  befero  that  time  done,  8cc.  for  the  add  £,  and  at  r  RelaUng 
her  special  instance,  &c.  and  being  «o  indebted,  she  the  said  -fi,  %r%l^^^^^ 
in  coDsideratioD  thereof  afterwards,  and  whilst  she  the  said  E 
ins  99lt  and  'Qntnarried,  to  wit,  on>  &c.  aforesaid,  at.  Sec.  afore-  ^51 

aid,  undertook,  Sec.     T^  quantum  mtrvit  thereon  is  as/bl' 
Zd««  r  And  whereas  dso  afterwards,  and  whilst  the  said  £  was 
ao(e  and  mmarried,  to  wit,.  &c.  aforesaid,  at,  &c.  aforesaid,  in 
coniiden&on  that  the  said  A  B^  at  the  like  special  instance,  8cc. 
hadbeibre  that  time  done,  &c.  for  the  said  JS.',  she  the  said  E  un- 
iasosky  Sec.  and  the  said  A  B  avers,  that  he  therefore  reasonably 
dberred  to  have  of  the  said  E  whilst  she  was  sole  and  unmar- 
Jied,  the  ftirther  sum,  &c.  whereof  the  said  E  afterwards,  and 
Vbiist  she  was  %ole  aad  unmarried,  to  wit,  on.  Sec.  there  had  no- 
tice: [add  the  monies  and  uccouM  ttated  hy  the  feme  before  mar' 
riage :]  Yet  the  said  J?,  whilst  she  was  sole  and  unmarried,  and  BreaeB. 
the  said  C  D^  zadrE^  since  their  intermarriage,  not  regarding 
the  said  several  promises  and  undertakings  of  the  said  E^  but 
coaoiving,  Sec.  have  not  nor  hath  either  of  tliem  as  yet  paid, 
Ice.  {although  often  requested  so  to  do)  but  to  pay  the  same  or 
any  part  thereof  to  the  said  A  By  the  said  jS,  whilst  she  was 
sole  atid  unmarried,  whUly  refused,  and  the   said  C  Z7,  and 
£  biS'  wife,  have  ever  unce  their  intermarriage,  hitherto  wholly 
refesed^  and  still  refase  so  to  do.     [It  may  be  advisable  in  some 
eoMts  here  to  add  counts  on  firondses  Mnce  the  marriage. "[   To  the 
damage  of  t^  said  A  By  Sec. 


TH1RDLT-— ASSIGNEES. 


-■  ■  >  (to  wit.)^  A  and  J9,  assignees  of  the  estate  and  ef-  85.  By  tlie 
fccts  of  C  Z>,  a  bankrupt,  according  to  the  force,  form  and  ef-  brnkrup^^'for 
feet  of  the  several  statutes  concerning  bankrupts,  complain  of  l^*"^,^^ 


cy.(tO 


(»)  This  form  of  deelariogwitliout  moved^  the  last  aaiignee  may  sue  as 

•ettittg  ont  the  petitioning  ereditor'fl  assignee  generally,    vithoat  naming 

debt,  oommission,  ke.  is  settled  to  be  the  Ibrmer  assignee,  5  Geo.  11.  e.  SO. 

good,  Lutw.  ^4  977.  and  t  B.  k  P.  s.    St.    When  assignees   should  de- 

448.    8  Lord  Rarm.  -1548.    Carth.  olare  without  naming  themselTcs  as* 

^.    Wlim  an  assigaee  has  been  re-  signers,  see  Cowp.  5G9- 
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V.  RelaUnq' 
to  tlie  charac- 
ter, ^c, 

*  52 


Breach. 


£  P  being,  &c.  For  that  whereoB  ilie  sud  E  F^  on,  &c.  at,  Ice.  Was 
indebted  to  the  said  C  Dr^  before  *he  became  benkrupt,  in  the 
sum  of  *-/.  of  lawfal,  &c.  for  the  work  «id  labour,  fcc.  of  the 
said  C  A  by  the  said  C  i>  before  that  time  dope,  &c.  for  the 
said  R  Fj  and  at  his  special  instance,  &c.  and  being  so  indebtedy 
be  the  said  j£  ^,  in  consideration  thereof  afterwards,  and  before 
the  said  C  D  became  bankrupt^  to  wit,  on,  8cc.  aforesaid,  at,  &c. 
aforesaid,  undertook,  kc.  Tht  quantum  meruii  h  aajbiiows  : 
And  whereas  also,  afterwards,  and  before  the  said  CD  heaxme 
bankrupt,  to  wit,  on,  &c.  aforesaid,  at,  &c  aforesaid,  in  consider- 
ation that  the  said  C  />,  at  the  like  special  instance,  8cc.  had  be- 
fore that  time  done,  8cc.  and  the  said  ^  and  B^  assignees  as 
aforesaid  aver,  that  the  said  C  Z>,  before  he  became  bankrupt^ 
therefore  reasonably  deserved  to  have,  See.  whereof,  &c.  Yet 
the  said  £  Fj  not  regardbg,  8cc.  but  contriving,  Sec.  to  deceive 
and  defraud  the  aidd  C  jO,  before  he  became  bankrupt,  and  the 
said  ji  an^  j8,  as  assignees  as  aforesaid,  since  the  said  C  D  be- 
came bankrupt,  in  this  behalf,  hath  not  as  yet  paid  the  said  se- 
veral sums  of  iponey,  or  any,  or  either  of  them,  or  any  part 
thereof,  to  the  said  CD,  before  he  became  bankrupt,  or  to^e 
said  ji  and  B',  assignees  as  aforesaid,  or  either  of  them,  since  the 
said  C  D  became  bankrupt,  (although  often  requested  so  to  do.) 
But  he  to  do  this  hath  hitherto  wholly  refused,  and  still  revises 
to  pay  the  same,  or  any  part  thereof  to  the  said  ^  and  B^  as  as- 
signees tis  aforeaaid.f  To  the  damage  of  the  said../f  and  B  aa 
assignees  aforesaid,  of  -— /.  and  therefore  they  bring  their  suit^ 
kc. 

'  Pledges,  8cc. 

At  to  t/ie  joinder  of  different  counts  in  an  action  by  assigneetysee 
3  T.  £,  433.  779.     IVhen  there  has  been  any  /iromiae  or  oc-. 
kno^ledgment  to  tfie  aaaigneee,  or  cause  ^  action  accruing  after 
the  act  of  bankruptcy y  it  may  be  expedient  at  the  o&eUsk  to  add 
the  following  counts  : 


96.  The  like  And  whercas  also,  the  said  C  D  before  the  said  £  F  be- 
tb  the  as!  came  bankrupt,  to  wit,  on.  Sec.  at.  Sec.  was  indebted  to  the  said 
tfi^SnkA^pt-  -fi^in  the  further  sum  of  -^.  of  like  lawfol  'money  for  the 
^7'  work  and  labour,  care  and  diligence,  of  the  said  £  Fj  by  him 

^"^  the  said  £  Fy  before  that  time  done,  performed  and  bestowed, 

in  and  about  the  business  of  the  said  CDj  and  for  the  said  C  D, 
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«nd  »t  Im  ap«cial.  instance  and  vequest,  md  also  in  the  fiutlitr  k  k^iatin^ 
mm  of  -W.  9f  like  lawliU  xnoDeyy  for  divcn  .goods,  warrs  and  ^5 ^   ^^^* 
Bttegchapdiiiei  by  tbe  wA  Ji  J*\  befa^  that  time  sold  and  dc- 
fivered  to  tbe  said  C  i^,  iukI  at  ius  like  apecial  iuaiimce  and  * 

ieqtteat«  ai|d  alao  in  the  turtbef  aiun  of  — /•  of  like  lawful  mo* 
fiey>  for  money  by  tiie  said  Ji  I*  beftwe  tbailent  and  advanced  tO) 
and  p^,  laid  out  and  e34>ended  for  the  aaid  C  i>,  and  at  his 
like  special  instaace  and.  requeat^  an4.  «d|p^  in  the  farther  aum 
of  — ^.  of  like  lawful  mooeyt  for  other  moaeyt  by  the  aaid  C  2>, 
bdbre  tjiiat  tin^  had  and  received,  to  anfl  for  the  use.  of  the  y 

sid  £  F^  and  being  so  indpbtedt  and  the  said  several  suoaa  of  \ 

Auney  in  this  count  mentioned,  being  and  remaiuing  wholly  '^ 

doe  and  unpaid,  he  the  said  C  Z^,  in  consideration  thefeof 
afterwardsi  and  after  the  said  £  /'  became  bankrupt,  to  wit,  on, 
fcc  at,  Sec.  aibrefaid)  undertook  and  then  and  there  faithfully 
ptonxised  the  said  A  and  £  as  assignees  as  aforesaid,  to  pay 
them  the  said  several  sums  of  money  in  this  count  mentioned, 
nrhen  he  the  sidd  C  D  should  be  thereunto  afterwards  request- 
e^Ctv)  And  whereas  also  the  said  C  Dy  afterwards^  to  wit,  on,  Acooimt  itt- 
fcc  last  aforesaid,  at,  &c.  aforesaid,  accounted  with  the  said  A 
and  B  as  asagnees  as  aforesaid,  of  and  concermng  divers  other 
sismsof  money  from  the  said  C  D  to  the  said  A  B9&  assignee, 
i^a  aforesaid,  befpre  that  time  due  and  owing  and  then  in  aiTear 
and  unpaid,  and  upon  tliat  accounting  the  said  C  D  was 
then  and  there  £>und  to  be  in  arrear,  ai>d  indebted  to  the  said 
wfand  B  as  assignees  as  aforesaid,  in  the  further  sum  of  — ^  of 
like  lawful  money,  and  being  so  found  in  arrear  and  indebted, 
and  the  said  last*mentioned  *sum  of  n\oney  being  and  remain-  ^   ^a^ 

ing  wholly  unpaid  and  unsatisfied,  he  the  said  C  D^  in  consi- 
deration thereof  after wards^  to  wit,  on,  &c.  last  aforesaid,  at, 
Itc.  afore^adt  undertook,  and  then  and  there  faithfully  promised 
the  said  t^and  B  as  assignees  as  aforesaid,  to  pay,  them  the  said 
sum  of  money  last  mentioned,  whenever  afterwards  he  the 
said  C  D  should  be  thereunto  requested.  Yet  the  said  C  D  Bretsh. 
not  regarding   his  said  several  three(jr)  last-mentioned   pro- 

(«>  If  the  Msigtiees  have  in  that  ceived  to  tlicir  use  as  assig;nce%  at  to 

fllMractertold^oodstothc«lef«ndRnt,  the  pivpriely  of  which  uouotswe^ 

or  he  hut  nitcc  tlic  bankruptey   re-  Show.  '230.     6  East,  405. 

ccJ*^ed  money  for  ill eir  us«,  here  add  (a:)  Accottling  to   the  number  of 

eeu n Up  for  goods  9old  by  them   as  as-  counts  in   wYiich    the  proniises  are 

or  for  taooey  had  and  re-  laid  to  tlie  aMtignaecs. 

Vol.  II.  [  r  3 
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r.  Reituingr  ttSstt  and  undertakingft^  but  conttiviiig  and  fraudulenUy  intend- 
ttr^  Jc.  '^"^'  ^^^  cnrftily  and  subtly  to  deceive  and  defraud  the  said  *^  and  J3  ks 
assignees  as  aforesaid  in  this  respect,  hath  not  jret  paid  the  said 
several  sums  of  money  in  tlie  last  three  counts  meniioned,  or 
^her  of  them,  or  any  part  thereof,  to  the  said  ^  and  By  as* 
cflgnees  as  aforesaid  (although  often  requested  so  to  do.)  But 
the  said  C  D  to  pay  the  same  or  any  part  thereof  hath  tithertd 
altogether  refused  and  sdH  doth  refuse.  To  the  damage  of  the 
said  A  and  B  as  assignees  as  aforesaid,  of  — ^.  and  therefore 
they  bring  their  suit,  &c. 

I'ledges,  &c* 

87.  Qj  a  rar-  If  the  plaintiff  be  a  mromng  assignee,  call  him  so  through^ 
iS^ec.  **"  o^^  ^'^^  conclude  as  follows :  **  Yet  the  said  E  F  not  regarding, 
l^c.  but  contriving,  ftcc. .  to  deceive  and  defraud  the  said  C  D 
before  he  became  bankrupt,  and  the  sflid  A  and  one  B  in  his 
life-time,  now  deceased^  and  whom  the  sud  A  hath  survived, 
(which  said  A  and  B  in  the  life*time  of  the  said  B  were  as- 
signees of  the  estate  and  effects  of  the  ssud  C  D  according  to 
the  force,  form  and  effect  of  the  several  statutes  concerning" 
bankrupts,)  af^er  the  said  Ci>  became  bankrupt,  and  the  said  A 
«s  surviving  asdgnee  as  aforesud,  sinoe  the  death  of  the  sud  B 
hath  not  as  yet  paid  to  them,  or  any  or  either  of  them,  tlie 
said  several  sums  of  money,  See.  (as  in  the  precedent  85.  page 
52.) 

8S.   Bf  one  A  B  and  C  D  (which  said  C  jD  is  assignee  of  the  estate  and 

The  alJignTO  effects  of  jE  -P,  a  bankrupt,'according  to  the  force,  *form  and 

bcin"**'bank-  *^*^*  ^^  ^®  Several  statutes  concerning  bankiupts)  complain 

rupt,  for  work  of  G  /f  being,  fee.     For  that  whereas  the  said  G  /Ton,  Sec.  att 

fore  the  bank-  &c.  was  indebted  to  the   said   A  B  and  E  Fy  before  the  said 


ruptcjXv)  E  i?"  became  bankrupt,  in  the  sum  of  — /.  of  lawful,  &c.  for  the 
work  and  labour,  &cc.  by  the  said  A  B  and  E  Fy  before  that 
time  done.  Sec.  and  being  so  indebted,  he  the  said  G  H^  in  con- 
sideration thereof  afterwards,  and  before  the  said  £  F  became 
bankrupt,  to   wit,  on.  See.  aforesaid,  at,  See.   undertook,    Scc» 

tti'ench.  [foying  the/iromisea  to  both  the  /lartner^.j     Yet  the  said  G  M 


1 


Of)  See  le  »Iod.  447. 
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tOCBTHLT*— iEXBCVTOftft. 


,  (to  wit.)   A  By  executor  of  the  last  will  and  teata-  so.  By  an  cxp. 

laent   ot  E  F  deceased,  complaiiis  of  C  D  being,  &c.    For  t"orkor|S^8 
that  whereas  the  said  C  D  on,  kc.  at,  fcc.  was  indebted  to  the  "^^^  ^^^  .**" 

promises  to 

said  £  ^  in  his  life-time,  in  the  sum  of  -W.  of  lawful.  Sec.  for  ^^  icstator. 


the  work  and  labour  of  the  said  E  F^  by  the  said  K  F  bei(N« 
that  time  done,  &c.  and  beings  so  indebted,  fcc.  {laying  thefiro^ 
mitte  to  the  said  E  F  in  hia  Hfvtime,)  7ke  gttantum  menntia  aa 
fjUoKDs  :  <'  and  whereas  also  afterwards,  and  in  the  life -time  of 
the  said  E  /*,  to  wii,  on,  &c.  aforesaid,  at,  &c,  aforesaid,  in  'con-  **  SO 

sideration  that  the  said  E  F  had  before  that  time  done,  Scc. 
And  the  said  A  B^  executor  as  aforesaid,  avers,  that  the  said 
£  /*  in  his  life-time,  therefore  reasonably  deserved  to  havC)  &c. 
whereof,  &c.  Yet  the  said  C  D  not  regarding^,  &c.  but  con-  Breach 
triTing,  &c.  to  deceive  and  defraud  the  said  E  P  \n  his  life- 
time ;  and  the  said  A  B  as  executor  as  aforesaid,  since  the 
death  of  the  said  ^  Z'*  in  this  behalf,  hath  not  as  yet  paid  the 
said  several  sums  of  money,  or  any,  or  either  of  them,  or  any 
part  thereof,  to  the  said  E  Fin  his  life-time,  or  to  the  said  A  B, 
executor  as  aforesaid,  since '  the  death  of  the  said  E  F  ;  (al- 
tho\igh  often  requested  so  to  do ;)  but  he  to  do  this  hath  hither- 
to wholly  refused,  and  sull  refuses  to  pay  the  same,  or  any  part  • 
thereof,  to  the  said  A  B,  executor  as  aforesaid.f  To  the  da- 
mage of  the  said  A  B,  as  executor  as  aforesaid^  of  — /.  and  there- 


-7 

4 

I 


Wit  regarding,  fcc.  but  contriving!  fcc.  to  deceive  and  defraud  V-  Beiatin^  \ 

^  °  "^  to  the  charac-  i 

the  said  A  B  and  E  Fy  bdRyre  the  said  E  F  becaaae  bwimipl,  ter,  ^c, 
and  the  said  A  B  and  C  D  (which  said  C  D  isaBsignee  aaafore- 
said)  irf^r  the  add  E  F  became  a  bankrupt  in  thia  behalf,  hath 
not  as  yet  paid  to  them,   or  any,  or   either  of  them,  the  { 

said  aevcral  sums  of  money,  or  any,  or  either  of  them,  or  any  1 

pan  hereof  (although  often  requested  so  to  do.)  But  he  to 
dotMs  hath  hitherto  wholly  refused  and  still  refeaea  topay  the 
sBBeor  any  part  thereof  to  the  said  A  B  and  C  i>,  (which  said 
CD  is  assignee  as  aforesaid.)  To  the  damage  of  the  said  A  B 
vA  to  the  said  C  />  as  assignee  as  aforesaid  of  ~W.  and  there- 
fere  they  bring  their  suit,  fcc. 
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V.  Kelat'ng  fore  be  bring:s  his  suit)  &c. "  And  die  said  J  B  brings  into  court 
^r^/c^^'"^'  here, tlic  letters testamentftrjrof  the 'sdd  E F deceailcd,  where- 
Proit:rt.(x)  ^y  \^  f^^y  appears  lo  the  said  coun  here^  that  the  snid  A  fi  is 
^  executor  of  the  lust  will  and  testament  of  the  said  E  F  dc** 

ceased)  and  bath  the  oxecutioo  thereof)  &e. 

Pledges,-  &c, 

19a  Coantt  And  wiiereat  also*  the  sairt  C  D  afterwards,  and  in  the  itfe-tiitie' 
to  the  j!iilrn.  of  the  satd  jk^\^deceaaed,to  witi  on*  &g.  afot*esaid^  atf  4cc.  aibresaidi 
tor.fa)  *'''^*'"'  ^^  indebteil  lo  the  saad  i£  F  vx  theforther  sum  of  .-^.  of  like  law- 
ful tnonejr,  for'tbe  work  and  labour,  care  and  tBli^enco,  of  the  said 
E  Fy  by  him  the  said  £  F  before  that  time  done,  performed 
and  bestowed,  ^in  and  about  the  business  of  the  said  C  Z),  and 
for  the  said  C  i>,  and  at  his  special  instance  add  request,  and 
also  in  the  further  sum  of  — ^.  of  like  lawful  money,  for  di<* 
vers  goods,  wares  and  merchandise,  by  the  said  E  F,  before 
that  time  sold  and  delirered  to  the  said  C/),  and  at  his  like 
special  instance  and  request ;  and  also  in  the  further  sum  of 
-^.  of  like  lawful  -money,- for  money  by  the  said  EF^  be» 
fore  that  time  lent  and  advanced  to,  and  paid,  laid  out,  and 
expended  for  the  said  Ci>,  and  at  his  like  special  instance  snd 
request ;  Hnd  also  in  the  forther  sum  of  — -^.  of  like  lawful 
money,  for  other  money  by  the  said  C  D,  before  that  time  had* 
and  receiTed,  to,  and  ibr  the  use  of  the  said  E  F,  And- the 
said  C  D  beings  so  indebted,  and  the  said  several  sums  of  mo- 
ney being  and  remaining  wholly  due  and  owing,  unpaid  and  un- 
satisfied, he  the  said  C  D,  in  consideration  thereof,  afterwards, 
and  after  the  death  of  the  said  E  F,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  undertook,  and  then  and  there*  fiiith fully  promised 
the  said  ji  a8,  as  executor  as  aforesaid,  to  pay  him  the  said 


(z)  If  the  profert  be  omittc<l  in        («)  These  count*  arc  to  he  insert^ 

a  (!ec]  Aral  ion  CTcn  in  scire  facias,  llic  cd  at  the  obelisk  in   the  last   prccc- 

tl<firular>t  raay  demur  specially,  »ce  «lcnt  ;  they  ai-c  proper  whenever  on 

4an(15Ann.  e.  16.  s.  t.    2  Suond.  9.  account  of  the  statute  of  limitations, 

1.  1-*.  Com.  IH^;.  PL'uiier«  O.  3.  ir.  2  kc.  it  mny    be  expedieut  to.rcly  oiu 

)}.  I.    The  j)li.*d}5es   are  aOdcU  after  any      proitiisc    or     acknowlcilgment. 

Oie  prrifert»  aod  if  as  somclimes  hap-  bince  the  death  of  the  teKtator.     See 

pi-nK  ill  the  coinraoo  picas,  a  pi^ofert  3  li^tuit,  4<.)<).     Willed,  S9.     In  a^p- 

fA'  a  <lccd  he  Btftted  at  tJic  end  of  a  port  of  these   counts,   the    })laintifi' 

dec!  u'aiiii'i    the  profcrt  of  the  letters  ^tould,  on  the  trial,  produce  ttie  pr»- 

tj  stamoutary  foUovs  it.  bate.    2  Saund.  47.  k. 
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ssiii  of  reobey  in  this  count  menllonedf  when  he  the  eaid  C  D  %\  Relating 
should  be  thereunto  afterwaids  reque&ted.(6^)    And  \f\ms^9A  {^Z*^^^"*^' 
sIbo  the  said  C  D  afterwards,  to  wit»  on,  &c»  last  afiureaud,  at,  Aecount  stu- 
kc.  afefeaaidy  acacouotc^  with   the  said  A  B  at^t)  executor  ^  * 
aSmsaidy  of  and  concerning  divers  other  sums  of  money  from 
1  the  said  C  D  to  tlie  said  A  B^  ae  executor  as  aforesuid,  before 

than  time  due  and  owingf,  and  then  in  arrear  and  unpaid.-^ 
Affi  apon   that   accounting  the   said  C  D  was    then    and 
dwa  ibuad  to  be  in  arrear  and  indebted  to  the  aaki  wf  B  as 
encator  as  aforesaid,    in  the  further  sum  of  — /.  of  like 
i^tfel  maney,  and  b^g  so  found  in  arrear  and  indebted,  he 
the  said  C  /)  in  consideration  thereof,  afterwaids,  to  wit,  oOt 
kc  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and  ^thenand  ^  jig 

tbeno  fiitltfaUy  promised  the  said  A  B  2a  executor  as  afore* 
nid,  to  pay  him  the  stiid  sum  of  money  last*memioned,  when* 
ever  afterwards  he  the  said  C  D  should  be  thereunu)  request^ 
ed.  Yet  the  said  C  D  not  regarding  his  said  several  three(d)  Breach. 
last-mentioned  promises  and  undertakings  so  by  him  in  manner 
and  form  aforesaid,  made,  but  contriving  and  fraudulently  intend- 
ing craftily  and  subtly  to  deceive  and  defraud  the  said  ^  ^,  aa 
executor  as  aforesaid,  in  this  respect  hath  not  yet  paid  the 
several  sums  of  money,  in  the  said  three  last-mentioned  counts 
flipecified,  or  any,  or  either  of  them,  or  any  part  thereof,  to  the 
said  A  B^  executor  as  aforesaid,  (although  often  requested  so  ^ 

to  do.)  But  the  said  C  D  u>  pay  the  same,  or  any  part  there- 
of,  bath  hitherto  altogether  refused,  and  still  doth  refuse.  To 
the  damage,  Sec.  (as  anrr,  page  56.  adding  profert.) 

i 

(]hi  an  action  at  the  suit  of  a  surviving  executor^  describe  91.  By  .1  8«ij> 
him  accordingly  in  the  beginning  and  conclude  as  follows  i^  ]^^! 
Yet  the  said  C  D  not  regarding,  &c.  but  contriving,  &c.  to  de- 
ceive and  defraud  the  said  E  Fixilii^  life-time,  and  the  said 


•> 


tiving  cxecii- 


(d)  If  the  plaintifr  in  the  oharac-  money  had  and  received,  lo  the  plain- 

ter  of  exeeutor  has  sold  goods  to  the  tHf 's  ase,  09  exeeotor. 

4lefeiidant,  or  paid  money  for  him,  (c)  As   to  this  ivord,   see  5  East, 

here  add  eounts  for  goods  sold,  kc.  15U. 

by  the  plaintiff  a%  execator.    6  East,  (rf)  This  ddpen<!s  on  the  numher 

40S.    S  Bast,    t04.      And  if  the  de-  of  eonnts  in  which  the  promises  are 

fehdant  faaa  reeeired  money  siuee  the  laid  to  the  executor. 
4eaili  of  teitator,  add  a  count  for 
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» 

r.  UelatiHfr    ^^  B  and  one  G  ff  in  his  lifc-timc,  now  deceased^  and  Arhoi'qi 

trr  VcT^*^'  ^**^  s^dd  ^  B  hath  survived,  (which  said  ^  B  and  G  Hi  in  the 

life -time  of  the  said  G  H,  were  executors  of  thb  last  ^  will  and 

testament  of  the  said  E  F  deceaised,)  after  the  dealh  of  the 

said  E  F  and  the  said  ^  B^  as  surviving  executor  as  aforesaid) 

since   the  death  of  the  said  G  H^  in  this  behalf,  hath  not  as 

yet  paid  to  tliem,  or  any,  or  either  of  them,  the  said 'several 

sums  of  money,  or  any,  or  either  of  them^  or  ady  part  tb€K*e- 

of,  (although  often  requested  so  to  do,)  but  he  to  do  this  hath 

hitherto  wholly  refused,  and  still   refuses  to  pay  the  •same,,  or 

any  part  thereof,  to  the  said  ^  ^  as  surviving  execuior  as 

aforesuid.(r)     To   the  damage  of  the  said  A  B  2i'&  surviving 

*  59  executor  as  aforesaid,  of  -^.  and  therefore  he   brings  his* 

9i>ccifi]  pro.     suitj  &C.     *And  he  brings  into  court  here  the  letters  testamen- 

Sttrtion^  ^^"  **^  ®^  ^^®  ®^^^  ^  "^  deceased,  whereby  it  fully  appeai^s  to  the 
said  couil;  here,  that  the  said  Ji  B  and  G  H^  in  the  Ufe-ttme  of 
the  said  G  H^  iprere  executors  of  the  last  will  and  testament 
of  the  said  E  F  deceased,  with  this  that  the  said  A  B  will 
veiify  that  the  said  G  //  is  deceased,  and  that  he  the  said  A  B 
hath  thereby  become,  and  is  the  surviving  executoi'  of  the 
last  will  and  testament  of  the  said  E  F  deceased,  and  hath  the 
execution  thereof,  &c.  Pledges,  &c. 

*)f .   By  baron       j   (to  wit.)     A  B  and  C  his  wife,  (which  said  C  is 

cciitiSjr^Ae-*    executrix  of  the  last  will  and  testament  of  D  deceased,)  com- 
/a^'emaiTiage.  plain  of  F.  /''being,  &c.     For  that  wliereas  the^said  E.  Fy  on, 
&c.at,  &c.  was  indebted,  Sec.  [as  in  the  common  case  at  the  suit 
of  an  executor.]     Yet  the  said  Jf.  F not  regarding,  &c.  but. 
contriving.  Sec.   to  decdsv^e  and  defraud  the  said  D  in  his  life- 
time, and  the  said  C  as  executrix  as  aforesaid,  after  the  death 
of  the  said  Z>,  and  whilst  she  was  sole  and  unmarried,  and  the 
said  ^^and  C  his  wife,  as  executrix  aforesaid,  since  their  in- 
termarriage, in  this  behalf,  hath  not  as  yet   paid  to  them,  or 
•any,  or  either- of  them,  the   said  several  sums  of  money,  or 
any  part  thereof,  (although  often  requested  so  to  do.)     But  he* 
to  do  tliis  hath  lutherto  wholly  refused,  and  still  refuses  to  pay 
the  same,  or  any  part  tlfiereof,  to  the  said  A  B  and  C  his  wifey 


(f )    It  may  be  advisable   to   add    «c<Jutor,  as  in  the  Ijrst  pv«r?dcat 
cotints  on  promisees  to  tlie  plauifiif  ^s 
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6cecutm  as  aforesaid,  or  to  eiibcr  of  th — u    To  the  damiige  K  Jfcicitiy:^ 
of  the  Siiid  ^  B  and   C  his  wife,  as  exe(   irix  as  aforesaid,  of  ^^.^  ^^. 
— ^.    and  therefore  they  bring  their  suit.     {,Add  firofert  and 
pledges.^ 

[As  io  the  last  precedent  to  the  conclusion,  which  is  as  fol-  99.  By  hwmrx. 
b«s :]     Yet  the  said  M  F  not  regarding,  &c.  but  contriving,  ecunw,  uftev 
kc  to  deceive  and  defraud  the  said  D  in  his  life-time,  and  the  "**^*^'**t'*^- 
Sttd  wi  J3  and  C  his  wife,  as  executrix  as  aioi  esaid,  [if  tiiere  be 
another  .executor,  say,  ^<  and  the  said  Gand  the  said  A  Z?and  C 
ib  wifef  as  executor  and  executrix  as  aforesaid,"]  since  the  death 
of  the  said  D   in  this  behalf,  hath  not  as  yet  paid  to  them,  or 
iDy,  or  either  of  them,  the    *8aid  several  sums  of  money,  or  ^-  (^f) 

aay,  ,or  either,  of  them,  or  any  part  thereof,  (although  often 
requested  ao.  to  do.)  But  he  to  do  this  hath  hitherto  wholly 
re&sed,  and  still  refuses  to  pay  the  same,  or  any  part  thereof, 
to  the  said  A  B  and  C  his  wife,  executrix  as  aforesaid,  or  to 
either  of  them.  To  the  damage  of  the  said,  &(c.  [As  in  the 
last  precedent  adding  profert.J 


Markham  and  Le  Blanc* 

Hilary  Termy  47  Ceo,  III, 

,  (to  wit.)    -i  B  complains  of  C  By  executor  of  the  94.   .^g-mim: 

last  will  and  tesument  of  £  F  deceased,  being  in  the  custody,  J^]J.  ^orkr&t. 
kc.(/)     For  that  whereas  the  said  E  F  in  his  life-time,  to  ^^^  testator, 

.        -^  ^  on  promistfn 

wit,  on>  &c.  at,  &cc«  was  indebted,  &c.  and  being  so  indebt-  hj  him. 
cd,  &c.  (laying,  the  promises  by  the  testator.)     Yet  the  said 
£  F  \n  his   life-time,  and  the  said  C  Dy  executor  as  afore- 
said since  the  death  of  the   said  £  Fy   not  regarding,  &c. 
but  conttiving,  £cc.   have   not,   nor    haih  either  of  them  as 


(/)  See   I  Saund.   112.   n.  1.  2. —  tor  of  tlie  hst  will  anil  testament  ci£ 

ITie  form  agninst  an  cxcciiior  de  «»u  G  Jf  deceased,    was  attached    (or, 

f^>f^  is  Uic  same  as  above,    1  Saund.  **  summoned,")  to  answer  A  i^  of  a 

265.    Jn  litfdff  ikliethcr  by  or  ag-iiinst  plea  of  trespass  on  the  case,  ice.  (or 

Ka  executor  or   admin ibtrulor,  omit  as  the  plea  is  ;)  and  thereupon   the 

the  vords,  "  owes  to  and**    In   the  staid  *d  B  by  — ,  his  attorney,  coni- 

eoiamnri  picas  the  form  runs  as  f..l-  plain*  l!;al  trhcrea^.  k<*. 

l<»ips:    ,    (tJ  vit.)    C/Jevc-tt- 
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t.  Jtelatm^  y^t  paid  the  said  several  sums  of  money,  or  aDy^  or  either 
ter,  &c.  ^  ^^  them,  or  any  part  thereof  to  the  said  ji  J5,  (although, 
often  requested  so  to  do.)  But  to  pay  the  same  or  any  part 
thereof  to  the  sai^d  ji  By  the  said  E  F  in  hb  lifc-tim^ 
wholly  refused,  and  the  said  C  D  executor  as  aforesaid,  bath 
ever  since  the  death  of  the  said  E  F  hitherto  wholly  refused 
and  still  refuses  so  to  do.  [,See  note^  antc^  56.  as  to  the  JirO' 
firiety  qf  here  adding  the  follQwing  counts  on  firomUcM  by  tfic 
executor  as  such  to  toke  the  case  out  of  the  statute  of  limtatiom} 
^cJ}    To  the  damage  of  the  said  >4  J9,  &c. 
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95.    .'.gaintt        'And  whereas  also  the  said  ■£  ^>  deceased,  in  his  UfeHUm^ 
on  ^>romises    to  wity, oQ,  Scc. aforesaid,  at,  Sec.  aforesaid,  was  indebted  tatties. 
capaolty?    ^    ^^  •^  ^  in  the  further  sum  of  -W.  of  like  lawful  mpii^y)  for 
thp  work  and  labour,  care  and  diligence  of  the  said  yf  >3,  by  him. 
ihfi  said  wf  B  before  that  time  donp,  performed  and  bestowed  .i% 
and  about  the  business  of  the  said  E  Fy  and  for  the  said  Mi  '^% 
and  at  his  special  instance  and  request,  and  silso  in  the  (urtMyr- 
sum  of — ^.  of  like  lawful  money,  for  divers  goods,  wares,  and  CAei)- 
chandise  by  the  said  A  B  before  that  time  sold  and  delivered  to, 
the  said  E  F^  ^ce  deceased,  and  at  his  like  special  instance  ^d 
request,  and  also  in  the  further  sum  of  — ^.  of  like  lawful  mo;- 
ney,  for  money  by  the  said  J  B  before  that  tim^  lent  and  ad* 
vanced  to,  and  paid,  laid  out  and  expended  for  the  said  E  F^ 
and  at  his  like  special  instance  and  request,  and  also  in  the  fur- 
ther sum  of  — I.  of  like  lawful  money,  for  other  money  by  the 
said  E  F  before  that  time  had  and  received  to  and  for  the  use 
of  the  said  A  B.    And  the  said  E  F^  since  deceased,  in  his 
life^time  being  so  indebted,  and  the  said  several  sums  of  mo- 
ney in  this  count  mentioned,  being  and  remaining  wholly  due 
and  unpaid,  the  said  C  D  as  executor  as  aforesaid,  in  conside^a* 
tion  thereof,  afterwards,  and  after  the  death  of  the  said  £  F, 
to  wit,  on,  &c.  at  &c.  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  A  B  to  pay  him  the  said  sums  of 
money  in  this  count  mentioned,  when  he  the  said  C  jD  as  exe- 
cutor as  aforesaid,  should  be  thereunto  afterwards  requested. 
\i»count  sta-  And  whereas  also  the  said  C  Dy  as  executor  as  aforesaid,  after- 
4t  M  execu-  wards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid  accounted, 
^  '''*•  with  the  fiaid  ABkA and  concerning  divers  other  sums  of  money 

from  the  said  C  /)  as  executor  as  aforesaid  to  the  said  A  By  before 
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edueBDdowing,  .iritl  '    .  .  .  .■! '.imiil,  ^Tjiiiinnn      i 

Umi  Accounlinc;  ttiv  siitdC'  iJa»cscci)inrasii)<>:  < 
lher«  fuund  to  tic  \n  isrrcsie mml  Uvlcbtcd  ti  tn 

rvtbei'  Buiii  •-!  — ..  ol  like  lawful  money,  md  "■-'--■;_,    -  -   - - 

'    hi.'  Haiti  luM-mniTiiHud  sum  of  moner 

.  illy  tiiipaid,  he  ihc  tuud  C  D,  as  exe- 

cwiir  .....  ..  ;  :,ti'>n  !lirrcof,  nfterwurtls,  to  wit,  on, 

'.-.■  Ij-i  ,u-i-i.  ,..iil.  .1.  -I  .<l<" :  ^.li'l,  unrirrtook,  itn<t  ihcn  and 
■,v- 1-  i"ii-iiiii'l;.  |.;.pii:iM- !  i::r  '  .ii'I  ^  A  to  pay  htm  the  nid 
V  luj:-mc[i!iiJiiLiliv[ii:iicvcr,»fterwiirrf«,1)e  (lie  »iil 
r  J>,  u  OMCinnr  at  aforesaid,  slioulil  be  lltvrruiiio  mgncsicil. 
[  Id  the  Mitd  C  Dy  executor  ;t«  urorciuiil.  not  rEgt^rdinf;  hi*  sud  f 

X  promUc*  ind  undertaking  a,  so  by  Hi"  ■ "  ^ ,■— ' 

'  ferrn  aforcxaid  matle,  but  cuDlrivuig  and  li- 
ii  cnltily  itnA  Mibtly  lo  deceive  und  deli   < 

hU  r-— ■■-'  '■•■ vrMfi^thesiiidMvcruU.. ,  ,.' _. 

in  tbr  inia  mcnllotteil,    or  any  or  ciUMr  ul 

I  itieRi,  <  '■>  ilio  said  ^  B,  (alihouglt  t>ricn  rc- 

>(.'  uid  C  D,  executor  a*  nforeWRV  Id 
'    iliereuf  hath  liiilicrto  iih^lf  rcfif 
To  the  dninagc  of  the  uld  -^  Jl 
iFt'inga  his  suit)  Stc. 

I'tcdKcs,  fee. 


iiiviving  cscctitor,  deUribe  him  ac-  5 
■  ■;.  and  conclude  fca  rollwWtr;  "  NcTor-  ' 
.    Ms   life-time,  and  the  buid  C  D  and 
11  M.1  iiii-tiuie,  now  deceased.  Mid  whom  the  snid 
r  C  j>  baUi  survived,  (which  said  C  ti  and  G  H,  in  ihe  liltflime 
of  the  Kud  O  U,  wcra  executors  of  Um  hut  will  nod  lettl- 
it  of  the  «i<l  K  /■;  deceased,)  after  the  death  of  ilw  nid 
H  Jt  /*  and  the  aaid  C  U,  sumving  cxecuior  as  aforcnaid,  since 
llhc  dirarh  or  the  wid  O  /^  not  regarding  ihe  said  seven)  pro- 
of die  uid  F,  P,  hut  coiuii>ing»  he. 
iiL-  itnid  A  B\n  this  belialf,  liave  not 

1  ihem  a*  yet  paid  iho  said  several 

■Jim  !if  mr.tiry,  -ir  jny  tir  cUbcr  of  them,  or  any  pari  tlicrcnf, 

vot.  n.    *  [  «  T 
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V.  n^ioHng    to  the  said  A  B.    But  the  nid  E.F  in  his  ttfe<:timet  eii4  tkisi 

tr^J^'''^^  ^^CDmAG  H,  as  cxecirtors  as  a&resaid,  after  the  dealfe 

ef  the  said  E  F^  stad  in  the  Ufe-time  of  the  said  G  H^  wbsHy 

^  63  refused,  and  the  *iaid  C  i),  survivinif  executor  at  aaftptwiJ^ 

liatb  ever  since  l^e  death  of  the  said  G  H  l^theito  whc%  x^ 

fused,  and  still  refuses  so  to  do.    To  the  damage,**  fiEe»  ^ 

wt^lnd  ^^  complains  of  C  A«n^  ^  his  wife,  (which  md  £ja 
^me  execa.  escecutiix  of  the  last  will  and  teotameftt  of  F  G|  d^coasodJt 
inarriaj^.  being,  &e.  For  that  whereas  the  said  i^  G,  in  his  li&odiDe)  t» 
wit,  on,  lie.  at,  fcc*  was  indebted,  fee.  [as  in  the  common  Casii^< 
tigainst  aB  executor.]  Yet  the  said  F  G,  in  his  life-time^  ani 
the  said  £,  executrix  as  aforesaid^  lAer  the  death  of  the««aiA 
M  G^  and  whilst  she  waa  «Wrand  unmarried,  and  tl^  SfM  C^ 
tad  &  his  wife«  (executrix  as  afbresaidv)  since  their  int«»nxyBBr 
inage,  not  regarding  the  said  several  ftfomises  sad  underlet 
flings  of  the  said  F  G,  but  contriving^  &e.  have  fiot,  nor  ten^ 
nor  hath  anf  or  either  of  them  as  yet  paid,  $cc.  (although  'efbm^ 
requested  sp  to  dp.)  But  to  pay  the  same  px  any  part  (het^of 
to  the  said  A  B^  the  said  /^  6,  in  his  life-time,  and  the  aidd  J% 
executrix  as  aforesaid,  after  the  death  of  the  said  F  6,  and 
whilst  she  was  9ol^  and  unmarried,  respectively  refused,  and  thif 
said  C  J^  and  ^  his  wife,  executrix  as  aforesaid,  have  ever 
fiiope  their  intermarriage,  hitherto  wholly  refused,  and  still  rer 
ftise  so  to  do.    To  the  damage,  ^c. 

^ron^^d^        £As  in  ^ho  last  prepedent  to  the  conclusion,  which  is  as  W- 

ferae    execa-  lews  \\  Yet  thp  said  F  G,  in  h&  tife^time,  and  the  said  C  D^ 

^q^^tI^        ood  M»  his  >vifc,  executrix  as  aforesaid,  since  the  dpath  pf  the 

«aid  F  G,  not  regarding  the  said  several  promises  and  under- 

« 

takings  of  the  said  F  G,  bpt  contriving,  &c.  have  not,  nor  havO) 
imr  hath  any,  or  either  of  them,  as  yet  paid,  &c.  (although  t>ften 
requested  so  to  do.)  But  to  pay  the  same,  or  any  part  thereof^ 
to  the  said  A  B^  the  said  i^  G,  in  his  life-dme,  wholly  refusedt 
and  the  said  C  i>,  and  E  h^  wife,  (which  said  E  is  executrix 
as  aforesaid,)  haye  ever  since  the  death  of  the  said  F  G  hitheiv 
^  wlxdly  refused,  and  still  refuse  so  to  do.  To  thedmage,  ^ 


'  • 


t 


I 
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COSiMON  COUNTS. 

^rirrkLT^ADHIKIBTBilTOM;  ■  •      •* 

^ ,  (to  wit.)   A  B,  «ilmmi*initor  of  all  and  smgiwili^ 

(Bodii  gwlchattcit,  righli  and  rteditB,  wlJcb  were  of  £  /'',dc- 
ceavedt  bt  the  time  of  hi*  dcsilh,  who  died  tm*>tAtc.  com|itttiR« 
o(  C  O  tMuii;,  Sec.  Far  thul  wherea*  ibc  nld  C  D,  o»  &c.  ut, 
icr,  w.1.1  ii.ilthu-fi  to  liic  vii.l  /;  /-■,  ill  h\%  life-umc,  &c.  nnii  he- 

li' ' ''"i/w* /e  (Ar  «8frf /; /;  <(i  to 

/o-'iows  ,-3  Vol  ihc  Mid  C  D, 
r'  !  'V,;  ,  c,  to  deceive  and  dclHud 

itbc  uul  £  /  .i.  ho  wid  ,i  A,  M  «ilmliilaU-aF 

lar  as  afsretaiJ.  tijc  i;ud  MJ',  (to  which  'uid 

rf  J,  uTier  tbi:  iIl     .     .  ■'■    /■',   10  wll.  l.;i.   £ic.   ji.  Stc 

•Ibreuuij,  udmiiuumiiun  oi  nil  onl  1 

uid  crvditn,  vliidi  Vcru  of  ilic  ui  1  ; 

of  hi^  ilL-aili.  tiliu 'IJLjd  irncstHte,  tiy    '" 

deorr.  '   ■■:rfriury,  primMv  "i  1 

Melm  11  ul'  k»W  «ii«  gl-Ai:' 

h.tr  I  '  iticMid*uit»  oC  rii.:_,.   _.  _l 

i^'.  ■'  in  hi»  life-time)  or  to  tiw  sue 

i^iK  1,  since  tlicdc;itb  of  the  wiid  £  i^  (1 

'  M  <Ui,)  l>iii  lie  so  to  du  Imih  liithvo 
i'i:luacR  Ul  |Wy  ttlc  a^ioc  or  anjr  pirt 
.id minis! ralor  a*  alurtmuil.     [/' 

., jii-iu  on  fliwnttr*  to  if)c  adaurdtiraior 

tueJt  and  •fu<A  t/ill  run  prftiiirly  ai  in  ikc  firrcairnl  ante,  56. 

l* *lt(«Mf  (At ««rrf  " Bdntim.tfvfw"  intlmtl  1^  rxetw/ur.]      'i'o  the 

I  ibm&tpe  ol'  tlie  uld  .1  B.  u  ndmlnisirdtor  u  uTaicsitJ'i  of  — /. 

f  UmI  therclvre  he  tiringt  bi^  suit.  fcc.    And  the  cuid  .4  B  brin^a 

intN  court  hero  the  kiicn  of  ddminittrMloii  of  the  s^iid  Arch* 

IiUiop  (or  "  bishiup,"}  !tc.  'wlikb  ^vt)  sufficient  evidence  to 

\  the  shid  umn  here,  of  tlie  %x-\nx.  of  adTDinistrniion  to  tbe  toid 

<i  aforesaid,  the  tblc  irlicrcul'  ii  the  <!i.vj  and  yek-  in  ibm: 

-'  -  vr  TTiirtittuned,  kc.  Pledges,  *c. 


<    -1    be  nn  adnubisiratnr  with  the  will  annexed 

i..:^rr  Mi^t  of  an  executor  w  next  of  kin.  lie 

'.'•:  d«itcribeil  aecotxUni^l}-  us  in  \\\e  letters  of  adniinistm- 
:ni1  in  the  latur  case,  at  the  end  of  ih<r  declaration,  there 


(A)Tb 


mpr-timiif  ai 
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*  mm 

F  Jieiatintc     mu&t  be-  an  ayeiment  that  die  executor  or  oext  of  kin  is  uti* 
tr%T'^   der  age. 

■ 

100.  Tlra5air-    ^  tn  att  actioD  at  the  suit  of  a  surviving  admioistrator'de« 

ttUi'ittuIr!"*^'     $Gribe  him  aocopdingly  throughout^  and  conclude  as  follows  s 

-Yet  the  said  C  D  not  regarding,  &c.  but  contriving,  &c.  to  do^ 

ccive  and  defraud  the  said  J5  ^  in  his  life-time,  a&d  the  said. 

A  B   and  one  G  ^  in  his  Ufe^tijoief  now  deceased^  and*  whom. 

the  auid  A  B  hath  survived,  to  which  said  A  B  and  6  If ,  la 

the  lifo-time  of  tlie  said  G  H<,  and  after  the  death  of  the  aaid 

E  F^Xq  wit)  on,  &c.  at,  &c.  aforesaid  administration,  &c.  [as -in 

last  precedent,]  after  the  death  of  the  said  E  F  and  theaaid 

A  B  2A  surviving  administrator  as  aforesaid,  since  the  death  of 

the  suid  G  H  va  this  behalf  haih  not  as  yet  p<ud  them,  or  any 

or  either  of  them,  the  said  several  sums  of  money,  or  VKf'tx 

*  either  of  them,  or  any  part  thereof,  (although  often  requested 

80  to  do.)  But  he  so  to  do  hath  hitherto  wholly  refused,  and 
still  refuses  to  pay  the  same,  or  any  part  thereof  to  the  said 
A  B^  surviving  administrator  as  aforesaid.  To  the  damage  of 
the  said  A  B^  as  surviving  administrator  as  aforesaid,  of  «— /• 
H,  and  therefore  he  brings  his  suit,  Sec.     [Add  profcrt  of  letters 

of  administration  with  averment,  as  in  the  case  of  a  surviving 
executor,  ante^  53,  59-3 

101.  By  »n  — — — — ,  (to  Wit.)  A  -S,  administrator  of  all  and  singular  the 

S?™<>ofii"*wo«  goods,  chattels  and    credits,  which  were  of  E  F  deceased,  at 

vitli  will  an-  y\^^  time  of  his  death,  left  unadministered  by  *G  //,  in  his  life- 
nexed. 

^  66  time,  now  deceased,  and  which  said  G  //  in  his  life-lime,  and 

V  at  the  time  of  his  death,  was  executor  of  the  last  will  and  tes- 

tament of  the  said  E,  F  deceased,  with  the  will  of  the  said 
E  F  decc;;scd,  annexed,  complains  of  C  D  being,  &c.  For 
that  whereas  the  said  C  D  on,  Sec.  at,  Sec.  was  indebted,  ficc. 
Yet  the  said  C  D  not  rcgardint;;.  Sec.  but  contriving,  Sec.  to  de- 
ceive and  defraud  the  said  E  F  in  his  life-time,  and  the  said 
G  //  in  his  life-time,  now  deceased, and  which  said  G  //in  his 
•  life-time,  and  at  the  lime  of  his  death  wus  executor  of  the  last 
will  and  testament  of  the  said  E  F  deceased,  and  the  said  A  B 
after  the  death  of  the  said  G  //,  (to  which  said  A  B  after  the 
respective  deaths  of  the  suid  /{  F  and  G  //,  lo  wit,  un.  Sec.  at, 
kc.  aforesaid  administration  of  all  and  singular  the  goods,  chat- 
tels ai^d  credits  which  were  of  the  said  E  /"'deceased,  at  the 
time  of  his  death  left  unadministered  by  the  said  G  H  dc- 


4 


r  a^  Hfur«»>d(],   «kh  Die  will  i.i  tHc  s.il.1  /-:    F   i 
-I  W,  by  llifitw  J»TOvidt[i 
\iUe  ol  wU- Sngiaml,  iu«l  n 

cither  of  (liem,  the  suid  scvcvl  »unts  ol  mo- 
r  of  tliciHi  ar  nay  part  thereof,  (olthougli 
iiyiW)  Bui  lie  sci  to  do  batb  hiltierto 
:l  mill  rtfuspsto  ]MLf  ibe  sunc.  oran^  pun 
.'  /T.  .•diiimUuaior  u  aforendd.  To  tbe 
'  "  .1%  ulpuiiHtralar  aw  afbreujc),  of  —J. 
Ilis  «uit,  ficc,     [Add  prolcn  of  letters 


,  (10  Wii.)  A  B,wdC 

ratntftniHs  of  all  Mid  singiili 


tt. 


.  Claad. 
-hiB  hikI 


credits,  which  ucrc  bf  D  dvccajii^ii,   >i  ui:  '     ' 

whu  died  tnicttuic,  ^omphins  oT  P.  >"  ticj 
Whereu  the  iMitl  £  /'on,  Ecc.  a(,  &c   tns  m 
tbe  uuntnon  i-at«  at  (tie  auli  af  m. 
Witl  K  P,tM  rcgartling,  ixc.  but  i '  i 

iSffmnd  \\>f:   viitl  Wii    tiis  lili-in.i  , 

.■J]D,  and  'whtbt  sh-;  «.-.•*  vo/r  ^imi  antn.irritd  -, 
('  ivhilsi  she  wns  to/e  and  nnnramccl,  uni  nflcr 
K.-  s^iid  t),  lu  i.T<i,  on,  Glc.  at,  Etc.  adiiiirilHir.iiiotii 
^.Ihiluu  foini  uf  law  was  granted ;)  and  the  said 
irl&i  which  said  C  is  admtiuatAittHx  us  nlbrc- 
V  IfiTcrntitrtiitgu  in   this  Liehall^  liatii  not  as  yet 


»  in   the  tay  pt^i^cdcnt  to  the  condtision,  which  is  as  To!*  ii>>i.  n>  iMnn. 

:  VBt  thi:  uiil  /;  /■■,  not  rti^rdinj*,  Stc.but  taiTtrirtng,  Uc.  tnh<i,init>'".  ' 

^pilccelve  ajiddefmu'l  the  said  O,  iu  his  life-time,  and  the  said  "f"',""'^' 
jrd  r  tiii  i-'V,  aficrtlie  death  of  the  said  Yl,  (to  wliith 
I  iiic  said  D,  (o  wil,  on,  tec.  it,  3cc-  ad- 
■■]  in  due  (orat  of  law  wna  gmmtd.) 
,  yd  paid,  ttc. 

i:,  wit.)  vlf  fl,  Lomplaiiis   of  C  fl,  administrator  iiW.  '^gaiiut 
ir  ilio  g«od^  and  chailcls,  rights  and  crediu,(()  J^^'''"'"'*" 

.'|)iiuu  i>  ^iffieieof,  9  Stra,  ftt. 


♦      *   ^ 
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r.  Relating 
to  the  charuc- 
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DECLARAtlONS  6f  ASSUMPSIT:  "^ 

of  E  F  deceasedy  at  the  time  of  his  dctatb,  who  died  hiiettati^ 
being,  &c.  For  that  whereas  the  sakl  B  Fy  id  hit  life-tiine» 
to  wit^  on,  &c.  at,  Sec.  was  indebted,  8ce.  (laying  the  pfi[>nilses 
\j  the  deceased.)  Yet  the  said  E  F^  in  his  lifetime,  and  the 
said  C  A  administrator  as  aforesaid,  after  the  death  ol  the 
said  E  Fy  not  regarding.  Sec.  but  contriving,  8cc.  to  deceive  aatf 
defraud  the  ssud  A  Bj  in  this  behdf,  have  not,  nor  hath  eithei» 
of  theiii  as  yet  pud.  Sec.  (aldiough  often  requested  so  to  do.) 
But  to  pay  the  same  or  any  part  thercfof  to  the  said  A  B  the 
said  E  F\n  his  Bfe-ttme  wholly  refosed,  and  the  said  C  H^  ad* 
fnxraatratoras  aforesaid,  hath  ever  since  the  death  of  the  said 
E  F  hitherto  wholly  refused,  and  still  refuses  so  to  do.  {[If 
may  here  be  expedient  to  insert  counts  on  promises  by  the  de^ 
lendacnt  as  adrbinistrator,  as  in  an  action  agsdnst  as  oxecolbrt 
*see  antcy  60,  61.]  To  the  damage  of  the  said  Jt  B'  of 
and  therefore  he  brings  his  suit,  8cc. 


C,i 


N.  B.  In  an  action  agunst  an  administrator  durtmit  minorg 
dtate^  of  an  executor  or  next  of  kin,  tlve  same  mode  of  de« 
scription  is  to  be  adopted  as  in  an  action  at  the  suit  of  such 
an  administrator* 


|05.  Ai^inat 
a  sar\'ivin|; 
ftdminiiti|i- 
tor. 


In  an  action  agdnst  a  surviving  administrator,  deacnbe  hivit 
accordingly  at  the  beginnhig,  and  conclude  as  fbOows ;  Yet 
the  said  JS  i^,  in  his  life-time,  and  the  said  C  /),  and  one  G  H^ 
in  his  life-time,  now  deceased,  and  whom  the  said  C  D  hath 
ilurvived,  aiMl  which  said  C /)  and  G^,m  the  life^iime  of  the 
said  O  Hy  were  administrators  of  all  and  singular  the  goodsy 
chattels  tknd  credits,  which  were  of  the  said  E  F  deceased,  at 
the  tiine  of  his  death,  who  died  intestate,  after  the  death  of 
the  said  E  F  and  the  said  C  D,  surviving  administrator  as 
aforesaid)  after  the  death  of  the  said  Q  Hy  not  regarding,  8cc. 
but  contriving,  hut,  have  not,  nor  hath  either  of  them  a^ 
yet  paid,  &c.  (although  often  requested  so  to  do.)  But  to  pay 
the  same  or  any  part  thereof  to  the  seid  A  Bj  the  sud  JS  i^,  in 
his  tife-'time,  and  the  said  C  D  and  G  17,  administrators  a^ 
aforesaid,  after  the  death  of  the  said  E  F^  and  in  the  life^time 
of  the  said  G  JBT,  wholly  refused,  and  the  said  C  X),  surviving 
administrator  as  a&cetaMrhath  ever  since  the  death  of  the  aaW 


i*  *' 


jr-v*'* 


^\ 
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^  H  lutfaertD  vhollf  refused,  aod  still  refiifleft  tto  to  do.  To  r.  Pehtfn^ 

ma  to  the  rkuraC' 

Hie  4jm$g^  &C.  ter,  lie. 


^  ,   ^i.^  ■      y  (to  wit.)  -  .^  JB. complains  of  C/>,  administrator  io6.  Apiinft 
of  all  aad  singiilar  the  goods,  chattels  and  credits,  which  were  ^rfttor^'!^ 
0f  £  F  deceased)  at  the  time  of  bis  death  left  uoadministered  "**  "*'^ 
^  G  JSr  ia  his  lifeHvoe)  now  also  deceased*  (and  which  said 
Q  ^m\m  Ufe-tim^  aad   at  the  time  of  his  death*  was  exe- 
cutor if  th^  last  w|ll,and  testament  of  the  said  E  F  deceased,) 
«skh  4j)e  .will  of  tbf  flai4^^  J?  annexed,  being,  &c.    For  that 
frbere^  the  a«id  ^  >F  in  bis  lifb-timei  to  wit,  on,  &c.  at,  kc« 
1^  iil|iebte4»  Scq*    Yet  *]the  said  E  F\xxh\»  Ufe-time,  and  the  *  69 

said  6  ^  i|»  his  life-time,  now  deceased,  after  the  death  of 
Ibe  said  E  F,  and  which  said  G  J7,  in  his  Ufe<ime,  and  at 
Jhe,tiiik0  of^his  death,  was  exe^^utor  of  the  kst  will  and  testae 
meitt  of  the  said  E  /"deceased,  and  the  said  C  />,  administrator 
as  aforesaid^  after  the  death  of  the  said  G  H^  not  regarding, 
kc.  .liave  iKiti  nor  have,  nor  hath  any  or  either  of  them  as 
yet  paid)  &c.  (although  often  requested  so  to  do.)  But  to  pay 
the  sane  or  any  part  thereof  to  the  said  J  B  the  said  E  F  in. 
his  Me*time,  and  the  said  G  /f,  executor  as  aforesaid,  in  his  r 

Ufeftime  and  after  the  death  of  the  said  E  F  respectively  re- 
laaed,  sad  the  said  C  D,  administrator  as  aforesaid,  hath  ever  ^ 

since  the  death  of  the  said  G  H  hitherto  wholly  refused*  and 
still  refiisips  so  to  do.    To  the  damage»  $cc. 


I. 


■  ",  (to  wit.)    A  B  ^omplain^  of  C  i),  and  £  his  lor.  AguinH 
wife,  which  said  M  is  administratrix,  &c.  of  G  JEf  deceased^  at  feme,  admi- 
the  time  of  his  death,  who  died  intestate,  being,  &c.    For  that  j^^^^i\^ 
trhepreaa  the  said  G  i^,  in  his  life«time,  to  wit«  on,  &c.  at,  &c. 
was  indebted,  &c.    Yet  the  said  G  IT,  in  his  life-time,  and  the 
aaid  £y  administratrix  as  aforesaid,  after  the  death  of  the  sai4. 
G  H  apd  whilst  she  was  boU  and  ynmarried,  and  the  said  C  Dy 
and  E  his  wife,  (which  said  E  is  administratrix  as  aforesaid,)  « 

since  their  intermarriage  not  regardipg,  &c.  but  cootriving, 
te.  have  not,  ncnr  have,  nor  hath  any  or  either  of  them  as  yet 
fuid,  Sec  ahboqgfa  often  requested  so  to  dO)  bKt  to  pay  the 
iBame  or  ^ny  part  thereof  to  the  said  A  B  the  said  Q  Bin  his^ 
j^^iwe,  and  the  said  E^  administniuii^  as  i^resaid,  after  the 
death  o|  the  aai4  G  J%  and  wlulat  8h«  waa  «o/ca^d  umnarrie^ 


6©  »         DECLARATIONS  IN  A8SUMWIT. 

V.  Relating    respectively  nefos^d^  and  the  ^d  C  A  ^»d  E  his  w%,  adtnini^ 
u^%l^*^^'  tratrix  as  aforesaid^  have  ever  since  their  intermarnage  hither- 
to wholly  refused)  and  still  refuse  so  to  dou    To  the  daiiu^> 

108.  Baron  As  ill  the  last  precedent  to  the  cooclusionf  which  is  as  fel^ 
^inislnitrix  '.  lo^&  •  Yet  the  said  G  ^  in  his  life-time>  and  the  said  C  I>i  and 
^fler  marw       £  ^j^g  micy  which  said  £  is  administratrix  as  'aforesaid,  aioce 

nage.  ' 

^  70  ^^^  death  of  the  said  G  H  not  regatding,  Sec.  but  contrmngv 

&c.  have  not^  nor  have,  nor  hath  any  or  either  of  th^eih  as  yet 
paid,  &c.  although  often  requested  so  to  do.  But  to  pay  the 
same  or  any  part  thereof  to  the  said  ji  B  the  said  G  if  in  fab 
life-time  wholly  refused,  and  the  said  C  1>,  and  j&«his  wife, 
which  said  £  is  administratrix  as  aforesaid,  have  ever  si&ee 
the  death  of  the  ssad  G  H  hitherto  wholly  refused)  and  still  re- 
fuse so  to  do.    To  the  damage,  &c. 
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•//.  SPECIAL  COUJ>rTS. 


1.  On  a  poiiey  FOR  that  whcreas  the  said  A  B^{1)  heretofore,  to  wit,  or, 

mi«>od8?^  &c.(m)  at,  &c.(n)  according  to  the  usage  and  custom  of  mer- 

,  by  capture,  at  chants,  causcd  to  be  made  a  certain  policy  of  insurance,(o)  pur- 

the  suit  of  the  ,          ,         ,            ,             ..         ,        .        ,         ,          •»^n»y-«» 

broker. (A?)  porting  thereby  and  contammg  therem,  that  the  said  ^  ^  (or  if 

effected    by  an  agent  for  the   plaintiff,   say,   ^<  that  the  said 

The  poiicj.  £  £j')(J^)  as  well  in  his  own  name,  as  for  and  in  the  name 


(Jb)    By    observing    the    following  shews  that  the  requisites  of  the  stat. 

ttotes,  this  precedent  may  be  applied  28  Geo.  111.  e.  56.  have  been  con»> 

to  a  policy  on  »fup  orfreight^  &c.  or  plied  with,  as  in  1  B.  &  P.  345.  Max^ 

to  an  action  by  the  principal.  shal,  212.  and  note  (j)  post,  72. 

(J)  This  action  may  be  brought  in  (m)  The  date  of  the  policy  in  the 

the  name  of  the  person  interested,  or  margin,  Pat^c  87.    Marshal,  941. 

of  the  person  in  whose  name  the  po-  (n)  The  venue  where  the  eauae  u 

llcy  was  effected.  Park.   403.     Mar-  to  be  tried. 

thai,  5S9.    if  brought  in  the  name  of  (o)  The  statute  35  Geo.  TTI.  e.  63. 

the  party  interested,  on.  a  policy  ef-  s.  It.  enacts,  that  the  instrument  shall 

fected  in  the  name  of  an  agent,  the  be  called  a  **  policy  of  insurance."  . 

declaration    states  that   the   plaintiff  (j> )  The  word  agent,  needs  not  be 

«*  by  ooe  £  F  his  agent  in  that  be-  Inserted  in  the  policy,  1  U.  tc  P.  34& 
haU^"  msde,   bcc.    and    aoactimes 


f-rr.<:iAi.  colnt^ 


■nnd  n: 


I  there-  iniui 


SHUT   :  I,  were  to  muAn  by  liim  Uic  said  ■'  J),  , 

W  al.  uf  aii«  Ji  I',  n»il  fur  his  use  unit  ticn»- 

fit,iUK±  iii.'.i  iJu-  iiic  9^!u  -f  li  did  receive  th«  onkr  lor,  ami  cf- 
Ibct  ihe  said  policy  of  insurance  us  »ucb  iif^nt  as  aforasai^  to 
wit,M,&c.  M aforcMid.(.'}     Uf  all  ivhicli  kuiJ  |>retiilM«  be  the  ? 
?.iit!  C  O  aflnmrdn,  lo  »ii,  on,  Itc.(u)  U)  fcc.  aforcEuidi  Iwl 


or  "  on  e™''*!"  "f  "  <">  freiBl'C ' 

uoil  vKrn  iiiicrtril  U  J|ik  (iwt,  i 

ilnnribut  u  in 

.Till    prewikut 

Scv        (0  WkcDlLe  iIvcUraOoDUii 

priutaiiul,  tbii  ■nnut 


I  (ion.  111.  a.  50. 1  It  It    l>.J)7 

If  tlie  policy  be  rficlvtl  in  tliL 
•>r>i  (ii'di,  It  ma;  !)C  cxix-illuat 
I-.  ilinl  U  U  ihr^  uiiul  flmi  or  tlie 
inv,  ■■  i'l  i  tt.  ft  l».  ai7.  -H^; 
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1.  On  PoU'  notice.  And  (hereupon  a^rwards,  to  witt  on,  &c.  last  afore- 
Mutual  pro-  saidi  at,  &c.  aforesaid,  in  consideration  tliat  the  said  A  Bi  at  the 
^^^^-  Special  instance  and  request  of  the  said  C  D^  had  then  and  thei^e 

paid  to  the  said  C  /7  a  certain  sum  of  moneyi  to  .wit,  the  sum 
of  5/.  5ff.  of  lawful  money  of  Great  Briiairiy  as  a  premium  or 
reward  for  the  insurance  of  100/.  of  and  upon  the  said  goode^ 
in  the  said  ship  or  vessel,  in  the  said  voyage,  (or  <<  on  Ui# 
premises,'')  in  the  aud  poKcy  of  insurance  mentKHied,  and 
had  then  and  there  undertaken  and  fidthfully  promised  the 
said  C  D  Xo  perform  and  fulfil  all  diings  in  the  said  policy 
of  insurance,  contained  on  the  part  and  hehalf  of  the  in* 
sured,  *to  be  performed  and  fulfilled,  he  the  said  C  D  uodo^ 
took,  and  then  and  there  faithfully  promised  the  said  J  S  Ifatt 
he  the  said  C  D  would  become  and  be  an  insurer  to  the-  aiU 
A  B  of  the  said  sum  of  100/.  upon  the  said  goods,(x)  in  tliB 
said  ship  or  vessel,  in  the  said  voyage,  in  the  said  policy  of  ia-> 
surance  mentioned,  and  would  perform  and  fulfil  all  things  in 
the  said  policy  of  insurance  mentioned,  on  his  part  and  behalf 
as  such  insurer  of  the  said  sum  of  100/.  to  be  performed  and 
_         .    .        fulfilled.  And  the  said  C  D  then  and  there  became  and  was  an  in^ 

w'SUbscription 

Of  the  policy,  surer  to  the  said  A  B  and  then  and  there  dtily  subscribed  (or  if  by 
agent,  <<  by  one  6  H  his  agent  in  that  behalf  duly  subscribed'') 
the  said  policy  of  insurance,  as  such  insurer  of  the  said  sum  of 
100/.  upon  the  said  goods,  in  the  said  ship  or  vessel,  in  thesuid 

^rads  ship-  voyage  to  wit,  at,  &c.  aforesaid.  And  the  said  A  B  further 
saith,  that  heretofore,  to  wit,  on,  &c.(y)  aforesaid,  divers  goods 
of  great  value,  had  been  and  were  shipped  and  loaded  at  Lon- 
don aforesaid,(z)  in  and  on  board  of  the  said  ship  or  vessel  in 
the  said  policy  of  insurance  mentioned,(a)  to  be  carried  and 
conveyed  therein,  in  the  said  voyage,  to  wit,  at,  &c.  aforesaid. 

Intcrettof  IB-  And  that  the  said  E  F^  (or  if  at  the  suit  of  the  principal,  that 


Defendant's 


(j:)  •*  Or  freight  of  the  saiil  ship  or 
TesscI,  in  the  said  voys^c" 

ijy)  This  avei-ment  is  omitted  when 
the  iosurance  ia  on  ship.  Sumctimea 
it  is  stated  that  the  goods  were  pat  on 
board  after  the  making  of  the  policjr, 
mad  whicli  allegation  needs  not  be 
proved  as  laid,  5  T.  R  496.  bat  the 
averment^  in  the  aboTO  precedent 
seems  preferable. 


{z)  Or  any  other  port  from  vhich 
the  insurance  was  to  take  effect  As 
to  tliis  averment,  see  2  B.  k  P.  153. 

(a)  If  the  insurance  uere  on 
freight,  here  say,  **  to  be  carried  and 
conveyed  on  freight  in  and  on  board 
aforesaid  sliip  or  vessel  in  the  said 
voyage." 


^^^8i 

^r^                                SPLCIAL  COUNTS.                     j                      ';3       ^ 

^m      •"■  be  ihc  uniii  ./  /(  ,":   UM,  iK, 

""■■■"■■« 

^^^KmM)  to  wit,  to  liic  v«liic  and  «iuount    ol   aii   tiic                                                  '  ^| 

^^^^^^^^Bf  insured  or  nuMicl  to 

be  iniupcd  Uicrcon.  i                                   71' 

^^^^^MgU^A) 

{  .1    H    Ll.    t.:rl    hirthr-     . 

^f  tiii.- 

1  .  111.  S<^c. 

H      itbr. 

Ill&IltlCI', 

.n.j.i  ...^,....  -  ...  ^'<,.■  lurd  tbc                            '< 

^H                                   .\ii«l  ilierudy  Uie  suid  Koo(l<i  iticii  ami  Ihcrc  be-                               V 

^^                              1    wholly  lost  lo 

ihc  Mid  £  J;(A)  ond  ntsmr  dul  "r""  """' '""         M 

^^^^^Kuitli.  .nrx..:.,!,  «c  M>r 

v^>r:.»  *'..  (»  c.iml..<:n<>c,  3  0.  b  T.                   ^^^^| 

^^^^^^p^h^ 

"     :  JB 

:,;:  <■ 

^^         ^^                            '.:t     il»(ii  ilie    IIIIID 

1|.  ■                                                         ,     111    IIUW    Ol' 

b                                                          .ri,»Dt,  1    H    h    r 

1..                                           ..<.<<<ni<miii. 

L                                    ..uiiiUon  M*i<?    ihm 

.-.I nil'),  VI    WLl, 

^^^^HW    itirr-  I."-'"""   '"^  'i"«^ 

^^^^^Hk  Itin  b«  i>D  giinifld  nr  nnn- 

(/)-JB,kI-   liJ, 

^^^^^^Klt  P.                In   a   dccliro- 

(J)   A.  to  Uit  Imv  •re  M.rA>ll. 

^^^^^^&tfta>iai  ■  finviirn  >hip,  not 

JSS,     In   .UtlliglfiPlnti,  t!,ri,.-(-il 

^^^^^^■KAg*  Vine  or 

•l.n.il.1   be  <!'ii>'^i'-     ■       .     ■      ■   ■     ■^■,-. 

^^^^^^^^^Hailmlll  be  ID 

.liouM  Iw  .im- .' 

^^^^^^^^■nillM>»f»i»cr. 

lirotw!,  mil   •< 

^^^^^^^^^■HEutt,  a».  .^. 

uilliin  tJ>»   >■.    .        . 

^^^^^^^^Mp^,    wr.iit 

Pwk,  aumii^iJi :■■'- .-..iLu 

^^^^^^HRflntinin  in  Ut»  iliiis  4 

S3fi      4  B.  ft:  r.  ill-    St"  111*;  Jii-^riii- 

lliiii  or  wienil  luHet,  b  1  Wcntw. 

^^^^^RrKBm<prermUU  1"  Ho 

3Hg  to  401. 

^^niBpS.  ll»t  -IW  the  '"Bl'inS.  ><• 

(A)Tl.i;|i«r»i>iiintcriulcd.    A  liw-                    .^^^ 

^V    ¥Vll*lft- 

linl  I'm  may  he  givrit  In  oldenui  nti'                   ^^^^^M 

^B         (<]]  TiM-  pbc:  from    «liieU  tbr 

•iirrn  ««n><t  for  >  intil  Idu,  «e  Park.                  ^^^H 

M>r>UII,eS».                                              ^^^H 

J 

75*  #      DECLARATIONS  IN  ASSUMPSIT. 

/  On  JPoar-  arrive  at,  Sec.  aforcsaid.(0     Of  all  which  ♦said  several  prcmi- 

^^**.     _  ,     ses,  the  said  C  D  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaidf 
Notice  to  de- 

t'endant.  had  notice  and  was  then  and  there  requested  by  the  said  A  B 

to  pay  him  the  said  sum  of  100/.  saby  him  insured  as  afore- 
'  *  •   said,  and  which  said  sum  of  100/.  he  the  said  C  D  then  and 

there  ought  to  have  paid,  according  to  the  form  and  effect  of 
the  said  policy  of  insurance,  and  his  said  promise  wid  under- 
taking so  by  him  made  as  aforesaid,  to  wit,  at,  &c.  aforesaid. 

If  there  be  any  doubt  as  to  the  interest^  or  as  to  the  nature  of 
the  lossj  otkir  counts  may  be  addedj  varying  the  statement ;  and 
in' such  case  it  scents  unnecessary  to  set  out  thefioUcy  agamin'$he 
second  count  which  may  refer  to  the  first,  Jin  ad;ustment  may 
he  given  in  evidence  under  the  general  county  Park^  118.  Mai^ 
0haii,  544.  588,  589.  Md  the  counts  for  money  fmd^  if  ihaae 
be  a  demand  for  general  average^  and  for  money  had  and  recei' 
ved  if  the  prenduui  be  recoverable,  and  the  account  stated^ 

2.  On  »  wager       Por  that  whereas  before,  and  at  the  time  of  the  pnaking  of 

race  for  ft  the  agreement  and  the  promise,  and  undertaking  of  the  said 
'  tweep^ea.    ^  ^  hereinafter  next  mentioned,  a  certain  race  for  a  hunter's 

(*^)  sweepstakes,  amoimting  to  a  large  sum  of  money,  to  wit,  the 

sum  of  — /.  was  about  to  be  run  over  the  A^otdngham  course^ 
to  wit,  at  ,  and  it  was  then  and  there  expected  that  a  cer* 

tain  horse,  called  — ,  and  also  cenain  other  horses  would 

^  ^^  run  the  said  race  over  the  said  *course,  for  the  said  stakes^  and 

thereupon  heretofore,  to  wit,  on^  &c.  at,  &c.  aforesaid,  it  was 
agi'eed  by  and  between  the  said  ji  B  and  the  said  C  >0,  tiiat  if 
the  said  horse,  called         ■,  in  running  the  said  race,  should 

beat  the  said  other  horses  which  should  run   the    said  race, 

» 

over  the  said  course,  for  the  said  stake,  he  the  said   C  D 

T 

(j)  If  on  freight,  here  insert,  "  and  event  of  a  wur,  (7  T.  K.  5o^.    I  T.  It, 

the  said  E  F  thereby   lost    and  was  57.)  or  concerning  the  produce  of  any 

deprived  of  the  freight    of  tlie  said  ])articulur  branch  of  the  revenue,  at 

goods  and  merchandise,  so  on  board  of  tlie  hop  duties,  nin;  void,  (2  T.   R. 

fiic  said  ship  on  fixiight  as  aforesaid,  610.    2  B.  &  P.  130.)    Cricket,  or  a 

to  wit,  at.  Sec.  afox'esaid.  horse-race,  or  a  foot-i*ace  against  timet 

(A:)  As  to  horse-races  and  wagcra  is  a  game  witliin  the  9  Ann.  c.  14.  s. 

thereon,  sec  41'.  R.  1.    2  JJ.  k  P.  1.     1  WjIs.   220.     2  Wils.  36.  but  a 

51.    Wagers  ai'e  in   general  legal,  Z  sura  under  lOi   won  at  cards  is  I'eco- 

T.  R.  69 J.    1  Salk.  360.  n.  but  such  as  verable.    \  Esp.  Kep.  235.     Wagers, 

laiUtatc  against  gcncr;U  policy,  as  a  pi-ejudicial  to  tlic  interests  or  feelings 

wager  between  voters  on  the  event  of  of  a  tliiitl  pcrscm,  as  on  the  sex  of  n 

an  election,  (I  T.  R.  56.)  or  on  tho  pcraon^  arc  illegal,  Cowp.  72^« 


luD^oli  his  pu>: 

Hid  the  siiitl  ,1  J' 

d  Hgmmcnt,  tu  >' 

ll  «felVMUl.  to  vril.aCf  tCc 

•  titiicr  horacb  i  uii'i  lh^l  m  mi 
Idhone  Gttlled  ^— s  <li(l  bu  at  Lhe  aaid  uther  boncR  to 
wlioicor  ihc  said  C  l)  ufierwTinlv  I"  wii, 
t,  >for«uiil,  bad  nolkc ;  yet  the  luiiil  C  iJ  lurt  t«> 
il  tgrccnienl,  tmt  lii»  »al<i  promise  and  under- 
)  nude  itH  dfot'csAid)  but  oniriviui;  anil  fmudu- 
■,  craftily  &nd  subily  lo  deceive  luid  defraud  thi- 
D'lbti  bcbiiir.  hatli  nut  its  yci  p^d  the  uid  sum  ui 
t  ibcraaf,  10  tlic  Buid  A  Ji,  sUhougU  oftcii  rc- 
)  do ;  but  hiitti    hithcno  whuDir  neglected  and  re- 
\,  Mid  4iill  neglects  and  rcluse^  so  to  do,  to  'wit.  nt  &<:.  - 
d.(0     [//  (Ac  firrtUe  terma  1/  /Ae  iv/ce  or  f^f  the  btt  Ire 

ii*«riwt]r 'ifprcdudeuUiii     In  (tic  >Ui:Unll"ii   nsuln'l  Ilia  ll-t-r, 


iiiul    on  ittii(h  tliit  riplit  oTurliuii  ile]i(ii.ls 


1^ 


79  .  #      '  mpCLARATlONS  IN  ASSUMPSIT; 

iTlOn  feign*  question  did  arbe  as  aforesaid,  and  that  be  the  said. CD  did  ^ 
**^^'  undertake  atid  promises  in  manner  and  Ibrm  as  tlie  said  A  B 
'hath  above  in  tiiat  behalf  alleged.  Nevertheless*' for  plea  in 
this  behalf)  the  said  C  D  saith,  that  for  everf,  Sec.  [negutrving^ 
the  fitH  aeaertion  in  iUi&c^'\  in  manner  and  form  as  the  said 
A  B  hath  above  in  that  behalf  alleged^  and  of  this  the  said  CD 
puts  himself  upon  the  country,  and  the  said  A  B  doth  the 
like ;  therefore^  &c.  (award  of  venire  at  m  commtm  caees.) 

*  8© 

4.  On  a  parol       For  that  whereas  before  the  making  of  the  promise  and  *un* 

•ubmission  to  .      n 

aji  award.  00  dectakmg  of  the  said  CD  heremafter  next  menu<med,  cer* 
tain  differences  had  arisen  and  were  then  depending  between 
the  said  A  B  and  the  said  C  />,  touching  and  conceming(o) 
certain  booke  before  then  sold  by  the  said  C  Dj  ae  the  agent  t^ 
end  fir  the  eaid  A  J9,  atj  ^c.  And  thereupon  for  tl»e  putting, 
an  end  to  the  said  differences,  the  said  A  B  and  the  said  C  3 
heretofore,  to  wit,  on,  &c.  at,  &c.  respective]y,(/i)  submitted 
themselves  to  the  award  of  one  JS  Fj  to* be  made  between 
them,  of  and  concerning  the  said  differences,  and  in  consider- 
ation thereof,  and  that  the  said  ^  ii  at  the  special,  9cc«  Qf  the 


(;/)  See  the  precedents,  I  Wcntw.  by  instalments,  not  all  due,  declare 

90  to  100.  and  vol.  3.  Index.      2  Rich,  in  assumpsit,   i  Suuud.  G2.  b.  1.  n.  5. 

Pi-ac.  C.  P*  137.    Mod.   Ent.  165.    1  The  dcclai^tion   may  athep  slate  or 

Sauml. '-J8.     ST.  R.  571.    There  are  omit  the  subject    matter  of  tlie   dis- 

carly  instances  of  the  action  of  as-  pute,  though  it  is  more  usual  to  slate 

sumpsU    on    a   parol  submission,    1  it,  2Saund.  61.  h.  n.  1.     The  assent 

Saund.  «8.    8  T.  R.  571.     When  the  of  a  party  to  submit  a  maUef  to  ar- 

sabniission  is  by  deed,  the  remedy  is  bitralion,  is  a  sufficient  consid  crati6n« 

by    debt  or    covenant,     unless    the  even  though  he  had  no  cause  of  ac- 

uward  be  made  after  the  limited  time,  lion,  1  Leon.  103.    4  Leon.  SI. 

(3T,  R.  592.)      Debt  on  a  parol  sub-  (o)    Or,    "  divers  sums  of  moiu:y 

mission  is  frequently  most  advisable  due  and   owing  from  the  said  C  D  to 

when   the  award  is  merely  fop  the  tlie  said  ^  ii."     It  is  not  necessary 

payment  of   money  and  the  whole  to  state  the  cause  of   dispute.    See 

sura  is  dues  see  a  precedent  in  debt,  note  {ii). 

'Z  Saund.  61. 127,  128.    But  if  there  </>)  Declarations  on  awards  mujt 

be  any  other  demand,  more  properly  state  a  mutual  submission.    If  the  ac^ 

(he  subject  of  an  action  of  a««^Mm/>»/,  tion  were  brought  on  an  arbilratioa; 

which  m»y  be   joined  with  the  de-  bond,  it  is  otherwise,  for  the  dcfend- 

mand  on  the  award  ;  or  if  the  awaixl  stiI  by  praying  over,  shews  that  tbei« 
were  not  merely  for  the  payment  of    was  a  mutual  submission,    2  Saond 

money,  or  for  the  payment  of  nion»\r  61.  h.  n.  2.    S  Stra.  9iJ.*'» 


• 


■t    '  SPECIAL  COUNTS.  H  gQ 

'  «dd  CD  had  then  and  there  undertaken,  Uc,(^q)  the  said  C  D  iv.  On  Pch 
to  perfoim  and  ffilfil  tlie  award  of  the  said^  F^  to  be  so  made  "^A  *'•**''*• 
between  the  said  A  B  and  C  i>,  of  and  concernhig  the  said 
difTcreoces  in  all  things  therein  contained  on  his  part  and  be« 
half,  to  be  performed  and  fuifilledy  he  the  said  C  D  undertook, 
and  then  and  tiiere  faithfully  promised  the  said  A  JB  to  per- 
form gUid  fulfil  the  said  award  in  all  things  therein  con* 
tainedy  oa  his  paxt  and  behalf,  to  be  performed  and  fulfill** 
ed.     And  the  said  A  JS  in   fact  saith,  that  the   said  *£  F  ^81 

haling  taken  upon  himself  the  Uirthen  of  the  said  ftrbi" 
trament,  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  made  hia 
certain  award(r)  between  the  said  ji  B  and  the  said  C  i7,  of 
and  cooceming  the  said  dinerences,^^)  and  did  thereby  their 
and  there  award(r)  that  the  said  C  D  should,  on,  &c.  pay  to 
the  said.^  B  the  sum  of  100/.  in  full  satisfaction  and  discharge 
of  the  said  matters  in  difference,  of  which  said  award  the  said 
C  O,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &cc.  aforesaid,  had  ^ 

BoticeXu)  And  although  he  the  said  C  D  afterwards,  to  wit, 
OB}  &c.  at.  Sec.  was  requested  by  the  said  A  B  to  pay  him  the 
said  sum  of  100/.  according  to  the  tenor  and  effect  of  the  - 
said  award,  and  his  said  promise  and  undertaking.  Yet  the 
said  C  D  not  regarding  his  said  promise  and  undertakings 
but  contriving  and  fraudulently  intending  craftily  and  subtly 
to  deceive  and  defraud  the  said  ji  B  in  this  behalf,  did  not, 
p  nor  would  when  he  was  requested  as  aforesaid,  or  at  any  time 
i        sfterwardsj  pay  the  said  sum  of  50/.  or  any  part  thereof  to  the  • 


If 

It 

'I 


(f )  The  mutual  submission  implies  declaration,  state  more  of  the  avar4 

mutual  promises  to  observe  the  award,  than    is  relative  to   his   ease.  Unless 

U  Mo<l.  170.  -where  there  is  a  condition  precedent, 

I              (r)  The  award  in  pleading  must  performance  of  which  must  be  aver- 

|i           be  scaled  to  have  heea  made  agreea-  red,  'i  Sjkuud.  6'i.  h.   b.  5.      1  Burr. 

I'            biy  to  the  submission— as  if  tlie  sub-  278.     1  Salk.  72. 

fi           misyoQ  were,  **  so  that  the  award  be  {n)  Tiiis  averment  is  uanccessarv'  ; 

f          Tii'Mle  in  writing,^*  ^c  it  must  be  sta*  for  one  pai'ty  is  as  much  bound  to  take 

ted  to  have  been  so  made,  2  Saund.  notice  of  the  award  as  the  other,  ui  - 

02.  Ik  5.  less  the  sUjjulation  be  that  the  award 

(«)  Wha£  is  a  suflicIeDt  allegation  shall  be  notified  to  tiie   parties,  in 

that  it  was  so  made,  see    2  Veutr..  which   case  notice  must  be  ftTerred^ 

^2.    Kyd  OQ  Awards,  291.  2  Sau^d.  Oi.  a.  n.  i. 

.  (/)    The  plamtiif  need  aot  in  a  -          ^           . 


/ 
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JT.  On  Pa-    said  ^  ^^  but  hadi  hitherto  wlioily  neglected  and  refused^  aad 
ra  arwards.      ^^^  neglects .  and  re&ses  so  to  do>  to-wit^  at»  Sec.  aforesaid^ 
[Add  cmuits  on  the  piainliff's  original  demand  ccCprvedAo  ar- 
biti«d(»*-the  acdoont  stated-— and  bieach.jC^)  . 


%' 


*  82 


and  un- 
acer- 


^'.  ^^  ^'    *FoF  that  whereas  before  the  making  of  4he  promise  ai 
tiie  eottiofan  dertaiung  ef  the  said  C  i),  hereinafter  neait  mentionedy 
in   a   week^  tain  action  had  been  commenced  and  prbsecuted  bjf  and  at  the 
^^^  suit  of  the  said  «^  jB  againtt  the  said  C  A  in  thecourt  of  our 
^  ^^S^L     ^^  ^^  ^^^  ^^'  before  the  king  himself^  for  the  recovery 
of  a  certsan  sum  of  fiioney^  to  wit|  the  sum  of  — ^.  then  and 
at  the  time  of  the  making  of  the  promise  and  undertriang  of 
Ae  said  C  D^heremafter  next  mentioned,  due  and  owing  from 
'    the  said  C  i>  to  the  said  A  B^{y)    And  which  said  action  at 
the  time  of  the  making  of  the  said  promise  and  undertaking 
of  the  said  C  D  hereinafter  next  mentioned,  was  dependii^  in 
^  the  said  court,  to  wit,  at,  &c.  aforesaid,  whereof  the  said  CD 

then  and  there  had  notice.    And  thereupon  heretofore,  to  wit, 
em,  4^0*  at,  &c.  aforesaid,  in  consideration  of  the  premisesi  and 
that  the  said  ji  B9X  the  special  instance  and  request  pf  the  said 
C  D  would  cease  to  prosecute  the  said  action,  and  would  atay 
.  all  further  proceedings  therein,  he  the  said  C  D  undertook,  and 
then  and  there  fidthfully  promised  the  said  ABxo  pay  the  costs 
*oF  commencing  and  prosecuting  the  said  action  in  a  week  then 
next  following.    And  the  said  A  B  avers,  that  he,  confiding  in 
^  the  said  promise  and  undertaking  of  the  said   C  i>,  did  then 

and  there  cease  to  prosecute  the  said  acticMi,  and  hath  thence 
hitherto  stayed  all  further  proceedings  therein.  And  that  the 
costs  of  commencing  and  prosecuting  the  said  action  amount- 
ed to  a  large  sum  of  money,  to  wit,  the  sum  of  — -/.  of  lawful. 
Sec.  whereof  the  ^aid  C  D  afterwards,  to  wit,  on,  &c.  at,  &c. 
had  notice.      And  although  a  week  fix>m  the  time  of  the  ma- 


(x)  It  has  been  deculccf,  that  the        (y)  It  ia  not  necessary  to  state  thf 

award,  v.heu  there  is  a  parol  subrais-  subject  matter  of  the    debt,    Coa. 

uiion,  may  in  must  cases  be  gi\en  in  Dig.  tit  Action  on   the  Case  on  A9- 

c^idctioe  und^  the  common  connt  sumptit,  H.   3.    thougfi   it  must  bo- 

founded  on  the  original  debt,  op  on  shewn  that  Ihei-e  was  some  oaase  of 

the  account  slateii,  Peake,  C.  N.  P.  action  against  the  defendant,  or  some 

22r.    I  Esp.  Rep.  194.    5  T.  R.  €..  other  person,  4  East,   455.    I  New 

Rep.  J7L> 


IS 
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king  the  wd  promise  and  undertaking  of  the  said  C  B  hath  V.  Fkrbear- 
long  since  elapsed,  to  wit)  at,  &c.  aforesaid.    Yet  the  *said  findmu. 
C  £>  not  regarding,  &c.  hath  not  as  yet  paid  the  aaid  costs  of  *  83 

commencing  and  prosecuting  the  said  action,  or  any  part 
thereof,  (although  he  the  said  C  D  afterwards,  and  after  the 
expiration  of  a  week  from  the  time  of  making  his  said  pro- 
mise and  undertaking,  to  wit,  on^  &c.  at,  Sec.  aforesaid)  was  re- 
c^ested  by  the  said  ^  iS  so  to  do.)  But  he  so  to  de  hath  hither- 
to wholly  neglected  aiid  refused,  and  still  doth  neglect  and  re- 
iuse,  to  wit,  at.  Sec.  aforesaid.  [Add  a  count  on  the  original 
4eb&— money  paid— -the  account  stated*— and  the  usual  breac|i 
applicable  to  those  counts  only.] 

For  that  whereas  one  E  F  before  and  at  the  time  of  the  ma-  6.  On  a  |n^ 
lung  of  the  promise  and  undertaking  of  the  said  C  D  herein-  Uie^ebt  of  a 
after  next  mentioned,  was  indebted  to  the  said  vl  jB  in  a  cer-  [n*'^^std^ 
tain  sum  of  money,  to  wit*  the  sum  of  — /.  of  lawful,  &c.(a)  to  ti<»    o*"  /<?*- 
wxt»at,  «c.  and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &c.  m 
consideration  of  the  premises,  and  that  the  said  A  B  dX  the 
special  instance  and  request  of  the  said  CD  would  forbear  and 
give  time  to  the  said  i  F  for  the  payment  of  the  said  sum  of 

^^m^.  until  the  -. day  of  — . ,(d)  he  the  said  C  D  un-» 

dertook,  and  then  and  there  faithfully  promised(c)  the  said  A  B 

to  pay  him  *the  said  sum  of  ^U,  on,  &c.    And  the  said  A  B  ^84 


(r)  See  precedent  of  tliese  decia-  Action  of  Jiuianpwt^  F.  8.    4  Eaat^. 

mtWDt,  2  Wentw.405.  &c.  and  In-  455.      See    the    form    of  declaring 

dcx  to  ditto.  against  an  heir,  2  Saund.  135.  but  a 

(a)  It  is  not  necessary  to  state  Ui^  promise  by  an  execotor,  in  eonsidera- 

snbject  matter  of  the  debt,  though  a  lion  of  forbeai*ancc»  is  valid,  though 

demand  recoverable  at  law  or  in  equi-  lie  have  no  assets  at  the  time,  because 

ty,  most  be  stated ;  (inte  82.  n.  (y).  by  the  forbearance    the  plaintiflf  it 

(6)  The  mere  promise  of  a  third  precluded  from  obtaining  judg^nenX 

person  to  pay  the  debt  of  another,  of  assets,  quamlo    acciderint.      Id. 

without  a  stipulation  by   the  plaintiff  ibid. 

to  forbear,  or  some  other  new  con-        (c)  Though  the  promise  must,  ua- 

aideration,  is  not  valid,  1  Saund.  211.  der  the  sUt.  29  Car.  II.  e.  3.  s.  4  be 

a.  Com.  IKg.  Action  on  the  Case  on  in  writing,  and  the  whole  considers - 

Atnai^dtf'B,  1,2.    The  promise  of  tion  must  be  stated  in  such  writing, 

ao  heir,  who  has  no  assets  by  descent,  see  5  East,  10.  it  needs  not  be  so  sta* 

to  pay  the  debt  of  his  ancestor  on  ted  in  the  d^cliun^lioD,  1  Saund.  27#. 

consideratiQn  of  forbearance,  is  not  n.  1. 
luading,  %  Saund*  l^T.     Com.  Dij^ 


IT 
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VI  Tdrbear-  avers,  that  be^'confiding  in*  the  said  promiae  and  undertaking  of 
^^•nf  ^^    the  said  C  i),  so  made  a»  aforesaid,  did  ferbear  and  give  timeto 


the  said  E  F^  the  payment  of  the  said  sum  of  <— /.  until  th» 

said day  of  ,  to  wit,  ati  8cc.  aforesaid^  whereof  the 

said  C  D  afterwards^  to  wit,  on  the  day  and  year  last  aforesaid^ 
there  had  noticcy  and  thereby  and  according  to  the  tenor  and 
effect  of  his  said  promise  and  underuking,  he  the  said  CD 
became  liable  to  pay  to  the  said  A  B  the  said  last-mentioned ' 

sum  of  — /.  on  the  said  '  day  of ,  to  wit,  at,  &c. 

'    aforessdd.    [Add  counts  for  money  had  loid  received— and  on 
an  account  stated.] 

7.  On  a  prp.  For  that  whereas  heretofore,  to  wit,  on,  Sec.  at,  8cc.  in  consi* 
money  in  ooD^  deration  that  the  said  A  B^t  the  special  instance  and  request  of 
fi?***^*!*   "^  the  said  C  />  would  deliver  to  him  the   said  C  Z>,  a  certain 

the  exchan^  ^ 

«f  horses.  horse  of  him  the  said  A  B^  of  great  value,  in  exchange(/)  for 
a  certain  horse  of  him  the  said  C  />,  he  the  said  C  D  under* 
took,  and  then  and  there  faithfully  promised  the  said  A  Bxo 
deliver  the  said  horse  of  him  the  said  C  D  to  him  the  said 
A  B^  and  to  pay  him  a  ceruin  sum  of  money,  to  wit,  the  sUm 
of  -W.  of  lawful  money  of  Great  Britain,  in  exchange  for  the 
said  horse  of  the  said  A  B^  and  the  said  A  B  avers,  that  he^ 
confiding  in  the  said  promise  and  undertaking  of  the  said  C  2), 
did  afterwards^  to  wit,  on,  fcc.  aforesaid,  at,  &c.  aforesaid,  de- 
liver to  the  said  C  D  the  said  horse  of  him  the  said  A  B^  and 
*  although  the  said  C  D  m  part  performance  of  his  said  promise 

and  undertaking,  did  then  and  there  deliver  to  the  said  A  B 
the  said  horse  of  him  the  said  C  Z)  in  exchange  for  the  said 
horse  of  him  the  said  A  B.  Yet  the  said  CD  not  flirther  regard* 

*  85  ing  *his  said  promise  and  undertaking,  hath  not  although  often 

requested  so  to  do,  as  yet  paid  to  him  the  said  A  B  the  said 
sum  of  — p/.  or  any  part  thereof,  but  hath  hitherto  wholly  ne- 
glected and  refused,  and  still  wholly  neglects  and  refuses  so  to 
do,  to  wit,  at,  &c.  aforesaid.  [Add  a  count  «^  for  horses,  mares 
and  geldings>  bargained  and  sold,"  and  '<  for  horses^  Sec.  sold 
and  delivered,*'  and  the  account  stated — and  breach.] 


(<i)  For  the  diRtinetion  between  a    Com.  446.    3  Salk.  157. 
•ale  and  an  exchange,     aee  %  £1. 
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For  that  whereas  heretofore,  to  wit,  on,  8cc.  at,  Sec.  in  con*  g.     For  not 
Bideration  that  the  said  ^  By  at  the  special  instance  and  request  hu  ^^ot"^eT-* 
of  the  said  C  /),  would  sell  and  deliver  to  him  the   said  C  X),  change  in  p>iy- 
ft  certain  quanuty,  to  wit,   100  sacks  of  malt,  at  a  certain   rate  soid.(ff) 
or  price,  then  and  there  agreed  upon  between  tlie  said  ji  B 
Hxid  the  said    C  Dj  to  wit,  at  the  rate  or  price  of  — -/.  for  each 
and  evei7  of  the    said  sacks  of  malt,  amounting;  in  the  whole 
to  a  large  sura  of  money,  to  wit,  the  sum  of  -W.  of  iawTui  mo- 
ney of  GrecU  Britain^  he  the  said  C  D  undertook,  and  then  and  ^ 
there  faithfully  promised  the  said  A  B  \o  pay  him  for  the  said    * 
malt  by  a  good  bill  or  bills  of  exchange,  payable  in  four  months 
from  the  delivery  of  the  said  malt,  to  him  the  said  C  £),  when- 
ever after  such  delivery,  he  the  said  C  D  should  be  tliereto 
requested,  and  the  said  A  B  in  fact  saith,  that  he  confiding  m 
the  said  promises  and  undertaking  of  the  said  C  Z>,  did  after- 
wards, to  wit,  on,  &c.  at,  8cc.  aforesaid,  sell  and  deliver  the  said  ' 
quantity  of  malt,  to  the  said  C  I>,  on  the  terms  aforesaid,  and 
although  the  said  CD  in  part  performance  of  his  said  pro- 
anise  and  undertaking,  afterwards,  to  wit,  on,  Sec.  at,  &c.  afore- 
said, paid  to  the  said  A  B  by  }i  certain  ♦bill  of  exchange,  a  *   86 
part  of  the  said  price  of  the  said  mult,  to  wit,  the  sum  of  100/. 
and  although  the  said  A  B  afterwards  and  before  the  expiration 
of  four  months  from  the  delivery  of  the  said  malt  as  aforesaid, 
to  wit,  on.  Sec.  aforesaid,  at.  See.  aforesaid,  requested  the  said 
C  Dj  to  pay  him  the  said  A  B^  the  residue  of  the  said  price 
of  the  said  malt,  by  such  bill  or  bills  of  exchange  as  aforesaid, 
yet  the  said  C  D  not  regarding  his  said  promise  and  underta- 
king, but  contriving   and  wrongfully  and  unjustly  intending, 
craftily  and  subtly  to  deceive  and  defraud  the  said  A  B  \n  that 
behalf,  did  not  nor  would  when  he  was  so  requested  as  afore- 
said, or  at  any  time  before  or  afterwards,  pay  the  said  A  B  the 
residue  of  the  said  price  of  the  said  malt  or  any  part  thereof, 


{e)  When  goods  are  sold  on  a  ere-  dent,  4  East,   147.  hut  if  the  credit 

«Hc  not  elapsed    at  the  time   of  de-  be  elapsed  at  the   time  of  dcclarinjj^, 

daring,  ami  on  the  terma  that  the  de-  though  after  the  writ  issueil,  aud  af- 

Icndant  shoald   deliver  a  bill  of  ex-  tcr  the  fii*st  day  of  term,  the  plaintiff 

change  to  the  plaintiff,  or  accept  a  may  recover  on  the  common  counts, 

bill  in  his  &vour,  it  is  necessary  to  de«  the  declai'ation    being  entitled  spe. 

dare  specially  for  not  delivering  c^  cially  of  a  day  after  tjie  credit,  elap 

aceeptiag  the  bill,  as  in  this  preee-  sed,  4  East,  75. 
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Vm^TottiP'  by  a  good  bill  or  lulls  of  exchange,  payable  in  four  months 
9/^^^m^.  ^^T^  ^c  deliTery  of  the  said  mah  as  aforesaid  or  otherwtaet 
howsoever,  but  hath  hitherto  whoUy  neglected  and  refused^ 
and  still  neglects  and  refuses  so  to  do,  and  by  reason  thereof^ 
he  the  said  ji  B  hath  lost  and  been  deprived  of  the  use  and 
benefit  of  the  bill  or  bills  of  exchange,  which  he  the  said  C  D 
ought  to  have  delivered  to  the  said  A  B  za  aforesaid,  to  wit,  at> 
&c.  aforesaid.  [If  there  be  any  doubt  as  to  the  terms  of  the 
contract,  add  another  special  count,  stating  the  facts  as  they- 
will  probably  be  proved.  Add  two  counts  for  goods  bargain- 
ed and  sold— ^nd  sold  and  delivered — and  the  account  stated.]} 

9.  On  »  pro-  For  that  whei'eas  heretofore,  to  wit,  on,  &c.  at,  Sec.  in  conu- 
•oQQtable  for  deration  that  the  said  A  B  ^x.  the  special  instance  and  request 
goc»db  jold  to  Qf  ^j^^  gj^ijj  Q  jy   yfQy^i^  sell  and  deliver  to  one  J2  -^  'on  credit, 

a    thira    per-  ' 

floii.(/)  all  such    goods  as  he  the  said  E  F  should  have  occasion  for 

"/  and  require  of  tiie  said  A  Bin  the  way  of  his  the  said  A  B*s 

trade  and  business  of  a  hemp  merchant,  he  the  said  C  17,  un- 
dcnook,  and  then  and  there  faithfully  promised  the  said  ^  ^  to 
be  accountable  to  him  the  said  A  B  for  whatever  goods  he 
the  said  A  B  should  sell  and  deUver  to  the  said  E  F  9a  afore- 
S£dd«  And  the  said  A  B  avers,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  C 17,  did  afterwards,  to 
wit,  on.  Sec.  at,  &c.  aforesaid,  sell  and  deliver  to  the  said  E  F 
on  certain  credit,  then  and  there  agreed  upon  between  the  said 
A  B  and  E  F^  certsdn  goods  of  great  value,  which  he  tlie  said 
E  F^  then  and  there  had-  occadon  for  and  required  of  the  said 
^  ^  in  the  way  of  his  the  said  A  B*8  said  trade  and  business, 
iand  at  and  for  certain  reasonable  prices  then  and  there  agreed 
upon  by  and  between  the  said  A  B  and  the  said  E  Fy  (or  if  no 
stipulated  price,  say,  <<  at  and  for  certain  reasons^e  siuns  of 


(/)   WheneTcr  the  defendant  is  tion  must  be  special  asabore,  and  not 

coQaieralfy  liable  to  pay  for  goods,  merely  for  goods  sold  and  defircred 

kc.  furnished  to  a  third  person   (for  to  the  defendant,  or  bargained  and 

the  criterion  of  which ,  see  2  T.  R.  sold  to  him,  and  delirered  to  a  third 

80,  81.)  his  undertaking  must  be  in  person  at  his  request,  1  Sannd.  911.  a* 

writing  under  the  S9  Car.  H.  c.  3.  t.  b.  but  the  declaration  needs  not  state 

4.  and  must  state  the  eonaideration  of  that  the  contract  was  in  wxitingt  1 

6ie  defendant's  undertaking,  5  East,  Saund.  ff76.  n.  1. 
16.  1  Saund.  811.  a.  and  the  dealara- 


SPECIAL  eOUNTS. 


W 


piooey  amounting,"  &c.)  amaunting  In  the  inrhole  to  a  large  jx.  To  pa^ 
sum   of  money  to   wit,   the   sum  of  — /•  of  lawful  money  of  "^^^^au^^ 
Great  Britain^  and  that  although  the  said  credit  and  the  time 
for  payment  of  the  price  of  the  said  goods,  by  the  said  E  F  if^ 
the  said  A  B  hath  long  since  elapsed,  yet  the  said  E  F  hath  not 
(although  often  requested  so  to  do)  as  yet  paid  the  said  sum  of 
— /.  or  any  part  thereof)  but  hath  hitherto  wholly  neglected  and 
re&sed  so  to  do,  to  wit,  at,  &c.  aforesaid,  of  all  which  said  pre- 
mises the  said  C  D  afterwards,  to  wit,  on,  &c.  aforesaid,  -there 
had  notice.    Yet  the  said  C  Z>,  not  regarding  his  said  promise 
and  undertaking,  but  contriving,  Sec.  hath  not  as  yet  accounted 
to  him  the  said  A  Bov  paid  him  the  said  sum  of  money  or  any 
part  thereof,  for  the  said  goods,  or  any  part  thereof  (although 
he  the  said  C  D  afterwards,  to  wit,  on,  &c.  at,   &c.  aforesaid, 
was  requested  by  the    said  A  B  ^o  Xx>  do,)  and  hath  hitherto 
wholly  neglected  and  refused,  and  still  wholly  neglects  and  re- 
fuses so  to  do,  and  the  said   sum  of  •^.  still  remains  wholly 
due  and  unpaid  to  the  said  A  JS,  to  wit,  at,  Sec.  aforesaid.  [*  Add  *  88 

such  special  counts  as  may  be  necessary,  varying  the  statement 
of  the  promise,  and  of  the  averments,  so  as  to  meet  the  evi- 
dence, and  if  there  be  any  doubt  whether  the  defendant  be  im- 
mediately liable,  add  counts  for  goods  bargained  and  sold— and 
sold  and  delivered—- money  had  and  received-— and  on  an  ac- 
count stated.] 


For  that  whereas  hei'ctofore,  to  wit,  on,  &c.  at,  Sec.  in  consi-  lO.BytcJcept. 

deration  that  the  said  A  B  for  the  accommodation  and  at  the  of    exchange 

special,  Sec.  of  the  said  C  Z),  would  accept  a  certain  bill  of  ex-  ^^Jj^ation' 

change  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  of  defendant 

for  not  proTi- 

made  and  drawn  by  the  said  C  D  on  the  said  A  J?,  and  where-  ding    money 

for     paymeni 
-    -  _  thereof,     fte. 


C^)  See  a  similar  action  and  the  illegal,  8  T.  R.  186.    When  the  debt 

pleadings,  3  Wils.  545.    A  contract  to  of  the  principal  has  been  paid  by  the 

indemnify  U  generally  implied,  as  on  surety,  a  oommoa  count  for  money 

the  part  of  a  defendant  to  indemntfy  paid  is  sufficient ;  but  when  a  sui'ety 

a  per 900  who  becomes  bail  for  him,  has  not  actually  paid  the  debt  in  mo- 

3  Wtls.  iS62.  or  siu'ety  for  him  at  his  ncy,  but  has  only  given  security  for  it, 

reqneat,  8  T.  K.  105.    7  T.  R.  56$.  or  he  has  sustained  any  costs  or  d.a- 

SB.  k  I*.  3G8.  Ifthe^thing  to  be  done  mage,  the  Ueclaratton  siiould  be  spe- 

be  obvioualy   illegal,  no  contraat  to  cial,  3  East,  169.      %  T.   H  6 It.    7 

inderanHy  can  be  implied,  but  other*  T-  R.  'i04. 
wisft  where  the  aet  is  not  apparency 


88  '  DECLARATIONS  IN  ASSUMPSIT. 

X  To  imlein*  by  the  said  C  D  required  the  said  A  B  two  months  after  th^ 
'^'•^'  date  tliereof,  to  pay  to  the  order  of  him  the  said  C  -D,  the  sum 

of  50/.  as  for  value  received, (i^)  and  would  deliver  the  same 
so  accepted  to  the  said  C  i^,  in  order  that  he  the  said  C  D 
might  net^oliate  the  same  for  his  own  proper  use  and  benefit^ 
he  the  s<ad  C  D  undertook,  and  then  and  there  faithfully  prg- 
mised  the  said  A  B  \,o  provide  money  for  the  payment  of  (he 
said  bill  of  exchange  when  the  same  should  become  due 
and  pay  ible,  and  to  indemnify  and  save  harmless  the  said 
A  B  from  any  loss  or  damage,  for  or  by  reason  of  his  ac- 
ceptance of  the  said  bill  of  exchange  as  aforesaid,  and  the 
said  A  B  avers,  that  he,  confiding  in  the  said  promise  and 
%   og  ^undertaking  of  the  said  CD  did  afterwards, ■  to  wit,  on,  &c. 

at,  &c.  aforesaid,  accept  the  said  bill  of  exchange,  and  deliver 
the  same  so  accepted  to  the  said  CZ>,  for  the  purpose  aforesaid, 
and  although  the  said  bill  of  exchange  so  accepted  as  aforesaid, 
was  afterwards,  to  wit,  on.  Sec.  aforesaid,  at,  &c.  aforesaid^ 
negotiated  by  the  said  C  D  for  his  own  proper  use  and  benefit} 
and  the  same  hath  long  since  become  due  and  payable,  to  wit, 
at,  &c.  aforesaid.  Yet  the  said  C  D  not  regarding  his  said 
promise  and  undertaking,  but  contriving  and  fraudtdently  in- 
tending craftily  and  subtly  to  deceive,  &c.  in  this  behalf,  did 
not,  nor  would  provide  money  for  the  payment  of  the  said  bill 
of  exchange  when  the  same  became  due  and  payable,  nor  in- 
demnify or  save  harmless  him  the  said  A  B  from  any  loss  or 
damage,  for  or  by  reason  of  his  acceptance  of  the  said  bill  of 
exchange  as  aforesaid,  but  wholly  neglected  and  refused  so  to 
do.  By  means  and  in  consequence  whereof,  the  said  A  By  as 
such  acceptor  of  the  said  bill  of  exchange  as  aforesaid,  after- 
wards, to  wit,  on,  &c.  at,  Sec.  aforesaid,  was  called  upon,  and 
forced,  and  obliged  to  pay,  and  did  then  and  there  pay  to  one 
■  ,  the  holder  thereof,  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  together  with  certain  interest 
thereon,  and  the  costs  of  a  ceriain  action  before  then  brought 
on   the  said  bill  of  exchange  by  the  said  — — ,  before  then 

,  brought  in  the  court  of  our  said  lord  the  king,  of ,  against 

the  said  A  By  in  the  whole  amounting  to  a  large  sum  of  mo* 


(A)  Tlie  bill  of  exchanpie  is  to  be  dcscxibed  according  to  its  Iqpd  effect 


• 


• 


•  ■ 

* 
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ney,  to  wit,  the  sum  of  — ^.  of  lawful,  8cc.  and  by  means  of  X.  To  indenin 
the  said  several  premises  the  said  ji  B  hath  been  and  is  dam*  "*^* 
niiied  to  the  amount  thereof,  to  wit,  at,  &c.  aforesaid.     [Add 
all   the    money    counts— and    account   stated— and   common 
breach  applicable  to  those  counts.] 

For  that  whel-eas  heretofore,  to  wit,  on,  kc.{i)  at,  Sec.  in  ii.  For  n^t 
consideration  that  the  said  A  B  being  then  and  there  ^aolc  and  f  ^^^^^nt, 
unmarried,  at  the  special,  Sec.   of  the  said  C  D  had  then  and  ^  marry  up- 

,  *    on  re^esU 

there  undertaken,  and  faithfully  promised  the  said  CD  in  mar-  (*•) 
tj  him   the  said  C  D  when  she  the  said  A  B  should  be  there-  *   90 

ttnto  afterwards  requested,  he  the  said  C  D  undertook,  and 
then  and  there  faithfully  promised  the  said  A  B  to  marry  her 
the  said  A  B,  when  he  the  said  C  D  should  be  thereunto  af- 
terwards requested,  and  the  said  A  B  avers,  that  she,  confiding 
in  the  said  promise  and  undertaking  of  the  said  C  D,  hath 
alwa3rs  from  thence  hitherto  remained  and  continued,  and  still 
is,  aole  and  unmarried,  and  hath  been,  for  and  during  all  thtt 
time  aforesaid,  and  still  is,  ready  and  willing  to  marry  him  tho 
said  C  /},  to  wit,  at,  kc.  aforesaid. t  [^  f/ic  defendant  have 
married  another  womany  no  request  need  be  averred^  but  at 
the  obelisk  t/te  following  allegation  should  be  inserted  :  **  Yet  the 
said  C  D  not  regarding,  &c,  but  contriving,  &c.  after  the 
making  of  his  said  promise  and  undertaking,  to  wit,  on,  &c. 
at,  &c.  aforesaid,  wrongfully  and  injuriously  married  a  ceitain 
other  person,  to  wit,  one  — ,  contrary  to  his  said  promise 
and  undertaking,  to  wit,  at,  &c.  aforesaid."  [The  other  counta 
will  vary  accordingly. 1     And  although  the  said  A  B,  after  the 


amm 


(f)  This  day  is  not  roftterial.  a  man  against  a  woman.    Carth.  467. 

(A.)     See    the    precedents    m    2  1  Snlk.  ^.    5  Mod.  511.    It  is   not 

TTentw.  487  to  492.  and  Index  to  vol.  2.  necessary  that  the  time  of  mfin-iage 

Tills  aetion  is  sustainable  only  nrhere  should  be  specified.    Carth.  467.    A 

>he  contract  to  marry  is  mutual,  1  KoII.  promise  to  marry  is  not  within  the 

Abr.  ^22. 1.  5.     1  Sid.  5  80.     1  Lev.  147.  tlatute  of  frauds,  3  Ixjv.  65.      1  Ld- 

Cftrth.  467.    And  thouc^Ii  one  of  the  KHvni.  3l6.     Bull.  N.  P.  280.    k  it 

partJea  be  an  infant,  yet  the  eonU*act  necessary  to  shew  mutual  proraisca 

ro  marry  will  be  obligatory  on  the  in  the  declaration.      If  the  promise 

other    side,    2  Stra.  937.     IJac.   Abr.  were  to  marry  on  a  particular  day,  it 

Tn&tit.    The  action  is  sustainable  by  should  be  so  datcribed  in  one  count. 

Vol..  II.  [  n  ] 


I 

1 


§0  DECLARATIONS  IN  ASSUMPSIT. 

XT.  For  noi    making  of  the  said  promise  and  undertaking  of  the  said  C  Dj 
'"*'^"'*'*       to  wit,  on,  &c.  at,  &c.  aforesaid,  requested  the '  said  C  jD  to 
marry  her  the  said  A  B.    Yet  the  said  C  D  not  regarding  his 
said  promise  and  undertaking,  but  contriving  and  fraudulently 
^  9\  intending  *ci^fttly  and  subtly  to  deceive  and  injure  the   said 

A  Bin  this  respect,  did  not,  nor  would,  at  the  said  time  when 
he  was  so  requested  as  aforesaid,  or  at  any  time  before  or  after- 
wards, marry  her  the  said  A  By  but  hath  hitherto  wholly  neg- 
lected and  refused,  and  still  doth  neglect  and  refuse  so  to  do. 

* 

Second  «oatit.  And  whereas  also  heretofore,  to  wit,  on,  &c.  aforesaid,  aty 
f^reuonable  ^^*  aforesaid,  in  consideration  that  the  said  A  B  being  then 
time.  imd  there  unmarried,  at  the  like  special  instance  and  request 

of  the  said  C  /),  had  then  and  there  undertaken,  and  Mthfuliy 
promised  the  scdd  C  D  to  marry  him  the  said  C  Z>,  he  the  said 
C  D  undertook,  and  then  and  there  faitlifully  promised  the  said 
A  Bio  marry  her  the  said  ABin?i  reasonable  time  then  next  fol- 
lowing. And  the  said  A  B  avers,  that  she,  confiding  in  the  said 
last-mentioned  promise  and  undertaking  of  the  said  C  2>,  hath 
always  hitherto  remained  and  continued,  and  still  is,  sole  and 
unmarried,  and  hath  been,  for  and  during  all  the  dme  last  afore- 
said, and  still  is,  ready  and  willing  to  marry  the^said  C  />,  to 
wit,  at.  Sec.  aforesaid,  and  although  a  reasonable  time  for  the 
ssdd  C  D  to  marry  her  the  said  A  By  hath  elapsed  since  the 
making  of  the  said  last-mentioned  promise  and  undertaking  of 
the  said  C  D,  Yet  the  said  C  />,  not  regarding  his  said  last- 
mentioned  promise  and  undertaking,  but  contriving,  &c.  [as 
in  the  first  count]  did  not,  nor  would,  within  such  reasonable 
time  as  aforesaid,  or  at  any  time  afterwards,  marry  her  the 
said  A  By  but  hath  hitherto  wholly  neglected  and  refused  so 
to  do. 

Third  count.  And  whereas  also  heretofore,  to  wit,  on.  See.  at,  8cc.  afore- 
neraily.  '  ^^^9  ii^  consideration  that  the  said  A  B  being  then  and  there 
fiole  and  unmarried,  at  the  like  special  instance,  &c.  had  then 
and  there  undertaken,  and  faithfully  promised  the  said  C  D  Xo 
many  him  the  said  C  Z>,  he  the  said  C  D  undertook,  and  then 
and  there  faiihfuHy  promised  tlie  said  A  B  \o  marry  her  the 

•*     92        ^^^  "^  ^^  ^^  ^*^®  ^^^^  *"^  ^  avers,  that  she,  confiding  in  the 
said  last-mentioned  promise  and  undertaking  of  tlie  said  C  Z>, 


■ 
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hath  always  from  thence  hitherto  remained  and  continued)  and  XI.  For  not 
mill  is,  sole  and  unmarried,  and  hath  been,  for  and  duiing  all  ""»»':y»'*^- 
the  time  last  aforesaid,  and  still  is,  ready  and  wliling  to  marry 
him   the  said    C  Z),  to  wit,  at,  &c.  aforesaid,  and  although  a 
reasonable    time  for  the  said  C  D  to  many  the  said  ji  B  hath 
elapsed  since  tlie  making  of  the  said  last-mentioned  promise 

I  »id  undertaking  last  aforesaid.     And  although  the  said  A  B, 

after  the  making  of  the  said  last-mentioned  promise  and  un- 
dertaking of  the  said  C  D,  to  wit,  on,  &c.  at,  &c.  aforesaidf 
requested  the  said  C  D  to  marry  her  the  said  A  B.  Yet  th« 
said  C  D  not  regarding  his  said  last-mentioned  promise  and 
undertaking,  but  contriving,  and  fraudulently  intending  craftily 
and  subtly  to  deceive  and  defraud  the  said  A  B'lu  this  respect, 
did  not,  nor  would,  at  the  said  time  when  he  was  so  requested, 
as  last  aforesaid,  or  at  any  tim^  before  or  afterwards,  marry 
the  said  A  B^  but  on  the  contrary  thereof,  he  the  said  C  D  9t 

I  the  said  time  when  he  was  so  requested  as  last  aforesaid,  wholly 

refused  then  or  ever  to  marry  her  the  said  A  By  to  wit,  at,  3cc. 
aforesaid.     To  the  damage,  &c. 

I  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  in  con-  l«.    for  not 

^deration  that  the  said  A  B  ?it  the  special,  &c.  had  then  and  hi^^le?v*nt 

there  agreed  with  the  said  C  D  Xo  enter  into  the  service  of  the  '''^^  defend- 
°  ant  s  aervice. 

I  said  C  D  assL  lady's  maid,  and  would  ser\'e  her  the  said  C  D  {i) 

in  that  capacity,  at  certain  wages,  after  the  rate  of  — l.  a  year, 
to  be  therefore  paid  by  the  said  C  D  to  the  said  A  B  during 
I  her  continuance  in  such  service,  she  the  said  C  D  undertook, 

f  and  then  and  there  ^faithfully  promised  the  said  A  B  to  receive  *  93 

\  her  into  the  service  of  the  said  C  D  in  the  capacity  aforesaid, 

and  to  i*etain  and  employ  her  in  such  service  at  the  wages  afore- 
I  said.     And  the  said  A  B  avers,  that  she,  confiding  in  the  said 

promise  and  undertaking  of  the  said  C  D^  hath  always  been  ready 
r  and  willing  to  enter  into  the  service  of  the  ssdd  C  /),  in  the 

f  capaci^  aforesaid,  and  to  serve  her  the  said  C  JD  in  that  ca-    ^ 

pacity  for  the  wages  aforesaid.    And  although  the  said  A  B 


[t)  Sec  precedents,  2  Wentw.  505  where     the    defendant    has  refused 

to  531.  Index  to  vol.  2.    Where  the  to  employ  the  plaintiff,  the  dcclara- 

aervice  has  been  actually  performed,  tion  must  be  special,     2  East,    145< 

tke  deelaratioa  may  be  for  work  and  Cowp.  437*.    4  Esp.  Rep.  7r. 
iaboitf    geaenUy^    Fitz.    902.    but 


I 


•% 
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XXI.  For  mt  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  requested  tlie  said 
Ji  C  D  to  receive  her  the  said  A  B  into  the  service  of  her  the 

paid  C  jD  in  the  ca|>acity  aforesaid,  and  to  retain  and  emploj. 
her  in  such  service  at  the  wages  aforesaid^    Yet  the  said  C  2>, 
not  regarding  her  said  promise  and  undertaking,  but  contri- 
ving, and  fraudulently  intending  craftily  and  subtly  to  deceive 
fU)d  defraud  the  said  ^  ^  in  this  behalf,  did  not,  nor  would,  at 
the  said  time  when  she  was  so  requested  as  aforesaid,  or  at  any- 
time afterwards,  receive  the  said  A  B  into  the  service  of  her 
the  said  C  Z>,  or  retain  or  employ  her  in  such  service  at  the 
wages  aforesaid,  or  otherwise  howsoever,  but  wholly  neglected 
and  refused  so  to  do,  whereby  the  said  A  B  not  only  lost  and 
was  deprived  of  all  thp  profits  and  emoluments  which  might 
and  would  otherwise  have  arisen  and  accrued  to  her  from  en* 
tering  into  the  service  of  the  said  C  X),  but  also  lost  and  was 
deprived  of  the  means  and  opportunity  of  being  retained  and 
employed  by  and  in  the  service  of  divers  other  persons,  and 
remained  and  continued  wholly  out  of  service  and  unemployed 
for  a  long  space  of  time,  to  wit,  for  the  space  of  three  months 
then  next  following,  and  was' and  is  otherwise  greatly  injured 
and  damn  fied,  to  wit,  at)  &cc.  aforesaid,  &c. 


X5.0oabaihl" 
ing  agree* 
ment  for  not 
performing 
put  of  die 
work,  nnd  for 
petHbrming 
the  residoe 
inartificiallT. 
(») 

^  94 


For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  tec.  by  a  cer* 
tain  agreement  then  and  there  made  by  and  between  the  said 
A  B  and  the  said  C  Z>,  it  was  agreed,  that  the  said  C  D  should 
take  down  a  certain  messuage  or  dwelling-house^'  situate  at, 
&c.  and  should  *build  two  other  messuages  or  dwelling-houses 
for  the  said  A  B^  agreeably  to  certain  plans  thereof  then  in  the 
possession  of  the  said  C  Z>,  and  according  to  the  particulars 
and  in  manner  following :  that  is  to  say,  that  the  said  old  house 
should  be  taken  down,  and  the  bricks  cleaned  and  worked  up. 


(fii)  The  terms  of  the .  agreement 
are  to  be  stated  as  in  the  aq;reement. 
The  precedents  which  may  be  classed 
under  Uiis  head  are  very  numerous, 
see  the  Index  to* 2  Wentv.  When 
the  action  is  founded  on  a  written 
agreement,  it  is  usual  to  set  the  same 
out,  as  to  wb^cb^  see  6  East^  569.    If 


the  declaration  be  framed  as  in  the 
second  count  of  the  above  precedent, 
it  must  either  be  shewn  that  the  de- 
fendant was  to  have  a  reward  for  the 
work  to  be  performed,,or  that  he  ae* 
tuaUy  performed  it^  and  aaakilfully^  5 
T.  R.  143. 
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Ice.  [Set   Ota   ihe  agreement  verbatim.^     And  the  said  agree*  XfTl  Fomot 
nent  being  made  afterwards,  to  wit,  on,  8cc.  at,  £cc.     [Mw-  {^^''u'""^^ 
tual  promises  as  ante^  76.]     And  although  the  said  A  B  hath 
always,  &c.    [^Stafe  filain/iff^s  general  fierf or  inane  e  of  the  agrees 
mefUf  and  s/iecial  performance    of  any  precedent  condition. ^-^^ 
Yet  the  said  A  B  m  fact  saith,  that  the  said  C  D  contriving, 
and  wrongfully,   and  unjustly  intending,  to  injure  the  said  A 
j9)did  not,  nor  would  perforni  the  said  agreement,  nor  his  said 
promise  and  undertaking,  but  thereby  craftily  and  subtly  de« 
cetved  the  said  A  B,  in  this,  to  wit^  that  the  said  C  D  wholly 
neglected  and  omitted  to  do  and  perform  certain  works  which 
were   requisite   and   necessary   to   be    done   and  performed 
under  and  by  virtue  of  the  said  agreement,  and  according  to 
the  tenor  and  effect,  true  intent  and  meaning  thereof,  that  is 
to  say,  to  pull  down,  &c.  \JIere  specify  the  breach^  according  to 
thefactj]     And  the  said  C  D  also  thereby  craftily  and  subtly 
deceived  the  suid  ^  ^  in  this^  to  wit,  that  the  said  C  D  after- 
wards, to  wit,  on,  &c.  and  on  divers  other,  Sec.  did  and  peiv 
formed  certain  other  works  which  were  requisite  and  neces« 
sary  to  be  done  and  performed  under  and  by  virtue  of  the  said 
agreement,  in  a  bad,  inartificial,  and  unworkmanlike  manner, 
contrary  to  the  ♦form  and  effect  of  the  said  agreement,  and  of  ift  gt 

his  said  promise  and  undertaking,  to  wit,  at,  &c.  aforesaid.  And  Second  count 
whereas  also  heretofore,  to  wit,  on,  &c.  aforesaid,  at,  Stc.  afore-  t^aeu 
said,  in  consideration  that  tlie  said  A  By  at  the  special,  &c.  of 
the  said   C  D^  had  then   and  there  retained  £^i\d  employed 
him  the  said  C  jD  to  take  down  a  certain  other  messuage  or 
dwelling-house,  with  the  appurtenances,  and  to  erect  and  build 
diversy  to  wit*  two  other  messuages  or  dwelling-houses,  with 
the  appurtenances  in  lieu  thereof,  for  the  said  A  B,  agreeable 
to  certain  plans  and  particulars  then  and  there  made  and  agreed 
upon  by  and  between  the  said  A  B  and  the  said  C  D^  for  cer- 
tain reasonable  reward  to  tlie  said  €  D,  in  that  behalf,  he  the 
said  .C  D  undeitook,  and  then  and  there  faithfully  promised  the 
said  .^  ^  to  erect  and  build  the  said  last-mentioned  messuage 
or  dwelling-house,  with  the  appurtenances,  agreeable  to  the  said 
hst'inentioned  plans  and  particulars y  with  good  and  proper  ma- 
terials, and  in  a  sound,  substantial,  and  workmanlike  manner, 
and  although  the  said  C  D  did  afterwards  and  befoi^  the  com- 
mencement of  this  suit)  ereet  and  build  the  said  last-mentioned 


> 
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XlIT.Fornot  messuages  or  dwelling-houses,  with  the  appurtenances^  for  the 
^hT^      said  ^  -5,  to  wit,  at,  &c,  aforesaid.  Yet  the  said  C  />,  not  regard- 
ing te.  but  contriving,  &c.  did  not,  nor  would,  erect  or  build  the 
said  last*mentioned  messuages  oy  dwelling-houses,  with  the  ap- 
purtenances, for  the  said  A  JB,  agreeable  to  the  iast'tnentioned  ' 
plant  and  particulars^  vnth  good  and  proper  materiala^  and  in  a 
sound,  substantial  and  workmanlike  manner,  but  wholly  neg- 
lected and  refused  so  to  do,  and  on  the  contrary  thereof,  he  the 
said  C  D  erected  and  built  the  said  last-mentioned  messuages 
or  dwelling-houses,  with  the  appurtenances,  different  from  and 
•       contrary  to  the  said  last-mentioned  plana  and  particulars^  and 
mnth  dad  and  improper  materials^  and  in  a  slight,  weak,  inarti- 
ficial and  unworkmanlike  manner,  contrary  to  the  form  and  ef- 
fect of  his  said  last-mentioned  promise  and  undeitaking,  to 
wit,  at,  &c.  aforesaid.     [Add  another  count  similar  to  the  lastt 
^  96  omitting  the  words  *in  italics,  and  such  other  counts  as  may 

be  applicable  to  the  case.] 

U.  Against  an  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  in  con- 
negligenUj       sideration  that  the  said  A  B,  at  the  special  instance  and  re- 

»a?e  *to°trial  ^^^^^  ^^  ^^®  ^^^  ^  ^^  ^^^  ^^®"  ^^  there  retained  and  employ- 
without  pro-  cd  the  said  C  Z>  as  an  attorney  of  the  court  of  our  said  lord 
(n)  '  the  king,  before  the  king  himself,  to  prosecute  and  conduct  a 

certain  action  of  trover  in  the  same  court,  by  and  at  the  suit  of 
the  said  A  £  against  one  Ji  F,  for  taking  away  and  converting 
to  his  own  use,  certain  goods  and  chattels,  claimed  by  him  the 
said  .^  ^  to  be  his  own  pix>per  goods  and  chattels,  for  ceitain 
reasonable  fees  and  reward,  to  be  therefore  paid  by  the  said 
A  B  to  the  said  C  i>,  he  the  said    C  D  undertook,  &c.  to 


(n)  Declaradons  against  auction-  4  Barr.  2061.  9  Wilt.  325.  1  Saand. 
eers,  agents,  &cc.  of  every  description,  312.  n.  2.  and  of  others,  and  of  the 
may  be  framed  on  the  same  principle  distinction,  where  there  is  no  reward^ 
as  this  form.  See  preoodenU  of  dc-  5  T.  R.  143.  7  T.  R.  171.  1  H.  Bt. 
cbrations  against  attomies,  &c.  for  158.  Tliough  usual  it  is  not  in  gene* 
neglect,  in  the  Index  to  vol.  2.  of  ral  necessary  nor  advisable  to  allege 
Wentw.  The  law  implies  a  contract  that  the  party  against  whom  the  ae- 
on the  part  of  an  attorney,  and  others  tion  was  depending,  was  indebted, 
employed  for  rewanl,  to  conduct  the  Sio.  but  the  dedaradon  may  be  with- 
buainess  of  another,  to  perform  their  out  any  inducement,  and  may  corn- 
duty,  in  relation  to  tlteir  employment,  meiice  with  the  statement  of  the  re^ 
As  to  the  liability  of  an  attorney,  see  tainer.    See  Peake,  C.  N.  P.  119. 


* 
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prosecute'arid  conduct  the  ssdd  action  in  a  propcff  Skilful  and  -^'^'  ^goimt 
diligent  manner. (o)     Nevertheless  the  said  C  D,  not  regard- 
ing his  said   promise   and   undertaking,  but  contriving,  8cc. 
did  not  nor  would  prosecute  or  conduct  the  said  action  in  a 
•proper,  skilful,  or  diligent  manner,  but  on  the  contrary  there-  *  97 

of,  prosecuted  and  conducted  the  same  action  to  trial  in  so 
improper,  unskilful,  and  negligent  a  manner,  [in  not  having  a 
certain  instrument  before  then  prepared  by  the  said  C  />,  and 
purporting  to  be  a  sale  and  assignment  of  the  said  goods  and 
chattels,  by  the  said  E  F  to  the  said  A  B^  stamped  according 
to  law,  so  that  the  same  might  have  been  given  in  evidence  on 
'the  said  trial  of  the  said  action,](/^)  that  the  said  A  Bhj  the 
Mdd  neglect  and  default  of  the  said  C  i>  in  that  behalf,  was 
hindered  and  prevented  from  giving  the  same  instrument  in 
evidence  upon  the  trial  of  the  said  cause,  and  by  reason  there- 
of, was  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  compelled 
to  suffer  himself  the  said  ^  B  to  be  nonsuited  in  the  said  ac- 
tion, whereby  he  the  said  A  B  was  not  only  hindered  and  pre- 
vented from  recovering  his  damages  from  the  said  E  F^  by 
reason  of  his  taking  away  and  converting  tlie  said  goods  and 
chattels  as  aforesaid,  but  hath  also  been  forced  and  obliged  to 
pay  and  hath  paid  to  the  said  E  F  ?l  large  sum  of  money,  to 
wit,  the  sum  of  — ^.  for  his  costs  and  charges  in  and  about  his 
defence  of  the  said  action  ;  and  hath  also  been  forced  and  obli- 
ged to  pay,  and  hath  paid  to  the  said  C  Dj  another  large  sum 
J  of  money,  to  wit,  the  sum  of  — /.  for  his  costs  and  charges, 

'  for  the  prosecution  and  conduct  of  the  said  action,  to  wit,  at, 

*J  &c.  aforesaid.     \_Add  such  other  sfiecial  counts  as  Tnay  be  apfilica" 

hk  to  the  ccLsc^ 


{0)  It  is  io  general  pi'0|)er,  at  least  said  C  D^  under  and  by  virinc  of  his 

in  one  count,  to  declare  generally  on  said   retainer,  and  his  said   promise 

Ue  duty    of  the  agent.   Rep.  temp,  and   undertaking,  to,*'  &c.      (stating 

Hardw'.309.  In  sonte  cases  it  is  advisable  the  particular  duty,)  and  then  pro- 

here  to  st^itc  the  purticuUr  act,  which  ceed,  "  Nevertheless,"  &c. 

it  was  the  duty  of  the  defendant  to  (/>)  The  statement  of  the  partica- 

perform,    and  which  allegation  may  lar  neglect  of  duty,  must  necessarily 

be  introduced  in  the  following  way  :  depend  on  the  circumstances  of  each 

•*  and  although  it  was  the  duty  of  the  particular  case. 
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15.  For  not         For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  the  said 

whe]rt.'(9^)        ^  ^  bargained  for  and  bought  of  the  said  A  By  and  the  *said 

*   98  ji  Bdii  the  special  instance  and  request  of  the  said  C  Z),  then  and 

there  sold  to  the  said  C  Z)  a  large  quantity,  to  wit,  ten  loads  of 

wheat,  at  the  rate  or  price  of  — /.  for  each  and  every  load  thereof^ 

to  be  delivered  by  the  said  A  B  xo  the  said  C  X)  in  a  week  then 

next  following,  at ,  and  to  be  paid  for  by  the  said  C  D  \o 

the  said  A  B  on  the  delivery  thereof,  as  aforeswd,  and  in  con- 
sideration thereof,  and  that  the  said  A  -S,  at  the  like  special  in- 
stance and  request  of  the  said  C  Z>,  had  then  and  there  under- 
taken and  faithfully  promised  the  said  C  D  io  deliver  the  said^ 
wheat  to  him  the  said  C  jD  in  the  time  and  at  the  place  afore- 
said, he  the  said  C  D  undertook,  and  then  and  there  faithfully 
promised  the  said  A  B^  to  accept  the  said  wheat  of  and  from 
him  the  said  A  B,  and  to  pay  him  for  the  same,  on  the  de- 
livery thereof  to  him  the  said  C  2)  as  aforesaid.  And  although 
the  said   A  B  afterwards,  and  within  a  week  next  after  the 

* 

making  of  the  said  promise  and  undertaking  of  the  said  C  Dj 
to  wit,  on,  Sec.  at,  &c.  aforesaid,  was  ready  and  willing,  and 
then  and  there  tendered  and  offered  to  deliver  the  said  wheat 
to  him  the  said  C  D^  and  then  and  there  requested  the  said 
C  Dxo  accept  the  same,  and  to  pay  him  for  the  same  as  afore- 
said.(r)  Yet  the  said  C  D  not  regarding  his  said  promise  and 
undertaking,  but  contriving,  and  craftily  and  subtly  intending 
to  deceive  and   defraud  the  said  .^  ^  in  this  behalf,  did  not> 


(7)  See  the  precedents  in  Index  be  In  bills  of  exchange,    &c.    See 

to     2  Wentv.      For  not  accepting  cmUy  85.  as  to  the  count  for  goods 

stock,  4Ka8t,  C07.    If  tliere  wei^  a  bargained  and  sold,  antey  17. 

special  written    agreement  between  (r)  K  by  the  terms  of  the  contract; 

the  parties,  a  count  moy  be  framed  it  were  not  incumbent  on  the  TendoTy 

thereon,    staling    mutual    promises,  to  deliver  at  any  particular  place,  but 

As  the  plainti.T  may  recover  on  the  on  the  vendee  to  fetch  the  goods  away 

counts,  for  goods  bargained  and  sold,  from  the  plaintifT's    premises,  as  is 

although  the  goods  have  been  resold,  genei*aUy   intended,    when  it  is  not 

(sec  iEsp.  Rt'p.  '251.      1  Kast,  194.  otherwise  agreed,  (5  T.  R.  409.)  the 

1  Vo.'.y..  juii.  ."ioO.    7  T.  R.  67.)  tliis  contract  should  be  stated  accordingly, 

co'iri  is  n'>t  uhsolutely  necessaiy.    It  and  the  defendant*s   engagement  to 

is  u  iUal,  ho-w  ever,  to  declare  specially,  fetch  away  within  a  specified  time»  <Mr 

iiiid  tliis  is  nccesiinry,  in  oi-der  to  re>  a   reasonable  time,    will    be    stated, 

cover  any  special  da  mage,  by  rehous-  and  in  such  case  it  will  be  sufficient 

ing,  ^c.  it  i»  also  necessary  to  declare  to  aver  the  pUiatiif't   readiness  I& 

specially,  -when  llie  payment  was  to  deliver. 


i  tie  itM' 
I  to  htm 


■  '■t'-rfirc,  to  wit,  citi,  . 
I'c  and  tci|UtTU  i>l 
'  •.•I  buy  uf  liim  tlu- 

ibl  to  iba  aulil  .i  il  u  Ut,;.. 

:  Ji  tho  rate  111-  price  of  — ' 

:  .  be  ddWcrrd  by  ihc  <util  C  : 

vf tn^l. il><ii  iiext folio wingi  at'    ■   ,  iind  UtUt  puij 

.^  /ttuilicMid  C  li  on  the  deliver)-  tlwrcoT  as 

ii.  ( (iri^i.lcrsdon  thereof,  aiwl  llioi  tlic  S^l  .*  B 

lud  ihcn  tnil  (hero  untlcnftkca  und 

111  C  /J  to  Bcceiit  and  rcci^n;  the  iiuiil 

...   lurihe  aaigc  w  the  rate  or  price  nfarc* 

siiij  (■  D  uiiilenouk,  &.C.  to  (Itlivor  tl»e  saSit 
In-  v.,,j.|  _/  fl  as  ifwcTOid  i  mill  ii1iIiohk'>  tl"'  K»id 
i^e^y  ul  Uie  said  wlie^l,  oa  ufi^i-caJdi  IwiU  'ong 
aid  the  siild  .4  B  htith  *alwuy»  b«c;i)  ready  and 
the  said  whe:it,  and  Id  put  for  tho 
or  [nice  ;ifoic*-..iid,  lo  wit,  ui,  J.x.-BfiireBiidi 


f- 
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AT/,  yof  yet  the  said  C  Z)  not  regarding,  Sec.  but  contriving,  &c.  to  de- 
-'•oJc^ff.  ■  "^  ceive  and  defraud  the  said  A  B  \n  this  behalf,  did  not-  nor 
•would,  within  the  time  aforesaid,  or  at  any  time  attenvardsT  de-- 
liver  the  said  wheat,  or  any  part  thereof  foi^  the  suid  A  B,  at, 
Ecc.  aforcaaid,  or  elsewhere,  but  wholly  neglected  and  refused, 
so  to  do,  whereby  the  said  A  B  hath  lost  and  been  deprived  of 
divers  great  gains  and  profits,  which  might  and  otherwise 
would  have  arisen  and  accrued  to  him  from  the  deliveiy  of  the 
said  wheat  to  him  the  sidd  A  B  dis  aforesaid,  to  wit,  at,  &c» 
aforesaid.  [^Add  counts  for  money  had  and  received^-'^nd  cm.  att 
account  stated.'} 

17.  On  a  wRr-  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  in 
horse  to  be  Consideration  that  the  said  A  By  at  the  special  instance  and 
^ '"l^m  *»^q"est  of  the  said  C  Z),  would  buy  of  him  the  said  C  />,  a 

certain  horse,  at  and  for  a  certain  price  or  sum  of  money,  to 
wit,  the  sum  of  — /.  to  be  therefore  paid  by  him  the  said  A  Bj 
he  the  said  C  D  undertook,  and  then  and  there  faithfully  pro- 


■*'• 


•   (j!)  As  to  actions  for  breaches  of  N.  B.  94.  ace.     See  2  Wooddes.  415. 

itarraiulL-s  in  g^^acriil,  see  I  Vin.  \br.  3  Id.  tdO.  cont.    It  is  not^  neceaiary 

lit.   Actions  Case,  Deceit,    P.  b.   1.  for  the  purchHser  to  return  the  hone. 

Com.  UI^.  Action  on  the  Case  for  a  &cc.  unless  it  be  expressly  stipulated 

J)ectit,  A.  8.      *2  E:«st,  44^).      It  was  that  he  shoulJ  do  so,    2  H.  Bl.   572. 

formerly  tn ope  usnal  to  declare  in  case  2T.  R.   745.     If  not  so  stipulated  an 

than   in   assuinpHit ;    but  of   late  as-  action   for  the   breach  of  tparran^ 

feusiipsit  is  most  usual,    sec  2   East,  may  be  supported  without  returning^ 

4.11,  45'2.  but  if  it  be  doubtful  whe-  the  horse,  or  even  giving  notice  of 

Iher  the  defeuda!)t  has  a  partner,  it  the  unsoundness,    and  although  the 

>9   H'lvisable   to  declare  in    case,    to  purchaser  have  resold  tlie  horse,  I  H. 

avoid  a  plea  in  abaU-ment,    3  East,  Bl.  17.     1  T.   R.  136.      2  V.  R.  745. 

G'2.    sec  the  form,  in  case,  post,  and  Rut  unless  the  horse,  &c.  be  retann 

S  Vv'ils.  40.      A  warranty  on  tl\e  sale  ed  as  soon  as  the  defect  is  discovered, 

of  a  per>jonal  chattel 'as   to   the  riglit  or  if  the  horse  has  been  long  worked^ 

tli'  j'-.'to,    is  goncridly   implied,  2  lil.  the   purchaser   cannot    recover  hack 

Com.  451.      3  Id.    l6(>.      3  T.  li.  57.  the  purchase-money  on  the  count  for 

I'cakc,  C.  K.  P.  01.  but  not  as  to  tlie  money  had  Ri\d  received,  I  T.  R.  135 

vli^ht   to  real  propi-rty,  (On'ng.  6.54.  5  East,  449.  7  East,  2*4.  I  New  Rep. 

2  R.  k  P.  13.  3  B.  k  P.  lCi^>.)  if  a  260.  and  in  these  cases,  or  when  tlio 
re's^dar  mnveyance  has  been  execu-  purchaser  has  doctored  the  hoi-se,  he 
tetl,  6  T.  R.  f)Ofi.  Nor  is  a  warranty  has  no  defence  to  an  action  by  tlic 
of  soundness,  goodness,  or  value  of  vendor  for  the  priec,  bat  must  pro- 
a  horse  or  other  iiersonalty  ever  ini-  cecd  in  a  cross  action  ou  the  warranty, 
plied,  2  Eaiit,  31  i.      2  lU.  Com.  451.  Id.  ibid.      3  Esp.  Ucp.  82.     4  £&p- 

3  Bl.  Com.  165.      2  Roll.  Rep.  5.    F.  Rep.  05. 


f 
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mlsed  the  said  ji  B  that  the  said  horse  then  was  8cundi{u)  XVJL  On 
and  the  said  4  B  avers,  that  he>  confiding  in  the  suid  proniLe  **''  "  *-*• 
•  ^nd  ttodertaking  of  the  said  C  Dy  did  afterwards,  to  >vic,  on, 
&c  aforesaid,  at,  &c.  alorcbidd,  buy  the  said  horse  of  ihc  said 
C  D  and  tlien  and  there  paid  him  for  the  same  the  said  bum 
of  — /•  nevertheless,  the  said  C  D^  contriving  and  fraudulently 
intending  to  injure  the  said  A  5,  did  not  perform  or  regard 
ills  said  pramise  and  undertaking,  so  by  him  made  as  afore- 
said, but  thereby  craftily  and  subtly  deceived  and  defrauded  the 
said  A  Bin  this,  to  wit,  that  the  s^id  horse,  at  the  time  of  the 
making  of  the  said  promise  and  undertaking  of  the  said  C  />, 
was  not  sound,  but  on  the  contrary  thereof,  was  at  that  time 
Qnsound,(jtr)  whereby  the  suid  horse  became  and  was  of  no 
use  or  value  to  the  said  A  B  ^  and  he  the  said  A  B  hath  been 
put  to  great  charges  and  expense  of  iiis  monies  in  and  about 
<lhe  feeding,  keeping  and  taking  care  of  the  said  horse,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  tlie  sum  of 
L  to  wit,  at,  kc.  aforesaid. 


And  whereas  also  afterwards,  to  wit,  on,  &c.  aforesaid,  at  Seeond  count 
&c.  aforesaid,  in   consideration   that  the  said  A  B^  at  the  like 
special  instance  and  request  of  the  said   C  By  had  then  and 
there  bought  of  him  the  said  C  Dj  9^  certain  other  horse,  at 
and  for  a  certain  other  price  or  sum  of  money  then  "and  there         *    102 
I  agreed  upon  between  him  the  said  A  B  and  the  said  C  jD,  he 

t  the  said  C  D  undertook,  and  then  and  there  faithfully  pro- 

mised tiie  said  A  B  that  the  said  last-mentioned  horse,  at  the 
'  time  of  the  said  sale  thereof,  was  sound;  nevertheless,  the  suid 

C/>,  contriving,  &c.  {as  in  thejirat  county)  in  this,  to  wit,  that  the 
aaid  last-mentioned  horse^  at  the  time  of  the  said  sale  thereof, 
was  not  sound,  whereby  the  same  horse  then  and  there  became, 
fcc.     \^A8  in  the  first  county  and  add  counts  for  /lorae-kee/ij  if 
there  were  any  contract  to  that  effcct^-^and  the  money  counts, '\ 


in)  This  form  m«y  readily  be  fffi-  being  a  rale  in  pleading,  Uiat  the 
plied  to  any  deseription  of  warranly,  breach  may  in  general  be  assigned  in 
as  that  the  horse  was  "free  from  the  negative  of  the  irords  of  the  con- 
vice,"  &c.  tract.  Com.  Dig.  Pleader,  C.  45.  C 

(x)  The  particQlar  description  of  Saund.  181.  b.    3.  T.  R.  507. 
ansoondness  needs  not  be  stated^  it 


♦' 


9^ 
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18.  On  a  war-  For  that  whereas  heretofore,  to  wit,  on,  &c.  at.  8cc.  in  con- 
eomidnt'ss  oti  sidcrailon  that  the  said  j1  By  at  the  special  instance,  &c.  would 
the  exchange  deliver   to  the  said  C  U  &  certain  hoi^e  of  him  the  said  ^  jB,  ^ 

oJL  horses.  ' 

of  great  value,  and  would  also  pay  to  him  the  said  C  i>  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  — I.  of  lawful,  &c.  in 
exchan<;e  for  a  certain  mare  of  him  the  said  C  £),  he  xhe  said 
CI}  umlcrtook.  &c.  that  the  said  mare  of  him  the  said  C  D^ 
was  then  and  there  sound  ;  and  the  said  ^1  B  avers  that  hei 
confidinjj  in  the  said  promise  and  undertaking  of  the  said  C  D^ 
did  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  de- 
liver to  the  said  C  /),  the  said  hoi-se  of  him  the  said  A  B,  and 
did  also  then  and  there  pay  to  him  the  said  C  D  the  said  sum 
of  — /.  in  exchange  for  the  said  mare,  of  him  the  said  C  D. 
Yet  the  said  C  Z),  contriving  and  fraudulently  intending  to  in- 
jure the  said  ji  By  did  not  perform  or  regard  his  said  promise 
and  undertaking  ;  but  thereby  craftily  and  subtly  deceived  the 
said  j1  B  in  this,  to  wit,  that  the  said  mare,  at  the  time  of  the 
making  of  the  said  promise  and  undertaking  of  the  said  C  D 
as  aforesaid,  was  not  sound,  but  on  the  contrary  thereof,  was 
at  that  time  unsound,  whereby  the  said  mare  became  and  was  ■ 
of  no  use  or  value  to  the  said  A  By  to  M'it,  at.  Sec.  aforesaid  ; 
and  whereby  also,  {state  sfieciul  damage  by  exfiense  of  feeding  y 

Second  count   ^c.  an  ante y  101.)     And  whereas  also  afterwards,  to  wit,   on, 
See.  aforesaid,  at,  &c.   aforesaid,  in  consideration  that  the  said 

^    103  *^  -^»  ^t  the  *like  special,  &c.  had  then  and  there  delivered  to 

.  the  said  C  D  ?l  certain  otlier  horse  of  him  the  said  A  By  of 
great  value,  and  had  also  paid  to  him  the  said  C  D<y  a  certaia 
other  sum  of  money,  to  wit,  &c.  in  exchange  for  a  certain  other 
mare  of  him  the  said  C  Z),  he  the  said  C  D  then  and  there  un- 
dertook, &c.  that  the  said  last-mentioned  mare,  at  the  time  of 
such  last-mentioned  exchange,  was  sound  ;  yet  the  said  C  /> 
contriving,  &c-  did  not  perform  or  regard  his  said  last-^mentiou- 
cd  promise  and  undertaking  ;  but  thereby  craftily  and  subtly- 
deceived  the  said  A  B  in  this,  to  wit,  that  the  said  last-men- 
tioned mare,  at  the  time  of  the  said  last-mentioned  exchange, 
was  not  sound,  but  was  at  that  time  unsound,  and  thereby  be- 
came and  was  of  no  use  or  value  to  the  said  A  By  to  wit,  at, 
&c.  aforesaid.  \A9  to  the  statement  of  the  damage  and  the  com^ 
•niofi  tountsj  a?ztCy  10 \, 2 


n' 


aPKCiAi.  trouN'r-i. 


^G.u.vsT  B.rnj:£s. 


I 


,acnwd.a  Lord  Hatf,.!  ■>!?,  9M.  tr'.n,  Cli.  J.  ' 
am  six  sorts  <il  i  \    it  .  .  .::     ' 

!■««  Aalmmt*'  ><  < 

■r/tMiUini,   or   iiii. 
ptbrUii^tKiilurwivliuvii  uv-.i'. 
when  ibe  ixulce  uixkrtukcs    ' 
uUnil  Uie  Uiin);  ImUciI.  or  to  cji  i ; 
i-'-j.'.v  ■ .   i.    !■    I.  for  luilee'b  uitc  wUhtiut  rtw^iU  lo  U^kir.     ■(. 
.'fi,  wltcie  gufjcls  arc  |wwned  lo  biulcc.     9.  t.o- 
Lilt;,  vrliidi    ia  alwiiys  lor    reward;  and  whit  bis 
CiUu^'i  1>L-  -Lacaiio  reiy  uruseoE  itic  thing  by  bKilcc  p->yiiig  rv 
mird  U>  Uic  builor.    3dlf<  Localio  v/ima /aacndi,  wben  work 
ami  Utxiur,  or  tMCfi  uid  puttit  arc  u>  be  tierfoniivd  ur  beviowud 
on  the  thing  dctiicrcd.    3dly.  l-oeatio  o/ierh  menlum  vthinda- 
Ttott,  wiitn  ^qtMJito  itrc  delirered  Id  a.  public  Ciuiicr,  or  a  [irivuie 
pcrsmi  til  be  caificd.     Tbc  ru!i|>ci:uve  Itubiriticx  of  [licit  ai-vu- 
ni  iMiccs  lire  coitridorcd  in  the  )»ithuri(ic»  ubuvc  n-f 
aid  in    t  i/.  if/,   isa.     I  Sau7!d.  312.  n.  2,     In  tin:   J' 
paipiB  B    ■precedent    is  |;tvcn  under   each  of  Uko  li..^-   . 
nMioltf  occur  ia  pnuiice.  except  ihut  of  Mandatum,  m  W  wiucb 
fp«  u  dccUriiiion^  I  H.  lit.  158.     s  T.  R.  143; 


Knr  that  whcrras  heretofore,  towit,  on,  &c.  at,  fee.  tn  coBm-     iirf" 

denUon  Ihut  ikc  mid  ^  B,  ni  the  speciul,  be.  hnd  caused  to  tic   |ij,  ' f, 

deUvend  to  him  lite  snid  CD  certiJii  goods  nnd  cttattcb,  to  Ji^"!'" 

Wftt  Sic  of  (>TeatVHlUP.  to  wit,  of  lUc  value  of — I.  to  be  Ukcn  •  ■'  ■  ■ 

af,  uikd  s*(d]p  utid  securely  kept  by  ibc  said  C  /)  for  the   , 

•<f  £,  lieibesuidC'iluitdeitnok.  &c.  lo  lake  ducsndpn>]\CT  ^j, 

lufi  iiiidanlelyaodsecun;t>-kn-pthc  said  goods  and  .Imiti:!^ 

thcuid  A  i?,  and  10  redeliver  the  same  to  hltntlie  kmU^/  O, 


Mi. 
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xrx'.jj^ntiiai  when  he  the  said  C  D  should  be  thereunto  aften^vards  request- 
Matkes,  ^^  .  ^^^  although  the  said  C  D  then  and  there   had  and  re- 

«       ceived  the  said  goods  and  chattels  of  and  from  the  said  A  M^ 
Ibr  the  purpose  aforesaid  ;  and  although   the  said  C  D  was 
afterwardsi  to  wit,  on,  Sec.  at,  &c.  aforesaid,  requested  by  the 
said  j1  B  io  redeliver  the  said  goods  and  chattels  to  him  the 
{  said  J  B  ;  yet  the  said   C  D^  not  regarding   his  said  promise 

and  undertaking,  but  contriving,  &c.  did  not,  nor  would^  take 
due  and  proper  care  of,  and  safely  or  securely  keep  the  said 
goods  and  chattels,  or  any  part  thereof,  for  the  said  jf  B,  nor 
did,  nor  would,  at  the  said  time  when  he  was  so  requested  as 
aforesaid,  or  at  any  time  afterwards,  redetiver  the  same  to  the 
said  ji  Bj  but  on  the  contrary  thereof,  he  the  said  C  D  so  neg- 
lip^ently  and  carelessly  conducted  himself,  with  respect  to  the 
said  goods  and  chattels,  and  took  so  littfecare  thereof,  that  by  and 
through  the  mere  carelessness,  negligence  and  improper 
conduct  of  the  said  C  D  and  his  servants  in  that  behaify 
^  105  *the  said  goods  and  chattels  being  of  the  I'alue  aforesaid,  be- 
came and  were  wholly  lost  to  the  said  A  j9,  to  wit,  atj  &c. 
aforesaid.  \j/ldd  a  count  on  defendant's  imfiUed  undertaking  to 
redeliver  on  request^  omitting  the  statement  of  the  want  qf  care, 
Tf  the  defmdant  has  been  guilty  of  a  conversion^  or  it  be  doubt" 
ful  whether  others  also  may  be  liable^  it  may  be  advisable  to  de-^ 
dare  in  case,  adding  a  count  in  trover,     3  £astj  62.  TO.J 

Oojmtwdatum,      For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  in  cond'- 

ante,     103.  , 

SO.  For  not    deration   that   the  said   ji  B,  at  the  speaal,  8cc.  would  from 

eafiks^or^pay-  ^^^  ^°  ^™®  ^^^  ^"^  deliver  to  him  the  said  C  D  ale,  and 
inj?  for  them,  ^ould  send  and  deliver  the  same  to  him  the  said  C  D,  in  hogs- 
heads and  casks  of  the  said  A  B^  he  the  said  C  D  undertook} 
Sec.  to  return  the  said  hogsheads  and  casks  to  him  the  said 
A  B  qX  the  expiration  of  a  reasonable  time  to  be  allowed  for 
emptying  the  same,  or  to  pay  him  for  the  said  hogsheads  and 
casks  at  the  rate  and  price  of  1/.  for  each  of  the  said  hogshe/ids 
and  casks.  And  the  said  A  B  avers,  that  he,  confiding,  &c.  did 
afterwards,  to  wit,  on,  Sec.  aforesaid,  and  on  divers  other  days  and 
dmes  between  that  day  and  the  commencement  of  this  suit,  sell 


(-)  See  a  form,  1  Wils.  115. 


.r 

■ 


Special  counts. 


105 


and  deliver  divers  large  quantities,  to  wit,  — —  hogsheads  and  XX.  Tw  mt 
i.^—  casks  of  ale,  to  the  said  C  D,  and  did  then  and  there  ^aehs!'^ 
send  and  deliver  the  same  to  him  the   said  C  D  m  divers, 
to  wit,  —  hogsheads  and        '    casks,  of  him  the  said  ji  Bj 


of  great  value,  to  wit,  of  the  value  of  — /.  and  although  a  rea- 
sonable time  for  emptying  the  said  hogsheads  and  casks,  and 
returning  the  same  to  the  sidd  ji  B  huth  long  since  elapsed. 
Yet  the  said  C  i?,  not  regarding,  &c.  but  conniving,  &c.  did 
iioIy  nor  would,  at  the  expiration  of  such  reasonable  time  as 
aforesaid,  or  at  any  time  before  or  since,  although  often  re- 
quested so  to  do,  return  the  said  hogsheads  and  casks,  or  any 
of  them,  to  the  said  A  By  nor  did,  nor  would,  pay  the  said  A  B 
for  the  same,  or  any  of  them,  at  the  rates  and  prices  aforesaid. 
But  to  *retum  the  said  hogsheads  and  casks,  or  any  of  them 
to  the  said  A  B^  or  pay  for  the  same  as  aforesaid,  he  the  said 
C  D  hath  hitherto  wholly  neglected  and  refused,  and  still  neg- 
lects and  refuses  so  to  do,  to  wit,  at,  &c.  aforesaid.  ^J^econd  count 
for  not  returning  the  casksy  07nitti7ig  what  relates  to  the  fiayment 
<lf  money y  and  add  one  count  for  caaka^  gooda^  Hfc,  aold  and  (/f- 
Uvered-^-^money  had  and  received'-^-and  the  account  stated.^ 
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For  that  whereas  before  and  at  the  time  of  the  making  of  pignori, 
the  promise  and  undertaking  of  the  said  C  D  hereinafter  next  ^^^\  *^?' 

"  21.  Against  « 

mentioned,  the  said  C  I)  was  a  pawnbroker,  to  wit>  at,  Sec.  And  pawnbroker 

thereupon  heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid,  in  con-  pledge. '^  ' 

dderation  that  the  said  A  B^  at  the  special  instance  and  request 

of  the  said  C  /),  had  then  and  there  pawned   and  delivered  to 

him  the  said  C  i>,  certain  goods  and  chattels,  to  wit.  Sec.  of  him 

the  said  A  B,  of  great  value,  to  wit,  of  the  value  of — L  as  and  by 

way  of  pledge  to  him  the  said  C  Z),  for  a  certain  sum  of  money, 

to  wit,  the  sumof  — /.  then  and  there  advanced  by  him  the  said 

C  D  io  the  said  A  B,  thereon,  he  the  said  C  D  undertook,  &g- 

to  take  due  and  proper  care  of  the   said  last-mentioned  goods 

and  chattels,  until  the  same  should  be  redeemed  by  the  said 

A  i5,  and  redelivered  by  the  said  C  D  to  the  said  A  B,  And  al- 

though  the  said  C  D  then  and  there  had  and  received  the  said 

goods  and  chattels  for  the  purpose,  and  on  the  terms  aforesaid.. 

Yet  the  said  C  Z),  not  regarding,  &c.  but  contriving,  &c.  did  not 

take  due  and  proper  care  of  the  said  goods  and  chattels  until  tl>e 

same  were  redeemed  by  the  said  A  jB,  and  redelivered  by  the  said 
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Pai*ti^i^^  ^  ^  to  the  said  ^  By  but  on  the  contrary  thereof,  he  the  said  C  2) 
afterwards,  and  whilst  he  so  had  the  custody  of  the  said  goods  and 
chattels  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  took  so 
little  care  of;  and  so  negligently  kept  the  said  goods  and  chat- 
tels, that  the  same,  while  they  were  in  the  possession  of  the  said 
C  Dy  for  the  purpose  aforesitid,  by  and  through  the  mere  care- 
lessness  and  negligence  of  the  said  C  Z)  in  that  behalf,  became 
K)7  *and  were  wholly  lost  to  the  said  A  By  (or  greatly  damaged  and 
spoiied,)  to  wit,  at,  &c.  aforesaid.  [^4dd  a  count  09  for  a  de* 
positum,  antcy  103.  and  Lord  Haym.9\2.'] 

* 

^ue%3'.^''  ^^"^  ^^^*  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  in  con- 

*i2.  Against  sideration  that  the  said  A  By  at  the  special,  &c.  of  the  said 

horse  for  ri-  ^  ^  would  let  to  hire  and  deliver  to  him  the  suid  C  Z),  a  cer- 

piTrfy^'iSn  ^"^  ^^''^^^^^  ^^  ^^^  ^^^  ^^^^  -^  ^»  «>f  g^eat  value,  to  wit,  of  the 

ftf'f^'^t^  "^^^  ^^~^'  ^^^  ^^^  ^^®  ^"'^^*  ^  ^'  ^0  go  and  perform  a  certain 
for  which  it  journey  therewith,  to  wit,  from,  &c.  to,  &c.  and  from  thence  back 
Am   ir  h^\xx  to,  &c.  aforesaid,  for  certain  reasonable  reward  to  the  said 

A  Bm  that  behalf,  he  the  said  CD  undertook,  &c.  that  he  the 
said  C  t>  would  not  go  or  perform  another  or  difleient  journey 
witli  the  said  horse  than  the  said  journey  from,  &c.  to,  &c. 
aforesaid,  and  from  thence  back  again  to,  &c.  aforesaid,  and  that 
he  would  ride  and  use  the  said  horse  in  a  moderate,  careftil,  and 
proper  manner.  And  the  said  A  B  avers,  that  he,  confidmg,  &c. 
did,  afterwards,  to  wit,  on,  &c.  aforesaid,  at  &c.  aforesaid,  let  to 
hire,  and  deliver  the  said  horse  to  the  said  C  Z>,  and  the  said  C 
n  then  and  there  hired  and  received  the  same  of  and  from  the 
said  A  By  for  th^  purpose  and  upon  the  terms  aforesaid.  Yet 
the  said  C  Dy  not  regarding.  Sec.  but  contriving,  &c.  after- 
wards, to  wit,  on,  &c.  aforesaid,  went  and  performed  with  the 
said  horse  another  and  different  journey  than  the  said  journey 
from,  &c.  aforesaid,  to,  &c.  aforesaid,  and  from  thence  back 
again  tp,  &c.  aforesaid,  that  is  to  say,  a  certain  journey  from,  &c. 

aforesaid,  to,  &c.  aforesaid  and  thence  to  a  certain  place  called , 

^  in  the  county  of ^  and  thence  back  again  to aforesaid, 

and  in  going  and  performing  the  said  last-mentioned  journey  as 


(a)  This  is  uwml,  though  to  avoid    insert  the  words,   w  .nd  bridle  an* 
any  doubt,  it  may  perhaptbe  advisn-    saddle." 
We,  whc»  applicable  tp  the  facts,  to 
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4feiie9aid,  he  the  said  CD  aoimmoderuteiy,  violently,  carelessly,  jgaiust  JhiiU 
and  improperly  rode  and  used  the  said  horse,  thut  by  means  of  ''*^*' 
tke  several  premises  aforcs.dd,  the  said  *horse  became  and  was 
greatly  lamed  and  hurt,  and   so  i^niained  and  coniinued  for  a 
long  space  of  time,  to  wit,  &c.   hitherto  and  during  all  >f4iich 
time  he  the  said  yi  B  lost  and  was  deprived  of  the  use  and  be- 
nefit of  his  said  horse,  and  also  thereby  the  suid  horse  then  and 
there  became  and  was  greatly  damaged,  lessened  in  value,  and 
spcttled,  to  wit,  at,  8cc.  aforesaid.     \^^rhc  second  count  is  usually 
for  riding   the  horse  immoderately^   and   is   an  follows  :J    Ajd  Second  count. 
whereas  also  heretofore,  to  wit,  on,  Sec.  aforesaid,  at,  &c.  aiorc- 
said,  in  consideration  that  the  said  ji  7^,  at  the  like,  &c.  hud  let 
to  hire  and  delivered  to  him  the  said  C  A^  certain  outer  horse 
of  him  the  said  A  B  oi  great  value,  to  wic,  ot  Uie  value  oi  — ^, 
to  be  ridden  and  used  by  the  said  C  i[),  he  the  said  C  O  under- 
took, and  then  and  there  faithfully  promised  tlic   suid  ji  B  io 
tide  and  use  the  said  last-meniioned  horse  in  a  ntocieraie,  care- 
ful and  proper  manner.     And  although  the  said  C  D  then  and 
there  had  and  received  the  said  last-mcniioned  horse  of  and 
from  the  said  A  By  for  the  purpose  last  aforesaid.     Yet  the  said 
C  D,  not  regarding  his  said  last-mentioned  promise  and  under- 
taking, but  contriving,  Sec.  did  not,  nor  would,  ride  or  use  the 
said  last-mentioned  horse   in   a  moderate,  careful  or  proper 
manner,  but  wholly  neglected  and  refused  so  to  do.     And  on  the 
contrary  thereof,  he  the  said  C  /?,  afttr  the  making  of  his  suid 
last-mentioned  promise  and  undertaking,  to  wit,  on,  &c.  aforesaid, 
a^,  &cc.  aforesaid)  so  carelessly  and  improperly  rode  and  used  the 
said  last-mentioned  horse,  that  by  means  thereof,  the  said  last- 
mentioned  horse  became  and  was  greatly  lamed  and  hurt,  and 
so  remained  and  coniinued  for  a  long  space  of  time,  to  wit, 
hitherto,  during  all  which  time   he  the  said  A  B  thereby  lost 
and  was  deprived  of  the  vise  and  benefit  of  the  said  last-men- 
tioned horse,  and  also  thereby  the  said  last-mentioned  horse 
being  of  the  value  aforesaid,  became  and  was  greatly  damaged, 
lessened  in  value,  and  spoiled,  to  wit,  at.  Sec.  aforesidd.     [//* 
there  be  any  doubt  whether  the  injury  were  occasiQned  by  im/iro' 
fier  ridings  it,  is  advisable  to  add  a  count  nearly  similar  to  the 
"^lasty  but  stating  the  defendant's  /iromise.to  have  been^  "that 
whilst  he    should  so  have  the  use  of  the  said  last-mcntionc<l 
Vol.  IL  [  13  J 
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^gtdnat  Bcdi-  horse  as  aforesaid,  he  would  take  due  a^id  proper  care  there* 
of,"  and  averring  J  ^^that  the  defendant  had  the  use,  kc.  and 
that  whilst  be  so  had  the  use,  &c.  he  did  not  take  due  uid  pro* 
per  care  thereof,  but  wholly  neglected  so  to  do.  And  by  rea- 
son thereof  the  said  last-mentioned  horso)  on.  Sec.  became  and 
was  greatly  damaged,  to  wit,  at,  &c.  aforesaid."  [//  may  also 
be  advisable  to  add  another  county  stating  "  that  whereas  here- 
tofore, to  wit,  on)  &c.  at,  &c.  in  consideration  that  the  plain- 
ti£r,  at  the  special,  &c.  had  delivered  to  the  defendant  a  cer^^ 
tain  other  horse,  &.c.  to  be  had  and  used  by  the  defendant^ 
(omitting  the  statement  for  Mrfy)  defendant  undertook,"  &c. 
*  staling  the  promise,  as  in  the  count  last  suggested.     If  there 

be  any  demand  for  horse-hire,  add  the  common  counts,  ut  ante^ 
21.  and  the  account  stated— -and  breach.] 

Locatio  rei^  That  whereas  heretofore^  to  wit,  on,  &c.  at,  &c.  in  consider- 
^  For  not  ^^oti  that  the  said  ^  B  Sii  the  special,  &c.  had  let  to  hire  and 
tr^'^^^wT  ^i  delivered  to  the  said  C  £>  certain  household-fumiturCf  goods 
niture  let  to  and  chattels,  to  wit,  &c.  of  the  said  A  Boi  great  value,  to  wit> 
dant  &c.  to  be  had  and  used  by  the  said  C  /)  for  a  certain  time  in 

that  behalf  agreed  upon  by  and  between  the  said  A  B  and  the 
said  C  />,  to  wit,  &c.  he  the  said  C  D  undcitook,  &c.  to  lake 
due  and  proper  care  of  the  said  household-furniture,  goods  and 
chattels,  and  to  redeliver  the  same  to  the  said  A  B  dX  the  ex- 
piration of  the  time  for  which  the  same  were  so  let  to  hire  as 
aforesaid,  and  although  the  said  C  D  tlien  and  there  had  and 
received  the  said  household-furniture,  goods  and  chattels,  of 
<  and  from  the  said  A  B  for  the  purpose  aforesaid,  and  although 

the  time  for  which  the  same  were  so  let  to  hire  as  aforesaidi 
hath  long  since  elapsed.  Yet  the  said  C  D  not  regarding,  &c. 
but  contriving,  &c.  did  not,  nor  would,  take  due  and  proper 
care  of  the  said  household -furniture,  goods  and  chattels,  or  at 
*  110*  the  expiration  of  the  time  for  *which  the  same  were  so  let  to 
hire  as  aforesaid,  or  at  any  time  afterwards,  redeliver  the  same 
or  any  part  thereof  to  the  said  A  By  (although  he  was  after- 
wards, to  wit,  on,  &c.  at,  &cc.  aforesaid,  requested  by  the  said 
A  B  ^o  to  do,)  but  on  the  contraiy  thereof  he  the  said  C  D 
took  so  little  care  of  the  said  household-furniture,  goods  and 
chattels,  that  by  and  through  the  mere  negligence  and  care- 
lessness of  the  said  C  D\n  this  behalf,  a  great  part  of  the  said 
houBehold-furniture,  goods  and  chattels,  to  wit,  Sec.  [here  sp^ 


wit,  tec.  became  ^g.tinif 
wit,  at,  be.  afore-  *" 

a  case  qf  (hit  no-         * 
general  10  add  a. 
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cifjr  tfaera^  of  the  said  ^  B  of  great  value,  t 
and  were  wholly  lost  to  him  thesjid  -1  B,  tc 
said.  {Tht  treoad,  or  oiher  tjieciat  counts  i 
lure  Jrequenlty  -varyt  it  '"ay  be  advUable  ii 
count  Hating  a  delivery  to  the  dejcndanl  to  be  tued  generally  and 
ncl  alating  thai  he  had  the  use  of  them  for  any  Jtarlicuiar  fiur- 
fio*e  or  lime,  and  confining  the  proniite  and  breach  merely  to  Ike 
tare  ff  the  goods.  If  there  be  tiny  demand  for  the  uie  of  the 
fttritUiire,  add  the  common  counts,  ut  ante,  2 1 .  and  the  account 
»tated-—and  breach.'^ 


ao 


For  that  whereas  the  a.iid  C  D,  before  and  nt  the  time  of  the  Luc 
naking  of  his  prumise  and  undertaking  hereinafter  next  men-     am 
tiooed,  was  a  watchmaker,  and  the  trade  and  business  of  a  ^  «^^[f"'"|Jl| 
'watchmaker  then  followed  and  carried  on,  to  wit,  at,  Gcc.    And  f™   lotin':    i 
rhereupon  herctofure,  to  wit,  on,  Ecc.  at,  &c.  aforesaid,  in  con-  ed  tn  him  ii 
uderuUon  that  thesaid^tf,  at  the  special.  Etc.  of  the  said  C-O,  '*'*''■  ' 
had  then  and  there  delivered   to  him  the  said  C  D  a  certain 
wUch  of  him  the  said  A  B  of  great  Tahie,  to  wit,  of  the  value 
flf  -W.  of  lawful,  Sec.  to  be  repaired  by  him  the  smd  C  Dm 
the   way  of  his  said  trade  or  business  of  a  watchmaker,  for 
reasonable  reward,  to  be  therefore  pud  by  the  said  -*  B  to  th« 
said   C  D,  he  the  said  C  D  undertook.  Sec.  to  repair  the  said  ^ 

watch,  and  to  take  due  and  proper  care  thereof,  until  the  same 
should  be  returned  by  the  said  C  D  to  the  said  A  B.  Yet  the 
s^  C  O  not  regarding,  Ecc.  but  contriving,  &c.  did  not,  nor 
would,  take  due  and  'proper  care  of  the  said  watch,  until  the  ji^ 

same  was  returned  by  him  the  sud  C  D  to  the  said  j1  B,  but 
en  the  contrary  thereof,  he  the  said  C  D  after  the  making  his 
8^  prdmise  and  undertaking,  to  wit,   on,  &c.  aforesaid,  at, 
&c.  aforesaid,  so  carelessly  and  negligently  behaved  and  con- 
ducted himself  with   respect  to  the  said  watch,  that  by  and 
through  the  mere  carelessness,  negligence,  and  improper  con- 
duct of  the  said  C  Din  that  behalf,  the  said  watch  being  of  the 
value  aforesaid,  became,  and  was,  and  still  is,  wholly  lost  to  the 
said  -*  B,  to  wit,  at,  &c.  aforesaid.     And  whereas  also  afterwards,  Seami 
to  wit,  on,  fee.  aforesaid,  at,  Etc.  aforesaid,  in  ctmsider.ition  that  ^,1.^"° 
thcsaid-Jfl,  at  the  special,  ice. of  the  said  CO,  had  then  and  there  _»"t«'i- 
delivered  to  the  said  CZ)acertainolherwatch,of  great  value,  to 
wit,  fcc.  to  be  rectified  by  him  the  saidCPEtrcertain  reward,  t» 


111 
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Jsra^st Bail'  be  therefore  paid  to  him,  he  the  said  CD  undertook,  &c.  to 
endeavour  to  rectify  the  said  last  ^mentioned  watch  within  a 
reasonable  time  then  next  following,  and  to  deliver  the  same 
to  the  said  ji  B,  wheneTcr  after  such  reasonable  time  had 
elapsed  he  the  said  C  D  should  be  thereunto  requested;  And 
although  the  said  C  D  then  and  there  had  received  the  said 
..^:  last -mentioned  watch  for  the  purpose  last  aforesaid.    Yet  he,  not 

regarding  his  said  last -mentioned  promise  and  undertakings 
hath  nbt,  although  a  reasonable  time  for  rectifying  the  said 
last-mentioned  watch  hath  long  since  elapsed,  and  the  said 
C  D  was,  after  such  reasonable  time  had  elapsed,  to  wit,  oHt 
Sec.  aforesaid,  at,  &c.  aforesaid,  requested  by  the  said  A  B  so 
to  do,  as  yet  delivered  to  him  the  said  A  B  the  said  last-men- 
tioned watch,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  to  wit,  at,  &.c.  aforesaid.  \^Add  count  for  money  had 
and  received.  If  there  be  reason  to  apprehend  that  the  defend* 
ant  has  been  guiUy  of  a  conversion^  it  may  be  advisable  to  declare 
in  case,  with  a  count  in  trover y  3  East,  62.  70. J 

25.  A^st  For  that  whereas  the  said  C  £>>,  before  and  at  the  time  of 
for^  lolin"?  "^  ^^c  making  of  his  promise  and  undertaking  hereinafter  nesct 
hamper  ddi-  »ixientioncd,  was  a  wharfinger,  and  the  business  of  a  wharfin- 

ver.-*d  to  him  .  . 

to  he  shipped  ger  used,  exercised  and  carried  on,  at  and  upon  a  certain 
\Ir  \c^e\Ah)  wharf,  commonly  called  or  known  by  the  name  of  ,  situ- 

*  112  ate  and  being  near  to  and  adjoining  the  river  Thames,  in  the 
city  of  London,  to  wit,  at>  &c.  and  thereupon  heretofore,  to 
wit,  on,  8cc.  at,  Sfcc.  aforesaid,  in  consideration  that  the  said 
^  ^  at  the  special,  &c.  of  the  said  CD,  had  caused  to  be  de- 
livered to  the  said  C  D  at  and  upon  the  said  wharf,  a  certain 
hamper,  containing  certain  goods  and  chattels,  to  wit,  &c.  of 
the  said  A  B  of  great  value,  to  wit,  of  tlie  value  of  — ^.  &g, 
to  be  by  him,  the  said  C  D,  safely  and  securely  kept  at  and 
upon  the  s^id  wharf,  and  from  thence  shipped  in  and  on  board 
of  a  certain  ship  or  vessel,  for  the  purpose  of  being  carried  and 
conveyed  therein  from  the  river  T/tames  aforesaid,  to  a  certain 


(I)    A  wharfinger  is  not,    like  a  fcuilty  of  negligenee.     See  AT,  K. 

carrier,  responsible  at  all  events  for  58 1.    Peake's  N.   P.    Il4.    i^ee  pre- 

the  safe  custody  of  g^ds  entrusted  to  cedents,  i  Wentv.  lodes.       7  T.  II. 

his  care — lie  is  liable  only  when  he  is  171.    3  Weutw.  SI. 
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place   called)  &c.  for  reasonable   wharfage  and  reward  to  the  ^Iq-nimt  Bmf- 
saiU  C  D  in  that  behalf,  he  the  said  C  D  undertook,  Sec.  that  ^''* 
he  the  said  C  D  would  safely  and  securely  keep  the  said  ham- 
per iind  its  contents  aforesaid,  at  and  upon  the  said  wharf,  and' 
would  ship  the  same  in  and  on  board  of  the  said  ship  or  vessel  in 
manner  and  for  the  purpose  aforesaid,  and  although  the  said  C 
D  then  and  there  had  and  received  the  suid  hamper  and  its  con- 
tents aforesaid,  and  could,  and  might,  and  ought  to  have  ship- 
ped the    same   in  and  on  board  of  the  said  ship  or  vessel,  in 
manner  and  for  the  purpose  aforesaid  j  yet  the  said  C  D  not 
regarding,  &c.  but  contriving,  &c,  in  this  behalf,  did  not,  nor 
^'outd,    safely  and  securely  keep  the  said  hamper  and  its  con- 
tents albresaid,  at  and  upon  the  said  wharf,  nor  ship  the  same 
in  and  on  board  of  the  said  ship  or  vessel,  in  manner  and  for 
the  purpose  aforesaid,  but  on  the  contrary  thereof  he  the  said 
CD  so  carelessly  and  neglii^ently  conducted  himself  in  this  be- 
half, that  by  and  through  the  *mcre    carelessness    and   negli-         ^    1 1  <^ 
gence  of  the  said  C  I)  and  his  servants  in  that  behalf  the  said 
hamper  and  its  contents  aforesaid,  being  of  the  value  aforesaid, 
became  and  were  wholly  lost  to  the  said  ^  /?,  to  wit,  at,  &c, 
aforesaid.     And  whereas  also  heretofore,  to  wit,  on,  8cc.  afore-  Second  cormt, 
said,  at,  8cc.  aforesaid,  in  consideration  that  the  said  A  B  dX.  pi|,jrthc  h«ni- 
the  like  special,  &c-   had  caused  to   be    delivered  to  the  said  l**'*"  ^"  ^V"^ 

»riy  vebsel   in 

C  D  certain  other,  &c.  of  the  said  A  B  oi  great  value,  to  wit,  »  reaaouaW** 
&c.  to  be  by  him  the  said  C  D^  safely  and  securely  kept  and 
taken  care  o^  and  shi[)ped  within  a  reasonable  time  then  next 
following,  in  and  on  board  of  some  ship  or  vessel,  about  to  sail 
and  proceed  from  the  river  Inhumes  aforesaid,  to,  Sec.  aforesaid, 
for  certain  reasonable  reward  to  the  said  C  D  in  that  behalf,  he 
the  said  C  D  undertook,  &c.  safely  and  securv^Iy  to  keep  the 
said  last-mentioned,  &c.  till  the  same  should  be  so  sliipped  as 
last  aforesaid,  and  to  ship  the  same  witliin  a  reasonable  lime 
then  next  following  in  and  on  board  of  some  ship  or  vessel 
about  to  sail  from,  8cc.  aforesaid,  to.  Sec.  aforesaid  ;  andalihough 
the  said  C  D  then  and  there  had  and  received  the  said  last- 
mentioned,  &c.  for  the  purpose  last  aforesaid,  and  although  a 
reasonable  lime  for  the  said  C  D  \o  ship  the  said  last-mention- 
ed, &c.  hath  long  since  elapsed,  and  although  the  said  C  D 
could  and  might  during  that  time,  have  shipped  the  said  last- 
mentioned,  ficc.  as  last  aforesaid,  yet  the  said  C  D  not  regard- 
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ccs» 


S^aiim^aiU  ing,  &c.  but  cootrimg,  Scc.  did  not,  nor  wouldt  ivithio  sQcli 
reasonable  time  as  aforesaid)  or  at  any  time  riocct  ship  the 
said  last  mentioned,  Sec.  in  and  on  boai-d  of  any  ship  or  vessel 
about  to  s^l  from,  &c.  aforesaid,  to,  Scc.  aforesaid,  but  vhotly 
neglected  so  to  do,  and  the  said  C  I)  so  carelessly  and  negti« 
gently  conducted  himself  in  that  behalf,  that  by  and  through 
the  mere  carelessness  and  negligence  of  the  said  C  Z>,  the  said 
last-mentioned,  &c.  being  of  the  value  aforesaid,  bepame  and 
vere  wholly  lost  to  the  said  >4  B^  to  wit,  at,  &c.  aforesaid. 

*  114 

Third  count,       *And  whereas  also  the  said  C  D  heretofore,  to  wit,  on,  &c. 
for  not  keen-    aforesaid,  at,  &c.  aforesaid,  in  consideration  that  the  said  A  B 

mg  wifely  till  '      '  ' 

the  hamper    at  the  Special,  Sec.  of  the  said  C  i>,  had  caused  to  be  delivered 

Was  shipped. 

to  him  the  said  C  Z)  a  certain  other  hamper,  containing  cer- 
tain other,  &c.  to  wit,  &c.  of  the  said  Ji  B  oi  great  value,  U> 
wit,  of  the  value,  &c.t  and  which  said  last-mentioned  hamper, 
and  its  contents  aforesaid,  were  then  and  there  intended  to  be 
shipped,  for  and  on  account  of  the  said  A  Bj  to  be  by  him  the 
said  C  D  safely  and  securely  kept  at  and  upon  the  said  wharf 
until  the  same  should  be  so  shipped  as  aforesaid,  for  a  reason* 
able  wharfage  and  reward,  to  and  for  the  said  C  D^  he  the 
said  C  D  undertook,  &c.  the  said  A  B,  that  he  the  said  C  D 
would  safely  and  securely  keep  the  said  last-meniicmed  ham- 
per and  its  contents  aforesaid,  at  and  upon  the  said  wharf,  un« 
til  the  same  should  be  so  shipped  as  last  aforesaid.  And  al- 
though the  said  C  D  had  and  received  the  said  last-mentioned 
hamper  and  its  contents  afoixsaid,  for  the  purpose  last  afore- 
said. Yet  the  said  C  D  not  regarding,  &c.  but  contriving,  Scc. 
in  this  behalf^  did  not,  nor  would,  safely  or  securely  keep  the 
said  last-mentioned  hamper  and  its  contents  aforesaid,  at  or 
upon  the  said  wharf,  until  the  same  was  so  shipped,  as  last 
aforesaid,  but  on  the  contrary  thereof,  he  the  said  C  Z>  so  care- 
lessly and  negligently  conducted  himself  in  this  behalf,  that  by 
and  through  the  mere  carelessness  and  negligence  of  the  said 
C  D  and  his  servants,  the  said  last-mentioned  hamper  and  its 
contents  aforesaid,  being  of  the  value  aforesaid,  were  after- 
wards and  before  the  same  were  so  shipped,  as  last  aforesaid, 
wholly  lost  to  the  said  A  jB,  to  wit>  at,  Scc.  aforesaid- 
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And  wbereaS)  also,  tec.  ^same  as  third  count  as  far  as  the  J^ainstStui- 
•Mist,  mnd  then  proceed  as  fol/ows :]  to   be  bv  him  the  said  2"* 

^nft  J  .1  ^         .  ..1^  Fourth  count, 

C  iJ  safely  and  securely   kept   for  the  said  ^  By  he  the  said  f«r  not  saidy 
C  />  undertook,  &c.  the  said  ^  By  that  he  the  said  C  D  would  hnnlp"?  g^.^^^e! 
safely  and  securely  keep  the  said  last-mentioned  hamper  and  *'^'-'  • 
iu  contents  aforesaid,  for  the  said  A  B  us  aforesaid^     And  al' 
though  the  said  C  D  then  and  •there  had  and  received  the  said         *  115 
last-mentioned  hamper  and  its  contents  aforesaid,  for  tlie  pur- 
pose last  aforesaid.     Yet  the  said  C  D  not  regarding,  &c,  but 
contriving,  &c.  in  this  behalf,  did  not,  nor  would,  safely  and  se- 
curely  keep  the  said  last-mentioned  hamper  and  its  contents 
aforesaid,  but  on   the  contrary  thereof,  he   the  said   C  Z)  so 
carelessly  and  negligently  conducted  himself  in  that  behalf, 
that  by  and  through  the   mere  carelessness  and  negligence  of 
the  said  C  D  tlie  sud  last-mendoned  hamper  and  its  contents 
aforesaid,  being  of  the    value  aforesaid,    became,   and   were 
wholly  lost  to  the  said  ji  B  xo  wit,  at,  &d.  afoiesaid. 

And  whereas  also  heretofore,  to  wit,  on,  Sec.  aforesaid,  at,  Fifth  coont, 
&C.  {jsame  as  last  county  as  far  as\  and  then  firoceed  as  foUov>s ;]   g"feiy?to"k^p 
and  to  redeliver  the  same  to  her  the  said  A  B  when  he  the  said  **»^,  hamper 

and  redeliver 

C  D  should  be  thereto  afterwards  requested.  And  although  it  on  re<iu(  sc. 
the  said  C  D  was  afterwards,  to  wit,  on,  &c.  requested  by  the 
Said  j^  B  to  redeliver  the  said  last-mentioned  hamper  and  its 
contents  aforesaid,  to  him  the  said  A  By  to  wit,  at,  &c.  afore- 
said. Yet  the  said  C  D  not  regarding,  &c.  did  not,  nor  would, 
at  the  said  time,  when  he  was  so  requested  as  aforesaid,  or  at 
any  time  afterwards,  redeliver  the  said  last-mentioned  hamper 
and  its  contents  aforesaid,  or  any  part  thereof,  to  the  said  A  B, 
but  he  so  to  do,  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse,  to  wit,  at,  &c.  aforesaid.— 
[^Add  counts  for  money  had  and  receivedy  and  the  acccunt  statedy 
if  there  be  any  reason  to  apfirchend  that  the  defendant  may  have 
received  the  value  of  the  goods  J\ 

For  that  whereas  the   said  A  B  heretofore,  to  wit,  on,  Sic.  20.    Apinst 

A     IJITTICI*     loi' 

at,  &c.  at  the  special,  &c*  retained  and  employed  him  *the  said  \y^i\\y  shoeing 

|>laintift'*s 
■  — '  iiorse.(c) 

»  116 


(c)  Thw  Action  is  founded  on  the  perform  it  properly,  I  Saund  312.  n 
HnpUed  contract,  that  erery  work-  3.  1  H.  Bl.  15S.  7  T.  R.  171.  5  T' 
BMuiy  &c.  ttodertskiog  any  vork,  will    R.  150. 
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Against  BiiiU  C  Dy  (he  the  said  C  D  then  and  there  being  a  farrier,)  in  the 
"^**  way  of  his  said  business  of  a  fai-rier,  to  shoe  a  certain   horse 

of  the  said  ji  By  of  great  value,  and  in  consideration  thereof^ 
and  also  in  consideration  of  certain  reasonable  rewai^d,  to  the 
*    said  C  D  m  that  behalf,  be  the  said    C  D   then  and  there,  to 
ivit,  on,  Sec.  aforesaid,  at,  &c.  aforesaid,  undertook,  Seethe  said 
y*  A  B  io  shoe  the  said  horse  in  a  skilful,  careful,  and  proper- 

manner,  and  although  the  said  C  D  then  and  there  had  and  re- 
ceived the  said  horse  for  the  purpose  aforesaid,  and  shoed  the 
same.  Yet  the  said  C  D  not  regarding.  Sec.  but  contriving, 
Sec.  in  this  behalf,  did  not,  nor  would,  shoe  the  said  horse  in  a 
skilful,  careful  and  proper  manner,  but  wholly  neglected  so  to 
do,  and  on  the  contrary  thereof,  be  the  said  C  D  after  the 
making  of  his  said  promise  and  undertaking,  to  wit,  on,  Sec. 
aforesaid,  at.  Sec.  aforesaid,  so  unskilfully,  carelessly,  negli- 
gently and  improperly  shoed  the  said  horse,  that  by  and  through 
the  mere  unskilfulncss,  carelessness  and  improper  conduct  of 
the  said  CZ)  in  this  behalf,  the  near  foot  before,  of  the  said 
»  horse,  was  then  and  there   pricked  and  wounded.     And  the 

said  C  D  then  and  there  put  and  placed  too  narrow  a  shoe  on 
the  said  horae^  and  thereby,  and  other\vise  so  improperly  shoed 
tlic  said  horse  that  by  means  of  the  said  several  premises,  the 
said  horse  then  and  there  became,  and  was  iamed  and  hurtj 
and  so  remained  and  coniinued  for  a  long  space  of  time,  to 
wit,  from  thence,  hitherto,  during  all  which  time  the  said  *4  B 
thereby  lost  and  was  deprived  t>f  the  use  and  benefit  of  his  said 
horse,  and  also  thereby,  he  the  said  Jl  B  was  forced  and  obli- 
ged to,  and  did  necessarily  lay  out  and  expend  a  large  sum  of 
money,  to  wit.  Sec.  in  and  about  the  endeavouring  to  hcaland 
cure  the  said  horse,  and  the  said  horse  was,  and  is  by  means 
of  the  said  premises  greatly  damaged  and  deteriorated  in  value, 
to  wit,  at,  Sec.  aforesaid.  £Md  one  or  more  special  cotmta^  les^ 
particular  and  adapted  to  the  nature  of  the  caseJ] 

*  117 

27.  AiraJp^t  n       *^°^  ^^^  whcreas  the  said  C  D,  before  and  at  the  time  of  the 
f.''"'*^r,.^'y.,e  niakingof  his  promise  and  undertaking  hereinafter  next  men- 

IV''^  t'  Si  box. 

t". ■■ — 

(</)  Tlie  action  diould  be  broug^ht  riak,  as  is  most  nsual,  and  not  in  iha 
In  the  name  of  the  consignee  of  tlie  name  of  the  consignor,  S  T.  R.  330. 
gjudsj  when    thej  are   sent  at  his    Bull.  N.  P.  36.    3    P.  Wms.  186.     3 
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Uoned,  vas  a  common  carrier  of  goods  smd  merchandise  for  j^ainH  Bail- 

hire,  in  and  by  a  certain  waggon,  (or  *«  coach^*')  from to  ^^'* 

i(c)  to  wit,  at,  &c.  And  the  said  C  U  being  such  car- 
rier as  aforesaid,  the  said  ^  B  heretofore,  to  wit,  on.  Sec.  at, 
fcc.  aforesaid,  at  the  special  instance  and  request  of  the  said 
C  Dy  caused  to  be  delivered  to  him  the  said  C  D^  being  such 
carrier  as  aforesaid,  at,  &c.  aforesaid,  a  certain  box  containing 
certain  goods  and  chattels,  to  wit,  &c.  {describe  thenty)  of  the 
ssid  ;f  JB,  of  great  value,  to  wit,  of  the  value  of  — /.  of  lawfoj, 
&c.to  be  taken  care  of,  and  safely  and  securely  carried  and  conr 
veyed  by  the  said  C  Z),  as  such  carrier  as  aforesaid,  in  and  by 
the  said  waggon,  {or  « eoachy")  from,  &c.  aforesaid,  to,  &c. 
aforesaidt  and  there,  to  wit,  at  &c.  aforesaid,  to  be  safely  and 
securely  delivered  by  the  said  C  D  for  the  said  A  B  i  and  in 
consideration  thereof,  and  of  certain  reward  to  him,  the  said 
C  Dy  in  that  behalf,  he  the  said  C  D  being  such  carrier  as 
aforesaid,  then  and  there,  to  wit,  on,  &c.  aforesaid,  at,  Sec. 
aforesaid,  undertook,  and  faithfully  promised  the  said  A  B  to 
take  care  of  *the  said  box  and  its  contents  aforesaid,  and  safely  ■  **  1 18 
I  and  securely  to  carry  and  convey  the  same  in  and  by  the  said  wag- 
I  gon,  (or  *^  coachj**)  from,  &c.  aforesaid,  to,  &c.  aforesaid,  and 
^         there,  to  wit,  at,  kc.  aforesaid,  safely  and  securely  to  deliver  the 


same  for  the  said  A  B  ;  and  although  the  said  C  D  os  such 
carrier  as  aforesaid,  then  and  there  had  and  received  the  said 
box  and  its  contents  aforesaid,  for  the  purpose  aforessdd,  yet 
the  said  C  By  not  regarding  his  duty  as  such  carrier,  nor  his 


B.  &  P.  582.  S  Sannd.  47.  h.  Cowp.  ant's  having  a  partoer,  becanse  in  an 
295.  3  T.  R.  ^9.  See  the  modern  action  on  the  case  the  joinder  of  too 
decisions  as  to  the  liability  of  car-  many  defenflants  will  not  prejudice, 
tiers,  and  the  form  of  declaring',  nor  can  the  defendant  plead  in  abate- 
Sclwyn*a  N.  P.  tit  Cairier.  4  East,  mcut  tlie  nonjoinder  of  liis  oopart" 
371. '  5  East,  428.  51S.  6  East,  504.  ners,  3  East,  6'2. 
Acconling  to  the  last  case,  the  de-  {e)  It  does  not  appear  to  be  ne- 
daration  may  be  in'  the  usual  form,  eessary  to  commence  witli  an  induce- 
Ihovg^  under  the  usual  advertise-  ment  of  the  defendant's  being  a  com- 
ment the  canicr  may  be  liable  only  raon  carrier,  or  of  the  nature  ot*  the 
to  the  amount  of  5/.  The  declara-  conveyance,  but  tlie  declaration  will 
tiOB  may  be  either  in  asBtanptit  or  suffice  if  it  mci'cly  state  the  delivery 
sue,  5  Mod.  92.  3  Salk.  440.  The  to  the  defendant  of  the  goods,  &c.  to 
latter  form  of  action  is  preferable  if  be  carru^  from,  kc.  to,  kc  nnd  hig 
there  be  any  doubt  as  to  Uie  defend-  undertaking  to  caiTy  acpordingty. 

Vojti.  IL  [  14  ] 
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Affoiitft'BaU-  ^^  promise  and  undertaking  so  made  as  aforesaid,  but  god^ 
9^*'  trivin^  and  traudulently  intending  craftily  and  subtly  to  deceive 

and  injure  the  Scdd  ^  ^  in  this  beliair  hath  not  taken  care  of 
tl^  suid  boX)  and  its  contents  aforesaid)  or  safely  or  aecurel]^ 
carried  or  conveyed  tlie  bume  from,  kc.  aforesaid,  to,  &c.  afore<^ 
said»  nor  hath  there,  to  wit»  at,  &c.  aforesaid,  safeiy  or  securely 
t«  delivered    tlie  same  for  the   said  ji  B^  but  on  the   contrary 

tlieregf,  he  the  said  C  i>,  being  such  canier  as^  afpres^d,  so 
carelessly  and  negiigeniiy  behaved  and  conducted  himself  with 
respect  to  the  suid  box  and  its  contents  aforesaid,  that  by  and 
through  the  mere  carelessness,  negligence  and  improper  con^^ 
duct  of  the  Said  C  D  and  his  servants  in  thisl>ehaif,  the  said 
hoy^  su^d  its  contents  afot^esaid,  being  of  the  value  aforesaid^ 
afterwards,  to  wit,  on,  &c  afores^d,  at,  8cc.  aforesaid,  became 
^d  were  wh(^lly  lost  Xp  the  suLcl  jf  B^  to  w^,  at,  IStc.  aiore- 
Seeond  count,  said.  And  whereas  also  afierw^rds,  to  wit,  on,  &c.  aCoresaic^ 
itifir  °wit?in^fi  ^h  ^^-  aforesaid,  in  consideration  that  the  said  A  By  at  the 
m^uable  special  instance  and  request  of  the  said  C  />,  had  then  and 
there  caused  to  be  delivered  \p  him  the  said  C  Dy  divert 
'  other  goods  and  chattels^  to  wit,  ^c.  of  great  vaue,  to  wit,  o^ 
&c.  to  li>e  tu)^en  care  of,  and  suicly  and  sectirely  carried  and 
-conveyed  by  the  said  C  ^  from,  &c.  aforesaid^  to,  ^c.  afore- 
said, and  there,  to  w^i  at,  Uc.  aforesaid,  to  be  delivered  by  tiie 
said  C  i>  fov  the  said  A  B^  for  certuiii  reward  to  the  Suid  CD^ 
in  that  behalf,  he  the  said  C  D  undertook,  &c.  to  take  care  of 
the  said  last-mentioned  goods  and  chattels,  and  safeiy  and  se- 
curely to  carry  und  convey  the  same  from,  &c.  albreSi-id,  to,  &c^ 
*  119  •  aforesaid,  'and  there,  to  wit,  at,  &c.  aforesaid,  to  deliver  the 
some  for  the  said  A  B\sx^  reasonable  time  then  next  follov^r 
ing.  And  although  the  said  C  D  then  and  there  had  and  re- 
ceived the  said  last-mentioned  goods  and  chattels  for  the  pur- 
pose aforesaid,  and  although  a  reasonable  time  for  the  car- 
riuge^  conveyance  and  delivery  thereof  as  aforesaid,  hath  long 
since  elapsed,  yet  the  suid  C  /),  not  regarding,  Sec.  but  con-, 
triving,  &c.  did  not,  nor  would,  within  such  reasonable  time 
as  aforesaid,  or  at  any  time  afterwaitls,  although  often  request- 
ed  so  to  cio,  safely  and  securely  carry  and  convey  the  said  Ust- 
mentioned  goods  and  chattels  from,  &c,  aforesaid,  to,  &c.  ufbi-e- 
said,  nor  there^  to  wit  at,  6(c.  aforesaid,  deliver  the  same  fqr 
the  said  A  B,  but  hath  iiitherto  wholly  neglected  ^d  reused 


-  ^» 


[ 
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io  tu  d6|  whereby  the  said  iast-mcniioned  goods  and  chattels  .Ji^^ntt  Miui- 
bein^  of  the  value    aforesaid,  have  Jieeni  and  are  wholly  lost  ^^'' 
lo  the  said  ^  By  to  wit,  at,  &c.  aforesaid.     [^Add  counts  for  »ia- 
ney  had  and  recerved-^^-andupon  an  account  stated, 'I 

For  that  whereas  the  said   C  Dy  before  ahd    at  the  lime   of  o%,  A}rRin«t» 
the  making  of  his  pi-omise  and  undertaking,    hereinafter  next  [or ^|ot^^ 'n*^'. 
mentioned,  was  the  owner  and  proprietor  of  a  certain  coach  or  »•»?  «  jatmnf 
carm^C)  going  and  passing  from,  See.  to,  Sec.  for  the  carriage 
and  conveyance  therein  of  passengers,  and  their  luggage,  for 
certain  hire   and    reward,  to   wit,   at.    Sec.      And   thereupon 
heretofore,  to   wit,  on^   &c.   at,    &c.  aforesaid,    in  considera* 
tioQ  that  the  said  A  By  at  the  special,  &c.  would  take  and  en- 
gage a  place  or  seat  in  the  coach  or  carriage,  of  the  said  C  Z), 
Id  be  carried  and  conveyed  therein,  as  a  passenger,  from  a  cer- 
tain place,  called,  See.  to,  Sec.  afores^ud,  together  with  his  lug- 
gage, to  be  carried  and  conveyed  by  *the  said  coach,  from  the         ^   i  aq 
said  place,  called,  &c.  to,  &c.  aforesaid,  at  and  for  certain  rea- 
sonable hire  or  reward,  to  be  therefore  paid  by  the  said  *4  B 
to  the  said  C  Z>  in  that  behalf,  he  the  said  C  D  then  and  there 
i^dertook,  &c.  to  carry  and  convey  the  said  ji  By  together  with 
his  said  luggage,  in  and  by  the  said  coach  or  carnage,  from 
the  said  place,  called,  8cc.  to,  Scc.  aforesaid.     And  the  said  A  B^ 
in  fact  saith,  that  although  he,  confiding,    &c.  did  afterwards^ 

j  to  wit,  on,   &c.  at,  &c.  aforesaid,  take  and  engage  a  place  or 

seat  in  the  said  coach  or  carriage,  to  be  carried  and  conveyed^ 

]  together   with  his  said   luggage,  in  and  by  the  said  coach  or 

•arriage,  from  the  said  place,  called,  &c.  to,  Sec.  aforesaid,  and 
although  the  said  A  B  from  the  time  of  making  the  said  pro-' 
mise,  Sec.  was  ready  and  willing,  and  on,  See.  aforesaid,  to  wity 
at,  Sec.  aforesaid,  was  ready  at  the  said  place,  called,  Sec.  to  be 

I  carried  and  conveyed,  together  with  his  said  luggage,  in  or  by 

L  the  said  coach  or  carriage,  from  thence,  to,  Sec.  aforesaid,  and 

the  said  A  B  there  requested  the  said  C  Z),  to  carry  and  con- 


(/)  1*1iis   count  is  fminded  on  the    pose,    the  declaration    should  be  in 
Qndertuking  implied  by  the  i»}nif)tUr*.s  ,  case,  as  post,  ■  Which  action   lA 

havinf;  taken  a  place.  If  no  place  suKtainable,  Bull.  N^  P.  70.  S  Show, 
have  been  taken,  and  the  defendant  397.  1  Show.  105.  Dyer,  158.  8 
ref'uc  to  curry-  the  plaiutiflT  or  'his  Co.  32.  1  Saaiad.  312.  n.  e.  i 
^»ggage,  having  room  for  that  pur-  .  T.  R.  149.    Lord  Rayrn*  653.  6^1^ 


\ 
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^IjratfutJBHtU-  vey  him  the  said  yf  Bj  together  with  said  luggage)  in  or  hf  the 
^^^'  said  coach  or  carriage,  from  the  said  place^  called)  &c.  to,  S(C. 

aforesaid.  Yet  the  said  C  2>,  not  regarding,  Sk.c.  but  contriyiiig) 
&c.  did  not)  nor  lyould)  when  he  was  to  requested  as  afone<* 
said,  or  at  any  other  time,  carry  or  convey  him  the  said  C  D^ 
together  with  his  said  luggage,  in  or  by  the  said  coach  or  car'» 
riage,  called,  See.  to,  Sec.  but  then  and  there  wholly  neglected 
and  refused  so  to  do,  to  wit,  at,  &c.  aforesaid,  whereby  he  the 
said  A  B  was  then  and  there  forced  and  obliged  to  hire  and 
procure  another  conveyance,  from,  &c.  aforesaid,  to,  $cc.  afore- 
said) and  was  thereby  also  put  to  great  trouble,  and  incon- 
tenience,  and  to  great  expense  of  his  monies,  in  the  wholCf  - 
amounting  to  a  large  sum  of  money,  to  wit,  &c.  and  was«  and 
is  by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  &c.  aforesaid.  \jStatc  any  9ftecial  dama^ 
which  the  filaintiffmay  have  sustained^  and  add  a  count  or  catirtSSf 
Omitdng  the  inducement  and  atatementy  that  the  dtfendant  aim 
*    121  owner  of  the  ^coach^  and  vjhat  relates  to  the  luggage^^^Uso  Ihf 

money  countS'^-^nd  accounts  stated  and  breach,^ 

29.  Against          For  that  whereas  the  said  C  Z),  before  and  at  the  time  of  the 
m  ah^^on^liiB  making  of  his  promise  and  undertaking,  hereinafter  next  mcn- 
for  toss *o?^  tioned,  was  the  master  and  commander  of  a  certain  ship  or  ves- 
goods-C/)        sel,  called  the  — ,  then  in  the  river  Thames^  and  bound  from 
thence  to  Liverpool^  in  the  county  of  Lancaster^  to  wit,  at)  &c. 
f^the  venue.)     And  thereupon  the  said  A  By  heretofore,  to  wit, 
on,  &c.  (the  date  of  the  5iU  of  lading)  in  the  river  Thames  afore- 
said, to  wit,  at,  Sec.  aforesaid,  at  the  special,  Sec.  caused  to  be 
shipped  and  loaded  in  and  on  board  of  the  said  ship  or  vessel) 
whereof  the  said  C  D  then  was  such  master  and  commander 
as  aforesaid)  divers  goods  and  merchandise,  to  wit) )  then 


^m 


(/)  As  to  proccdents  in  this  ao-  ficc    with    very    UtUe     alteratioa.— 

tion,  see  9  Wcntw.  ludex.    Carth.  In  coasting  votages,  frequently  there 

58.  Rep.    temp.  Hardw.  19C.     The  is  do  bill  of  lading,  in  which  case  a 

action  may  be  brought  either  against  part  of  the  description  of  the  cOii« 

the    owner   or   tlie  master   of  the  tract  will  be  omitted.    If  there  be  & 

ship,  Carth."  58.    Abbott's  Shipping,  charter-party  under  se.'\l,  the  action 

per  totum    and  Index,  tit.  Master  must  be  founded  On  the  deed,  1  New 

and  Owners.   If  the  action  be  against  Rep.  104. 
the  owner,  the  aboTC  form  will  suf- 
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»  fal  good  order  and  well  conditioned,  (^theae  latter  words  are  to  be  ^ffirainst  Bail- 

mmutd  if  mt  in  the  bill  of  lading;)  of  great  value,  to  w  it,  of  the  ^'^*' 
vahie  of  — ^.  to  be  taken  care  of,  and  safely  and  securely  car- 
ried and  conveyed  by  the  said  CD  as  such  master  and  com- 
masder  as  aforesaid,  in  and  on  board  of  the  said  ship  or  vessel, 
from  the  river  Tkame»  aforesaid,  to  Li-verfiool  aforesuid,  and  there, 
irit,  at  Liverfiool  aforesaid,  to  be  safely  and  securely  deliver- 
ed m  the  like  good  order  and  well  conditioned,  for  the  said 
I  A  B^  (the  dangers  of  the  seas  only  excepted,)(^)  and  in  con- 

dderation  thereof,  and  of  certain  freight  and  reward  to  tlie 
said  C  Dm  that  behalf,  he  the  said  C  I)  then  and  there  under-  ^  122 
took,  &c.  to  take  *care  of,  and  safely,  and  securely,  carry  and 
convey,  and  deliver  the  said  goods  and  merchandise  as  afore- 
and,  (the  dangers  of  the  seas  only  excepted,)  and  although 
the  said  C  /7,  so  being  such  master  of  the  said  ship  or 
vessel,  as  aforesaid,  then  and  there  had  and  received  the 
euA  goods  and  merchandise,  to  be  carried,  conveyed  and  de- 
hvered  as  aforesaid,  and  although  a  reasonable  time  for  the 
carrying,  conveying  and  delivering  of  the  said  goods  and 
merchandise,  as  aforesaid,  hath  long  since  elapsed,  and  the  said 
C  D  hath  delivered  a  part  of  the  said  goods  and  merchandise, 
tow  it,  — ,  part  thereof  for  the  said  ^  B^  at  Liver/wol^  afore 
said.  Yet  the  said  C  D  so  being  such  master  and  commander 
J  of  the  said  ship  or  vessel  as  aforesaid,  not  regarding  his  duty 

in  that  respect,  nor  his  said  promise  and  undertaking,  but  con-  • 

\i  triving,  &c.  to  deceive,  injure  and  defraud  the  said  ji  B  In  this 

behalf,  did  not,  nor  would,  take  care  of,  and  safely  and  securely 
carry  or  convey  the  residue  of  the  said  goods  and  merchan- 
dise, so  shipped  in  and  on  board  of  the  said  ship  or  vessel  as 
aforesaid,  from.  Sec.  aforesaid,  to,  &c.  aforesaid,  and  there,  to 
wit,  at  IJverfiool  aforesaid,  safely  or  securely  deliver  the  same 
{^  to  the  said  ji  B,  (although  no  danger  of  the  seas  did  prevent 

Ji  hkm  from  so  doing,)  but  on  the  contrary  thereof,  he  the  said  C 

I  i>,  so  being  such  master  of  the  said  ship  or  vessel  as  aforesaid, 

I  BO  carelessly  and  negligently  behaved  and  conducted  himself, 

with  respect  to  the  said  residue  of  the  said  goods  and  merchan- 
£se,  that  by  and  through  the  mere  carelessness,  negligence 
and  improper  conduct  of  the  said  C  D  and  his  mariners  and 


Cf)  Thia  exeeption  depends  on  the  terms  of  the  bill  of  ladins;^. 


•I' 
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.^^inHBail'  servants  in  that  behalf,  the  said  residue  of  the  sldd  goods  iuid 

*  merchandise,  being  of  great  value,  to  wit,  of  the  value  of  — ^ 

.  became  and  was  wholly  lost  to  the  said   A  B^  to  wit,  at,  8ec/ 

Seooud  count  aforesaid.     And  whereas  also  heretofore,  to  wit,  on%  &c.  at,  Scci 
aforesaid,  in  consideration  that  the  said  A  J9,  at  the  special,  &c. 
r  had  then  and  there  caused  to  be  delivered  to  him  the  said  C 

D  divers  other  goods  and  merchandise,  to  wit,  &c.  of  great  va- 
lue, to  wit,  of  the  value  of,  {kc.  to  be  taken  care  of,  and  safe- 
ly and  securely  carried  and  conveyed  by  the  Said  C  D  In  and 

■*  133  on  board  of  a  certain  other  ship  or  *vessel,  from  the  river 
Thames  aforesaid,  to  Uverfiool  aforesaid,  and  there^  to  wit,  at 
Liver fifiol  aforesaid,  to  be  safely  and  securely  delivered  for  the 
said  A  B  for  certain  freight  and  reward,  to  the  said  C  X>  in 
that  behalf,  he  the  said  C  D  undertook,  &c.  to  take  due  and 
proper  care  of  the  said  last-mentioned  goods  and  merchandisCf 
Whilst  he  had  the  care  and  custody  thereof,  for  the  purpose  afore-' 
said,  and  although  the  said  C  D  then  add  there  had  and  received 
the  said  last-mentioned  goods  and  merchandise  for  the  purpose 
aforesaid.  Yet  the  said  C  D,  not  regarding  his  duty  in  that  be-^ 
half,  nor  his  said  last-mentioned  promise  and  undertaking,  but 
contriving,  &c.  whilst  he  had  the  care  and  custody  of  the  said  last- 
mentioned  goods  and  merchandise,  for  the  putpose  last  aforesaid^ 
took  so  little  and  such  bad  care  of  the  said  last-mentioned  goods 

.  and  merchandise,  that  by  and  through  the  mere  carelessness  and 

.negligence  of  the  said  C  D\x\  that  behalf,  the  said  last-men- 
*  tioned  goods  and  merchandise,  being  of  the  value  aforesaid,  be- 

came and  were  wholly  lost  to  the  said  A  B^  to  wit,  at>  fcc. 
aforesaid. 

,10.  Against  For  that  whereas  heretofore,  to  -wit,  on,  &c.  at,  &c.  in  const 
aucU^erfw  ^^^^o*^  ^^^  the  said  ^  ^at  the  special,  8cc.  would  deliver  to 
not  daly  «c-  the  said  C  D  divers  goods  and  merchandise  of  erreat  value,  to 

eounttng  fop        ..,,_•        ^         ^  '^ 

goods  deliver-  Wit,  of  the  value  of  -^.  of  lawful,  &c.  to  be  sold  and  disposed 

2ii.(/,)^'"*  ^  ^^  ^y  ^^  said  C  Z),  for  and  on  the  account  of  the  said  A  B  for 

reasonable  reward  to  him  the  said  C  />  in  that  behalf,  he  the 

said  C  D  undertook,  Sec.  the  said  A  B\,o  sell  and  dispose  of  the 


(A)  As  to  this  action  and  declara-    89.    1  Salk.  9.    S  B.  &  P.  136.    1 
UfiD,  see  BuU.  N.  P.  liT,  14S.  Caith.    Saund.  50. 
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'  f        •  said  goods,  wares  and  merchandise  for  tlie  said  J  B  and  to  rcn-  xxx.      For 
•  der  a  just  and  true  account  of  the  sale  thereof  to  the  sAd  A  B^  ^^^l   accoimt- 

and  of  the  monies  arising  from  such  sale  whenever  after  the 
sale  thereof  he  the  said  C  D  should  be  thereunto  requested. 
And  although  the  said  A  B  confiding,  &c  did  *after\Viirds,  to  *  124 
wit)  0D9  &c.  aforesaid,  at,  &c.  deliver  the  said  goods  and  mer- 
chandise tp  the  said  C  D  for  the  purpose  aforesaid,  and  although  ^ 
the  said  C  Z)  did  afterwards,  to  \vit>  on,  Sec.  at,  See.  aforesaid,  sell 
and  dispose  of  the  Sdid  goods  and  merchandise,  for  and  on  the 
accouutof  the  said  A  B  for  divers  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of 
like  lawful  money  ;  yet  the  said  C  D  not  regarding,  8(.c.  but  con- 
trivingv  Sec.  hath  not  rendered  to  the  said  A  B  ^  just  and  true, 
or  other  account  of  the  sale  of  the  said  goods  and  merchandise, 
or  any  part  thereof,  or  of  the  monies  arising  from  such  sale  or 
luiy  part  thereof,  (although  he  the  said  C  D  afterwarciSi  to  wit, 
on,  &c.  at,  kc.  aforesaid,  was  requested  by  the  said  A  B  so 
to  do,)  but  the  said  C  D  hath  hitherto  wholly  refused,  and  stiU 
refuses  so  to  do. 

And  whereas  also  heretofore,  tp  ^it,  on,  &c.  aforesaid,  at,  Second  coomi. 
&c.  aforesaid,  in  consideration  that  the   said  A  B,  at  the  like 
speciul,  Sec.  of  the  said  C  D  had  delivered  to  the  said  C  D  di- 
vers other  goods  and  chattels  of  great  value,  to,  wit,  of  the  va- 
lue- &c.  to  be  sold  and  disposed  of  by  the  said  C  D  for  the  said  ^ 
A  By  he  the  said  C  J)  undertook  to  render  a  just  and  reasonable 
account  of  the  said  last-mentioned  goods  and  chattels  to  the 
said  A  B  whenever  afterwards  he  the  said  CD  should  be  there- 
unto requested.     A|id  although  the  said  C  D  then  and  there 
had  and  received  the  said  last-mentioned  goods  and  chattels  of 
and  from  the  said  A  B  for  the  purpose  last  aforesaid  ;  yet  the 
said  C  D  npt  regarding,  See.  but  contriving,  8tc.  hath  not  ren- 
dered to  the  said  A  B  &  just  and  reasonable  or  otlicr  account  of 
the  Said  last-mentioned  goods  and  chattels,  or  any  part  thereof, 
(although  the  said  C  D  afterwards,  to  wit,  on,  &c.  aforesaid, 
at  tsar.,  aforesaid  was  requested  by  the  said  A  B  so  to  do,)  but 
the  said  C  D  hath  hithei*to  wholly  refused,  and  still  wholly  re- 
fust-s  so  to  do.     \^Add  counts  for  money  hqtd  and  received — the 
account  ttatcd^-^nd  breach,^ 


4r>. 
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.31.     Against  »For  that  whereas  jthe  said  C  D  heretofore,  to  wit,  on,  8ic. 

an   eaute  at,  at,  8cc.  cuused  to  be  put  up  and  exposed  to  sale,  by  public  auc- 

public  auction  ^j^jj^  ^  certain  messuage  or  tenement,  outhouses,  and  divers. 

jng  a  gtjod  ti-  to  Wit,  acres  of  land  with  the  appurtenances,  situate,  &c. 

Second  count  (dtscribe  the  fircmitics  and  the  conditions  aa  in  the  particulars  of 

for  not  deli-  ^alf^)  upon,  and  subject  to  the  following,  amongst  other  con- 

stract  of  good  dilions,  that  is  to  say,  that  the   purchaser  should  pay  to  the 

title    in    due  i  •  •  i  •       i*        #  .  »    . 

time.(i)  vendor  or  his  agent,  a  deposit  of  — c.  per  cent,  m  part  of  the 

purchase-money,  and  should  likewise  pay^one-half  of  the  auc- 
tion duty,  and  should  also  pay  the  remainder  of  the  purchase- 
money,  and  complete  the  purchase  on  or  before  the  —  day, 
of  '  then  next,   and  that  a  good  title  should  be  made  oat 

at  the  expense  of  the  vendor,  and  upon  payment  of  the  re- 
mainder of  the  purchase-money,  a  proper  conveyance  at.  the 
purchaser's  expense.  And  the  said  jf  B  in  fact  saith,  that  on 
such  exposure  to  s;de  as  aforesaid,  to  wit,  on,  &c.  aforesaid) 
at,  &c.  aforescud,  he  the  said  ^  JB  became  and  was  the  pur- 
chaser of  the  said  tenements,  with  the  appurtenances,  upon 
and  according  to  the  said  conditions,  for  a  certain  price,  to  wit» 
the  sum  of  — L  of  lawful.  Sec.  and  then  and  there  paid  to  tiip 
said  C  D  Si  large  sum  of  money,  to  wit,  the  sum  of  -W.  as  9l 
deposit  of  10/.  per  cent,  in  part  of  the  said  purchase -moneys 
and  then  and  there  also  paid  another  large  sum  of  money,  to 
wit,  the  sum  of  —V.  of  like  lawful  money,  as  one-half  of  the 
said  auction-duty  payable  in  that  behalf.     And  thereupon  after- 

*  126  wards,  to  wit,  on  the,  8cc.  aforesaid,  *at,  8tc.  aforesaid,  in  con-* 
sideration  that  the  said  J  By  at  the  special,  &c.  of  the  said  C  D* 
had  then  and  there  undertaken,  and  fiuth fully  promised  the 
said  C  D  to  perform  and  fulfil  all  things  in  the  said  conditions 
of  sale  contained,  on  bis  part  and  behalf,  as  such  purchaser  a& 


(/)  If  the  vendor  of  the  estate  he  1078.  and  to  recover  interest  and  ex- 

not  pre]»arcd    to  produce    his  title-  penses,  (as  to  which,  see  2  Bl.  Rep, 

*  deeds,  or  make  a  good  title  at  the  ap-  1079.    4  Esp.  Rep.  223.)  the  decUira- 

pointed  day,  the  purchaser  may  re-  tion  must  be  special,  as  abovCj  id.  ibid, 

cover  buck  the  deposit  money  under  1  B.  &  P.  3(36.     When  the  action  ia 

tlic  count  for  money  had  and  reveiv-  for  not  miaking  a  good  title,  and  Uie 

od,  2  Esp.  Rep.  641,  642.  proving  in  declaration  is  special,  the  eoui*t  wtl| 

the  latter  case,  the  defect  in  title,  4  eompel  the  plaintiff  to  give   the  de> 

Esp.  Rep.   221.      Unless    tJiere  l>e  fendant  particulars  of  all  objections  to 

fraail,  no  damages  for  the  loss  of  the  the  title  founded  on  nwitter  of  fact,  3. 

bargain  are  recoverable,  2  Bl.  Rep.  B.  &  P.  246.                                  , 
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ftforrsaid)  to  be  pei*fonned  and  f%dfiHed  ;  he  the  said  C  D  uii-  XXXl  For 
dertook,  See.  to  perform  aod  fiilfil  all  things  in  ihe  said  condi*  '"*  ^ow^w"^- 
tions  of  sale  contained^  on  the  vendor's  pact  and  behalf  to  be 
performed  and  fulfilled.  And  the  said  ^  J9  saith  that  although 
he,  CD,  &c:  aforesaid,  ((he  first  day^)  and  from  thence  until  and 
upon  the  said  — —  day  of  — — -  then  nexti  at,  &c.  aforesaid, 
was  ready  and  williilg  to  perform  and  fulfil  aD  things  in  the 
said  conditions  contained,  on  his  part  and  behalf,  as  such  pur- 
chaser as  aforesaid,  to  be  performed  and  fulfilled,  and  to  pay 
the  remainder  of  the  said  purchase-money,  and  to  complete 
the  said  purchase,  whereof  the  said  C  Z>,  on,  &c.  last  afore- 
said, there  had  notice,  and  was  then  and  there  requested  by 
the  said  A  By  to  make  to  him  a  good  title  to  the  said  messuage^ 
Ice.  yet  the  said  C  D  not  regarding,  &c.  but  contriving,  &c. 

•  did  not,  nor  would,  when  he  was  so  requested  as  aforesaid,  or 
at  any  time  before  or  since,  make,  or  procui*e  to  be  made  to 
the  said  wf  i9,  a  good  title  to  the  said  messuage.  Sec.  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &c. 
aforesaid,  contrary  to  the  said  conditions  of  sale,  and  the  said 
pFcmiise  and  undertaking  of  the  said  C  D,  By  reason  whereof 
he  the  said  A  B  hath  been  deprived  of  all  the  benefits  and  ad- 
vantages which  would  have  arisen  from  the  completion  of  fhe 
said  purchase,  and  hath  been  put  to  great  expenses,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  ■— /. 
of  like  lawful  money,  in  endeavouring  to  procure  such  title  as  *'• 

aforesaid,  and  to  get  the  said  purchase  completed,  and  hath  lost  -*    * 

all  gains  and  profits  which  he  might  and  would  otherwise  have 
made  and  acquired  from  using  and  employing  the  said  sums  of 
money,  so  paid  by  him  as  deposit  and  duty  as  aforesaid,  and 
other  monies  provided  and  kept  by  him  the  said  A  B  hr  the 
completion  of  the  purchase,  to  wit,  at,  Sec.  aforesaid.     ^And        ^   127 

i  XBhereaa  also^  heretofore,  to  wit,  on,  &c.  aforesaid,  ^t,  8cc. 
aforesaid,  in  consideration  that  the  said  A  J3,  at  the  special,  &c. 
had  then  and  there  bargained  with  the  said  C  D  £or  the  pur- 
chase of  a  certain  other  messuage,  &c.  witK  the  appurtenan-  Second  eooai 
ce^,  at  and  for  a  large  sum  of  money,  to  wit,  &c.  and  had  paid 
to  the  said  C  i>  a  certain  sum,  to  wit,  8cc.  in  part  of  the  said 
last-mentioned  purchase-money,  and  had  also  agreed  to  pay  the 
residue  thereof,  and  to  accept  a  proper  conveyance  of  tlie  said 
Vof.  U.  [  15  3 


L ... 
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XXXI    For  laat-mefttioncd  meflsuage^  &c.  on  or  before  the  — —  day  of 
mtcmnve^t^.  ,^_^  in  the  year  aforesaid,  on  having  a  good  and  valid  tide 
aiade  to  him  to  the  same  messuage,  &c.    He  the  said  C  i>, 
tk^n  and   there,  to  wit,  on,    &c.  aforesaid,  ati  Sec.  aforesidd, 
undertook,  &c.  that  he  the  said  CZ>,  would  procure  an  abstract 
€>f  a  good  and  valid  title  to  the  said  last-mentioned  messuagCy 
kg.  to  be  famished  to  the  said  ^  ^  in  due  and  convenient  time 
for  enabling  him  to  get  such  title  examined^  and  a  proper  con- 
veyance of  the  same  messuage,  &c.  prepared,  and  the  said 
l^st-mentioned  purchase  completed  on  or  before,  &c.  aforesaid. 
yet  the  said  C  D  not  regarding,  &c.  did  not,  nor  would,  »!• 
though,  &c»  procure  an   abstract  of  a  good  and  valid  title  t9 
the  said  last-mentioned  messuage,    Sec.   to  be  furnished,  fee* 
(negativing  the  Jierformance  of  the  firomiae^)  but  therein  wholly 
failed  and  made  default,  to  wit,  at,  &c.  aforesaid,  and  the  said 
C  D  then  and  thei*e  wrongfully  and  injuriously  neglected,  and 
omitted  to  ftirnish  any  absti*act  of  title  to  suqh  messuage,  kc. 
^  iaist  aforesaid,  for  a  long  and  unreasonable  time,  and  until  an 
iQS)i&cient  and  inadequate  time  remained  for  the  examination 
pf  such  title,  and  for  the  preparation  of  a  proper  conveyanc6y 
and  the  completion  pf  such  purchase  as  last  aforesaid,  by  the 
day  appointed  for  that  purpose  as  aforesaid,  according  to  the 
said  last-m^itioned  promise  of  the  said   C  D.  in  that   behalf 
and  the  said  A  B  m  fact,  further  saith  that  by  means  and  in 
conaeqoence  of  such  neglect  and  omission  as  afofesa^,  and  by 
reason  of  £>  F^  (without  whose  joining  in  the  conveyance  of 
the  said  last-mentioned  messuage,  8cc.  a  good   title  thereto 
%  128.        cpald  not  be  made,)  having  since  departed  *this  life,  to  wit, 
fit,  &c.  aforesaid,  the  said  A  B  hath  been  deprived  of  all  be- 
nefit and  advantage,  which  would  have  arisen  to  him  (rom  the 
completion  of  the  said  last-mentioned  purchasef  and  hath  ne** 
cessai^y  been  put  to  great  expenses,  amounting  in  (he  whole 
to  a  large  sum  of  money,  to  wit,  &c.  in  endeavouring  to  pro* 
4cure  the  said  title,  as  last  aforesaid,  and  hath  lost,  &c.  \9amt 
damage  att  in  last  tount.     Add  counts  for  moiiey  ftaid-^^-Aad  and 
Teceived-^^ccount  stated-^^nd  Ifreach^J^ 

3$.  Agunttn      ^OT  that  whereas  the  said  C  JD,  before  and  at  the  time  of  the 
Jn^a^cmtfit  "^^'^"S  ^^  ^^^  agreement  and  his  promise  and  undertaking 

to   assign  hjs 

tease,  iii^  OB   his  implied  contract,  that  he  had  hv/Ui\  Utie  so  to  do, 
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bereinafter  next  mentioned,  represented  to  the  ^d  A  B^  that  XXXll   ^A" 
lie  the«aid  C  D  was  lawfully  posseiscd  for  the  residue  and  re-  ^-^^   "fw^ 
tnainder  of  a  certain  Xi^wcv  of  years  then  to  come  and  unexpired 
therein^  of  a  certain  messuage  or  dwelling-house   and    pi^e^ 
nuses..  situate,  Sec.  wherein  he  the  said   C  Z>  then  exercised 
and  carried  on  the  business  of  a  victualler,  to  wit,  at,  Sec/ and  ^ 

thereupon  heretofore,  to  wit,  on.  Sec.  at,  Sec.  aforesaid^  by  a 
certain  agreement  then  and  there  made,  by  and  between  the 
said  C  D  and  the  said  A  By  it  was  agreed  in  manner  and  form  4|t 

following,  (that  is  to  say,)  Sec.  [^Here  9et  out  the  agreement 
"^erbatim^  and  9tate  mutual  promises ^  ut  ante^  T6«  and  that  de* 
*frndant  aUo  undertook  aa  follows  f\  and  that  he  the  said  CD 
then  and  there  had  lawful  right  to  sell  and  assign  over  the  said 
lease  of  the  said  messuage  or  dwelling-house  to  the  said  A  B^  "^ 

and  that  he  would  perform  and  fulfil  the  said  agreement  in  all 
things  therein  contained  on  his  part  and  behalf,  to  be  perform* 
ed  and  fulfilled.  And  although  the  said  A  B  hath  always,  ScC. 
[General  fierformancc  by  plaintiff, '\  Yet  the  said  C  D  con^- 
trivihg,  Sec.  did  not  perform  or  regard  the  said  agreement,  or 
his  said  promise  and  undertaking,  but  thereby  crafUly  and 
iMibtly  deceived  the  said  A  Bva  this,  to  wit,  that  he  the  said  C  Q^ 
at  the  time  of  making  the  said  agreement,  and  his  said  pro^ 
mise  and  undertaking  as  aforesaid,  had  not  lawful  right  to  sell 
or  assign  over  the  lease  of  the  said  messuage  or  dwelling-houso 
and  premises  to  the  said  A  B,  whereby  the  said  C  D  was  bin-  ^ 

dered  *and  prevented  from  selling  or  assigning  over  the  same^  #  ]j29 
iix  performing  the  said  agreement,  on  the  part  and  behalf  of 
him  the  said  C  Z>,  and  by  means  of  the  said  several  premises^ 
he  the  said  A  B  not  only  lost  and  was  deprived  of  all  the  pro^ 
fits,  benefits  and  advantages,  which  might  and  would  other- 
wise have  arisen  and  accrued  to  him  from  the  performance  of 
the  said  agreement,  on  the  part  and  behalf  of  the  said  A  J9,. 
but  was  forced  and  obliged  to  and  did  necessarily  lay  out  and  ^ 

expend  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of  law- 
ful, Sec.  in  and  about  the  appraisement  and  valuation  of  the  said 
household  ftimiture,  and  hath  been  and  is  by  means  of  tlie  pre- 
mises, otherwise  greatly  injured  and  damnified,  to  wit,  at^  &c.. 
aforesaid.  .       » 
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f^dar  «-  ^j^s  there  are. several  precedent  injarint  hy  a  vendor  agatnai 

cftater.  .         «  vendee /or  not  comfileting  his  fiurcheuej  it  ia  urmeeeesary  here 

to  insert  any  :  See  a  declaration  by  a  vendor  seised  in  fee  agamat 

a  fiurchaser  at  a  public  auction  for  non-Jiayment  ^  the  fiureioMC 

monty^  and  the  law  relative  to  these  declaratiofia  in  6  Eaatf  555, 

3  JSastf  410.     2  H.  BL  133.  and  against  a  purchaser  of  an  estate 

in  fee  hy  private  agreement  j  2  Wentw.  91.     \  H.  BL  270,  ami 

tigainst  a  purchaser  of  a  chattel  interest^  Jones  v.  Barkley^  Do%t§^ 

i684.an(/  Luxton  v.  Robinson^  Doug,  620.     From  these  it  Qp» 

pearsy  that  the  plainUff  must  shew  that  he  had  good  title  to  convey;. 

The  ftUomng  precedent  is  however  given^  as  it  qften  occurs  in 

practice  ;]  •  '' 

•- 

3$. lOn  mpah-      For  that  whereas  the  said  ^  B^  before  and  at  the  time  of  tho 
greement^'     making  of  the  agreement  and  the  promise  and  undertaJupgof 
*f^d '^  n^      ^^  ^^^  ^  ^^  hereinafter  next  mentioned,  was  lawfully  pos* 
Pirrt    eount,  sessed,  that  is  tp  say,  for  the  residue  of  a  certain  term  oi 
ring  a  broker  ycarS)  to  expire  on,  &c.  of  a  certain  dwelling-house  *and  p?e- 
^e^toek^bc   "^*s^*>  ^^  ^®  j^jpurtenances,  known  by  the  sign  of  the  ■»      ^ 
^   130        situate^  &c«  and  the  said  A  B  was  also  then  lawfully  posaeaaed 
of  certun  beer  and  other  licenses,  and  of  certain  liqudrs^  m4. 
also  of  certain  household  furniture,  fixtures  and  other  effect% 
then  bdng  on  the  said  premises,  to  wit,  at,  &c.    And  there- 
upon heretofore,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  b|r^ 
a  certain  agreement  then  and  there  made  between  the  aaid  A 
Bf  of  the  one  part,  and  the  said  C  27,  of  the  other  part>  H  waa 
agreed  by  and  between  the  said  A  B  and  the  said  C  A  thattbe^ 
t  said  jf  B  should,  &c.  {Here  copy  the  agreements  verbatim  to  tke 

following  words:']  But  that  if  either  of  them  should  neglect  or  re*, 
fuse  to  perform  tlie  said  agreement  on  his  part,  the  party  99 
^  neglecdng  or  refusing,  should  pay  to  the  other  of  them  thra 

sum  of  <— /.  on  demand,  by  the  ssdd  agreement  mutoally  agp'^ed. .  ^3 
to  be  the  damages  ascertained  and  fixed(^)  on  breach  ther^oft 
and  to  become  a  just  debt,  and  recoverable  in  any  of  his  ai^ 


(i)  Ab  to  declAratioDs  of  this  na-    and  not  in  the  nature  of  a  penalty, 
^jro,  see  the  above  observations^  and    K%  to  the  distinction  between  a  pe^ 
'  Doug.  620.  G84^    As  to  liquidated  da-    naUy  and  liquidated  damages,  see  2  B« 
luages,  3  H.  &  P.  346.  3  B.  &  P.  639.    fe  P.  546.  and  3  B.  &  P.  632. 
'{Je)  These  damages  are  liquidated. 


■* 
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]c?it|r*8  cooits  of  law.     A$  by  the  said  agreement,  reference    Teiidor  a- 
being  thereunto  had,  will  fully  appear.    And,  fee.     [State  mu^    iTj^tr/"^ 
tual  ftrtfmiseg  to  fierform  the  agreement^  tit  antej  76.  and  proceed 
noUh  tke  averTnent  aa  foUovja :](/)     An4  although  the  said  A  M 
was  always  from  the  time  of  the  making  of  the  said  agreement* 
until  md  upon  the  said  — —  day  of  •^— -,  to  wit,  at,  &c.  afoi*e- 
said,  ready  and  willing  to  assign  and  convey  his  said  estate  and 
interest  in  the  said  dwelling-house  and  premises,  with  tlie  ap» 
purtenttices,  to  the  said  C  /),  and  to  assign  and  deliver  to  the 
said  C  D  the  satd  beer  and  other  licenses,  and  to  mend  and 
allow  for  all  the  damaged' windows  of  the  said  messuage  and 
preniiaes,  with  the  appurtenances,  and  to  clear  the  said  pre- 
mises from  all  incumbrances  of  ren£  and  taxes,  and  to  sell  and 
*de{lrerto  the  said  C  D  the  sai4  household  furniture,  fix-         *   131 
tores,  liquprs  and  other  effects,  at  a  fair  appraisement  thereof, 
as  aforesaid,  and  also  to  deliver  possession,  and  complete  and 
fulfil  the  said  agreement  upon  Xht  said  —  day  of  ■  »■   ,  at  the 
joim  expense  of  himselLand  the  said  C  />,  according  to  the  ef- 
fect fQ4  meaning  of  the  said  i^reement  in  that  behalf,  and  al» 
chough  the  said  A  B  afterwards,  to  wit,  on,  &c.  aforesaid,  ap- 
pointed and  procured  one  EF^^  broker,  on  his  part,  in  order 
to  make  a  fair  appraisement  and  valuation  of  the  said  house- 
hold  furniture,  fixtures,  liquors  and  effects,  and  the  said  E  F 
vas  tliea  and  there  ready  to  appraise  and  value  the  same  ac- 
eordiogly.    And  although  the  said  C  D  then  and  there  had  no- 
tice of  the  premises,  and  was  requested  by  the  said  A  £  to  ap- 
pcunt  and  procure  some  person  as  a  broker  on  his  part,  to 
make  such  appraisement  and  valuation,  and  to  perform  the  said 
agreement  on  his  part,  according  to  the    effect  and  meaning 
thereo£     Yet  the  said  A  Bin  fact  saith,  that  the  said   C  D 
did  not*  nor  woukl,  when  he  was  so  requested,  as  aforesaid,  or 
j^  at  any  other  time  appoint  or  procure  a  broker  on  his  part,  to 
appmse  and  value  the  said  household  furniture,  fixtures,  li- 
quors and  other  effects,  or  any  of  them,  accordmg  to  the  ef- 
fect and  meaning  of  the   said  agreement,  but  hath  hitherto 
whoUy  neglected  and  refused  so  to  do,  and  by  reason  thereof 


(/)  The  avenaents  of  performance  {^eement ;  those  in  tlic  precedent 
on  the  part  of  the  plaintifiT  must  al-  are  such  as  roost  frequently  occur  i» 
waye  dcpond  on  each  partictilav  *-    aetioua  em  pablic-housc  j^i-ecment*. 


•■  p 


r 
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Vendoi-  a-  the  said  household  furoiturei  fixtures,  liquors  and  other  effects^ 
c/ifl^er.  ^  *^^'  remain  unvalued  and  unpaid  for  by  the  said  C  Dy  to  wit, 
at,  &c.  aforesaid,  contrary  to  the  said  agreeme;Qt  and  the  said 
promise  and  undertaking  of  the  said  C  jD,  whereby  the  said 
C  D  hath  become  liable  to  pay  the  ssdd  A  B  the  said  sum  of 
200/.  in  the  said  agreemeh  mentioned,  when  he  the  said  C  D 

Second  count, 

for  prevent-  should  be  thereuAto  afterwards  requested.  And  whereas 
broker^'from  ^^^'>  ^®  *^^  '^  ^  hcretoiore,  to  wit,  on,  &c.  aforesaidf  at, 
vmluingrf  ^^  aforesaid,  was  lawfully  possessed  of  a  certain  other  dwell- 

ing-house, with  the  appurtenances,  situate,  &c.  for  the  re- 
sidue of  a  certain  term  of  years,  to  expire  on,  8cc.  in  which 
^  32  gj^^  last-mentioned  dwel^ng-house  the  ^business  of  a  victual- 
ler had  been  and  then  was  c&rried  on  by  virtue  of  certain  li- 
censes then  also  in  the  possession  of  the  said  A  By  and  the  «aid 
A  B  was  also  then  and  ther^  possessed  of  certsdn  other  effects 
in  the  sdd  dwelling-house,  whereof  the  said  C  D  then  and 
there  had  notice.  And  the  said  A  B  being  so  possessed  there- 
upon, heretofore,  to  wit,  on,  &?.  aforesaid^  at,  &c.  aforesaid,  in 
consideration(m)  that  the  said  J  By  at  the  like  special  iDstance 
and  request  of  the  said  C  D  and  for  the  sum  of  •— /.  then  and 
there  paid  to  the  said  A  Bby  way  of  earnest,  and  such  furthec 
sum  of  money  as  the  said  last-menaoned  effects  should  he  va- 
lued at  upon  a  fair  appraisement  by  a  broker  on  each  side,  or 
their  umpire,  to  be  paid  to  the  said  ^  B  as  hereinafter  men- 
tioned, had  agreed,  &c.  [^Stace  Che  aubstance  of  the  agreement 
in  thefint  county  ivith  firofier  avermentsy  andfiroceed  aafUlown  z\ 
And  although  the  said  A  B  afterwards,  to  wit,  on,  See.  afore-* 
said,  at,  &c.  aforesaid,  nominated  and  appointed  one  jB  jF,  a 
,  broker,  to  value  and  apprai&e  the  said  last -mentioned  effects 
for  and  on  behalf  of  the  said  A  By  and  the  said  C  D  then  and 
there  had  notice  of  the  premises  last  aforesaid,  and  then  and 
there  nominated  and  appointed  a  certain  other  person,  to  wit^^"^- 
one  G  H^  using  the  trade  of  a  broker,  as  such  broker  to  ap- 
praise and  value  the  same  effects,  for  and  on  behalf  of  him  the 
said  C  D,  and  although  the  said  E  F  and  G  Has  such  bro- 
kers as  aforesaid,  then  and  there  began  such  valuadon  and  ap- 


(m)  As  to  tlie  necessity  for  the    deration  on  each  iide»  lee  6  East^ 
statement  of  the  ivhole  of  the  ew»*    §6S,  560. 
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ptaisement,  and  the  same  would  have  been  proaeded  with  and   remkr  a- 
completed,  if  the  said  C  D  would  have  sufferedand  permitted  f/^'^^. 
the  said  G  H  Xo  have  pi'oceeded  therein ;  yet  the  said  C  />» 
not  regarding  his  said   last-mentioned  promis  and  underta- 
kini2^,  but  contriving:,  and  intending  to  deceive  ad  defraud  the 
said  A  B  in  this  behalf,  did  not,  hor  would,  (altbugh  often  re- 
quested so  to  do)  suffer  or  permit  the  said  G  H  tcprocced  in,  or 
goon  with  the  valuation  and  appraisement  of  theiaid  fast-men-    * 
tioned  *effectson  his  part,  but  afterwards  and  befor.  the  comple-         ^    133 
tion  thereof,  to  wit,  on,  &c.  aforesaid,  at,  8cc.  aforeskd,  wholly  re- 
fused to  suffer  or  permit  him  so  to  do,  and  then  aii  there  coun- 
j        termanded  and  prevented  the  said  G  //,  from  preceding  and 
going   on  with  the  said  valuation  and  appraisemnt,  and  then 
and  from  thence  hitherto  hath  neglected  to  noiinate  or  ap- 
point any  other  person,  to  value  or  appraise  the  sid  last-men- 
tioned effects  for  and  on  behalf  of  him  the  said  CD,  and  hath 
hindered  and  prevented  the  completion  of  such  v)uation  and 

r  Appraisement  as  last  aforesaid,  and  the  same    effcts  still  re- 

inatn  wholly  unpaid  for,  by  him  the  said  C  D^  to  vit,  at,  &cc« 
aforesaid,  contrary  to  the  said  last -mentioned  proirse  and  un- 
dertaking of  the  said  C  D^  to  wit,  at,  &c.  afore^id.  \^Md 
one  count  for  a  leasehold  estate  bargained  and  aold^aiu^  7.     Two 

\  counts  for  goods  bargained  and  sold^  ante^  17 j-^mony  fiaid^^ 

\  and  the  account  stated."] 


ii 
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*  134 
For  that  whereas  the  said  C  D,  heretofore,  to  wi,  on,  8cc.  3i.  Um.iioni 

at,  &c.  was  tenant  to  the  said  ^  -fl,  of  a  •certain  fam,  lands  nant  fi-ora 

'  yeitr  to    year 

-r .,      ■    .  ,  ,.  „    ■ ,...  .    \ (w)     on     im- 

\t\\vi\    con- 

j  **■    v'^)  Ifthe  tenanoy  be  andcr  alcasc,  express   agi'eemciit,    statig  mutual  the   preinisc« 

^  j»d  the  leasee  exeeuted  the  same  or  promises  and  the  brcachfi,  accord-    in  a  husband- 

\\  a  counterpart,  (aee  4  Eap.  Rep.  42.)  ing  to   the  terms  of  the  ^cement,   ^^^^     man  net 

the  remedy  is  by  eovenant  or  by  ac-  see  2  Bl.  Rep.  840.    Case  niglit  also  to  ihTcustom 

*wo  oa  the    ease  where   waste  has  be  supported  when  waste  has  been  of  the    coun 

keen  committed,    8  1)1.  Rep.    llll.  committed,    8  Bl.  Rep.   111.    The  tr\.  Breaches, 

though  the  writ  of  waste    would  not  law  implies  a  contract  on  be  part  of  over  cropping 

be  sustainable,  Co.   Utt.  54.  b.  n.  1.  a  tenant,  that  he  will  occi^y  a  farm,  ^^  Janiu"^*^ 

When  there  is  an  agreement  not  un-  fcic.  in  a  tenant-like  mannir,  and  as-  Jic. 

^seal  oetitaining  a  atipalation,  for  wianpsit  may   be   supportel   for  the 

Ihe  breach  of    which  the    action  U  breach  of  such    implied   ©ntract,  5 
>i*M||bt^  OK  e  eount  should  be  6|k  Ihe    T.  H.  373.    4  £ait»  154.  trhere  se^ 


■ 
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Undlard  fl-    and  premises, with  Ukj  appurtenances,  Mtuate,  Sec/ and  m  con- 
.  ^ATi^  <<?fKm/.  gi^^jration  iheeof,  he  ihe  said  C  D  then  and  there  underUMsk, 

&c.  to  manage  use  and  cultivate  the  said  farm»  lands  and  pre- 
n^ses,  with  he  appurtenances,  during  the  said  tenancy,  in  a 
good  hnsbandlike  manner,  and  according  to  the  custom  of  the 
eoimtry,  whet  the  said  farm,  lands  and  premises  Were  so  situate, 
as  aforesiad.  And  the  said  J  By  in  fact  sajth,  that  the  said 
C  D  was'andcontinued  tenant  to  the  said  ^  ^  of  the  said  farm, 
lands  and  ptmises,  with  the  appurtenances,  for  a  long  space 
of  time,  to  ut,  from  the  time  of  making  his  said  promise  and 

underUking  until  the  day  of ,   ^.  D,    1804,    {or 

«  hitherto'')  to  wit,  at,  &c.  aforesaid.  Yet  the  said  C  Z),  not 
regarding  b  said  promise,  Sec.  but  contriving,  and  wrongfully 
and  unjustl;  intending  to  injure  the  said  ^  J5  in  this  behalf,  did 
not,  nor  wold,  during  the  continuance  of  the  said  tenancy  as 
afores^d,  lanage,  use  or  cultivate  the  said  farm,  lands  and 
premises,  4th  the  appurtenances,  in  a  good  and  husband-likt 
manner,  ad  according  to  the  custom  of  the  country,  yrhevt 
the  said  fern,  lands  and  premises,  were  so  situate  as  aforcaai^  ' 
but  on  thfcontrary  thereof,  after  the  making  of  his  Sidd  pro- 
mise andindertakbg,  and  during  the  continuance  of  the  said 
tenancy,  >  wit,t  in  the  successive  years  of  our  Lord  — ♦  and 

wrogfully  and  injuriously  overcropped  tlie    said  land, 

and  crop>ed,  planted  and  sowed   divers,  to  wit, atres  of 

the  said  arm,  lands  and  premises,  with  divers,  to  wit,  two  suc- 
cessive «ps  of  wheat,  barley,  peas,  beans,  tares  and  oats,  that 
Js  to  sa*,  —  acres,   part  thereof  with  wheat,  — ^ —  acres, 

other  pat  thereof  with   barley, acres,  other  part  thereof 

with  peis,— —  acres,  other  part  thereof  with   tares,  and  the 
rcaidac thereof  with  oats,  the  same,  according   to  the  course 
of  gooc  husbandry,  then   and  there  being  excessive  and  un- ,^ 
reasona>le  crops  for  the  said  land,  and  contrary  to  the  course  J 


a  pood  p-£cedent.      ^Vlxen  a  tenant  T.  R.  471. 1  Esp.  Bep,  57.  And  m  muk 

holds  the  poBsession  of  premiBes  after  ease  it  may  he  advisable,  m  one  couirt^ 

the  expialion  of  a  lease,  by  the  per-  to  slate  the  covetianU  m  the  lease» 

mission  cf  his  landlord,  he  impUedly  that  such  lease  was  determined— that 

engages  a>  observe  Uie  same  cove-  the  defendant   had   become  tenant, 

nants  as  are  contained  in  the  lease,  and  hk  assumpsit  to  perfom  the  «^ 

though  tie  remedy  roust  becwwiupa/.  Tenants,  1  H.  Jil.  99. 
ov  oaae,tn.Bl.  99.     IT.  R.  162-    5 
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if  good  huatendrf,  and  the  custom  of  ilic  eountfy  where  Ihe  ImWi,,  .1  . . 
laid  fcitm,  lands  and  prcnu&es  were  so  siiuutc  as  aforesaid,  and  ^' '""'' ''  """'■ 
contrary  to  the  s^id  promise  and  undertaking  of  the  siiid  CD,         *  1 35 

10  wit,  at,  8tc.  arorcaaid, ;  'and  the  said  ^  B  in  Let,  fur-  Sr.cn.i  ■   . 

tber  saitii,  that  the  said  C  D,  ftinher  disregarding  his  said  pr»-    "  '""'^ ''  | 

mise  and  undertaking,  and  further  contriving  aiid  intending  (o 
injuiB  ibe  sud  A  B  m  this  bcfKilf,  afiei-  the  making  of  his  said 
promise  and  undeitaking,  and  during  the  continuance  of  the 
said  tenancy,  did  noi,  nor  would,  spend,  use  and  employ  on 
the  said  fitrm,  lands  and  premises,  the  hay,  straw,  soil,  dung,' 
compost  and  manure,  which  grew,  arose,  and  was  made  there-  .« 

CO,  during  the  continuance  of  the  said  tenancy,  as  he  the  said 
CD,    according  lo   the  course   of  good   husluuidi-y,  ought  to  • 

baTe  done,  but  on  the  contrary  thereof,  he  the  said  C  D  du- 
ring the  contiiuiance  of  the  same  tenancy,  to  wit,  on,  kc.  afoie- 

said,  and  on  divers  other  days  and  times  between  th^t  day  and  j 

the  —  day  of  ,  at,  8tc.  aforesaid,  took  and  carried  aw;iy, 

off,  and  from  the  said  farm,  lands  and  piemisea,  divers  largo 
quamilieS)  to  wit,  two  hundred  cart-loads  of  hay,  two  hundred  ' 

caK-loods  of  straw,  two  hundred  cart-loads  of  soil,  two  htsndred 
cart-loadi  of  dung,  two   hundred  cart-loads   of  compost,  and  ■ 

two  hundred  cart-loads  of  manure  of  great   value,   to   wit,  of 

the  Talue  of  200/.  and  which  bad  arisen  and  been  made  on  the  , 

sud  &nn,  lands  and  premises,  during  the  said  tenancy,   and  ^      ^ 

spent  and  consumed  the  same  elsewhere  than  on  the  said  farm,  ' 

lands  and  premises,  or  any  part  thereof,  contrary  to  the  course  ,,  IJ 

of  good  husbandry  and  the  custom  of  the  country  where  the  1       li 

9Ud  farm,   lands   and  premises  were  so  situate  as  aforesaid  ;  £ 

and  also  contrary   to  the  said  promise  r.::d  uiidci-taking  of  the  \ 

xaAC  D.     By  means  of  which  siuil  several  premises,  the  suid  ,|'< 

^rm,  lands  and  premises,  with  the  appurtenances,  became  and  ^  '*     '^ 

^cre  greatly  impoverished,  and  rendeied  less  protliictive  than  P 

the  same  otherwise  would  have  been,  and  greatly  deteriorated  ^ 

in  value,  to  wit,at,  &C.  aforesaid.     [/(  may,imotnr  caaet,  bead-  "T^ 

MuA/r  to  add  a  lecond  count,  mmitar  to    Ihe  fir»t,  leaving  out  \       i',j 

tuAoi  rtlatea  lo  the  cjuiont  ttf  the  country,  landt,  lii'c.  and  also  to  'i 

iaterla  count  at  in  4  F.att,  155.  Mating  tlic  jiTomiae  aainthejirtt  1/ 

c»iml,a7id a  general  ''lireach  qf  good  htsbandnt,  vtiihOttl  nali'iff         «    \3(j  ^  y 

the  fiartiailan,  see  ST.  Ji.  SOT. ]  "         <[ 

Vol.  II,  [  '6  ]     ■  '  ■   1 
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jjttUfVord  a*        ^80me  ca  the  above  firtcedetUj  to  the  obelM^and  then  fircc^^ 
r^'n  c- li/    a«^A?w*.]— on>  &c,  plough^  up  and  coaverted  int»  tilkge  a- 
for  piiHijrtiing  certain  piece^  or  parcel  of  laiid  then  m  grass,  caHed,  kc.  and 
*  and  et<Mii>ii>i;  {HirGel  of  thc  Said  fjsirni  and  lands,  and  dropped  «and  sowed  the 
the  ^a«"'  ^'ti'"  same  without  manurino:  or  dressing  the  same  with  aaad  and 

out  inanuruig  ^  " 

the  8iimc%        other  manure,  as  he  the  said  C  H  ought  to  have  4one,  accord*' 
iBf{  to  the  •  course  of  good  husbandly,  and  the   custom  of  the 
country  where  the  same  fann,  &c.  were   so  situate  a»  afore- 
#  said  ;  contrary  to  tiie  course  of  good  husbandry,  and  the  cua- 

tom  of  the  country  aforesaid,  and  to  the  said  promise)  Sec.  of 
the  said  C  f)^  to  wity  at,  Sec.  aforesaid. 

Vl^.  For  ta-  \^Same  aa  the  above  firccedenty  to  the  obelUk^     In  the  auc* 

ffv*ci^s^^"   cessive  years  of  our  Lord,    1802,  1803,  1804,  wrongfully  and 

^urin"*th°***  tojuriously  cropped*  planted  and  sowed,  a  .certain  other  piece 

^<l*  or  parcel  of  land,  called,  &c.  part  and  parcel  of  the  said  farm 

and  lands,  with  divers,  to  wit,  four  successive  crops  of  com^ 

potatoes  and  turnips,  to  wit,  wheat,  potatoes,  turnips  and  wheat  | 

and  also  without  manurhig  or  dressing  the  said  last-mentioned 

land 'with  sand   and  manure,  as  according  to  the  course  of 

good  husbandry  he  t^B  said  C  D  ought  to  have  done,  can- 

trary  tx>  the  course,  &c.  and  custom,  &c.  where  the  said  farm-, 

&c.  were  so  situate  as  aforesaid,  and  contrary  to  his  said  proir 

inise,  Sec.  to  wit,  aty  (cc.  aforesaid. 

07.  Against         For  that   whereas  the  said   C  Dy  heretofore,  to  wit,  on, 
Jull^iing  "^  ^c.  at,  &c.  had  become  and  was  tenant  to  the  said  Ji  B  tJ( 

loHVing  tlie 
pre  nil  SOS    out 

ofrepau^  con-      """'■' ' " ■ • 

fi-nry    to   im 


V) 


J^'j       ^'  (o)  In  this  case  also,  if  there  were  main  beams,  &c.   2  Esp.  Kep.  590. 

fiTi  express  conti^ct,  or  wHttea  agree-  Case  also  may  be  supported  agauist 

luoiity  it  9))Ould  \ni  declared  tit>oii,  as  a  tenant  from  year  to  yegr,  for  pec<^ 

stated  in  thc  note  to  the  precedent,  missive  as  well  as  voluntary  wastcj^ 

antcy  1 3.3.  n.  (n).    If  the  action  l>e  see  2  Saund.  258,  o.  and  the  preoe* 

lor  not  taldng  4are  of  furniture,  kc.  dents  there  given ;  but   c<ue  canno^ 

see  a  procedent,  antCj  109.    The  law  be    siipiM>rted  tbr  permissive    ^asic 

implies  a  contmct  on  tlie  part  of  a  agauist  a  mere  tenant  at  will,  1  New. 

tenant  from  year  to  year,  to  keep  Uio  Kep.  2D0i    1  Saund.  323.  b.    As  to 

premises  in  tcuantable  ro)>airaud  not  \fr-liat  fixtures  a  tenant  may  remove, 

to  commit  waste,  1  Saund.  323.  b.  n.  aixl  at  what  lime,  see  8  East)  £8^    ^ 

7.    Co.    Litt    57.   a.    but    hr  is  not  East,  38. 
^ttnd  to  BiaKc  substantial  rcpaii'8  in 


\ 
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*k  ceMain  ineisiia^,  garden  and  premiset,  with  ^  apf^rte*  i^milhrd  ^ 

duices,  situate,  &c.  aod  in  conaideration  tliereof,  he  the  said  i'*"'**^ ''^*^'* 

€  D  then  and  ttief&  undertoDk,  &c.  that  he  the  sai^  C  X^  would^ 

doling  tile  eontiimance  of  the  said  tenanc>'}  keep  ihe  samd  » 

messuagei  gardon  and  premises^  with  the  appurtenance s,  m 

tenantable  repair,  order  and  obndition.     And  the  said  A  B 

avei-s,  that  the  said  C  D  was,  and  continued  tenant  of  the  saii 

messuage^  garden  and  premises,  with  the  appaitenances,  to 

the  said  ^  B^  for  a  long  space  of  time,  to  wit,  from  the  time  , 

of  soaking  his  promise  and  undertaking  aforesaid^  untM  and 

upon,  Sec.     Nevertheless  the  said  C  />,  not  regarding  his  said 

promise    and  undertaking,   but  contriving,   &c.  did  not,  nor 

would,  after  the  making  of  his  said  promise  and  undertakings 

ttd  during  the  continuance  of  the  said  tenancy,  keep  the  said 

messuage,  garden  and  premises,  with  the  appurtenances  in 

tenantable  repair,   order  and  condition,  according  to  his   said  » 

propaise  imd  undertaking  ;  but  on  the  contrary  thereof^  he  the 

said  C  Z),  after  the  making  of  his  said  promise  and  undertaking, 

and  during  the  continuance  of  his  said  tenancy,  to  wit,  on  the 

day  and  year  first  above  mentioned,  and  from  thence  until  tnd 

4 

Upon  the  said,  &c.  wrongfully  and  unjttstly  suffered  and  per* 
mitted  the  said  messuage,  gurden  and  premises,  with  the  ap* 
purtenances,  to  be  and  continue,  and  the  same  were  for  and 
during  ail  that  time  ruinous,  prostrate^  foul  and  in  bad  and 
untenantable  repair,  order  and  condition,  for  want  of  needful 
and  necessary  repairing,  8cc.  thereof*    And  afterwards,  to  wit>    < 
on  the  said,  8cc.  he  the  said   C  D  wrongfully  and  unjustly 
yiekled  and'dcliverad  up  to  the  said  A  B  the  said  premises  so 
ruinous,  "prostrate,  broken  down,  foul,  bad  and  in  untenant-        -jfe   ]^3J^ 
able  order,  repair  and  condition,  as  aforesaid,  contrary  to  his 
said  promise  and  undertaking,  to  wit,  at,  Stc#     And  whereas  Second  count.  - 
|(       Also  heretofore,  to  wit,  on,  &c.at,  &c.  aforesaid,  in  considera*  p^?eniTses^iu  an 
t  lion  that  the  said  C  D  had  become,  and  then  was  tenant  to  the  ^"teuant-iiko, 

f^  said  ^  i^  of  a  certain  other  messuaj^e,  garden  and  premises, 
with  the  appurtenances,  he  the  said  C  D  Undertook,  &c.  to  ifto 
the  said  last-mentioned  messuage,  garden  and  premises,  with 
the  appurtcnaiKes,  in  a  tenant4ike  and  proper  manner,  for  and 
during  the  continuance,  of*  the  said  last-menlioned  tenancy .■•» 
And  although  the  suid  last-mentioned  tensoocy  did  continue  and 
endure  for  a  long  space  ^t  ^ts^  to  5^it,  ftf n|  tljie,  day  fi®d  yenc 
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hm^ord  «-  Ia5;^  afores&itiv  until  &nd  upon,  Stc.  to  -?irit^  at,  kc.  aforesaid. 
.  '  Yet  the  said  C  />  not  regarding  his  said  last^meotioiied  JiiomiBe 
and  undertaking,  but  coiftriving  and  fraudul^iitlj  inte!i(fing  to 
deceive  and  injure  the  said  ji  B^  did  not,  nor  would,  durki^ 
the  cofltinuance  of  the  said  last-mendioned  tenancy,  tfse  the 
said  last-mentioned  messuage,  garden  and  premises,  with  the 
J.  l^urtenances,  in  a  t^nant-Hke  and  proper  manner.    But  on 

*  the  contrary  thereof,  he  the  said  C  Z)  during  the  con&iQiince 

<"  of  the  said'  last-mentioned  tenancy,  s6  improperly  behaved  and 

coa/iI}lcted  himself  m  that  behalf,  and  used  the  said  last-men- 
tioned messuage,  gaiden  and  premises,  with  the  appurtenan- 
ces, and  the  trees  therein,  in  so  untenant-tike  and  improper 
*"  «  manner,  that  by  reason  theraof  the  said  ^laM-meiidoiied  mes* 

suage,  garden  and  premises,  with  the  appurtenances,  then  and 
there  became,  and  were,^  and  still  are,  ruinous,  broken  dowoi 
"   '  destroyed,  prostrated,  foul,  miiy  and  greatly  dilapidsted,  and 

'  the  trees  of  the  said  J  B  growing  in  and  upon  the  said  kst- 
mentioned  premises  became  and  were  gready  damaged  and 
spoiled,  to  wit,  at,  8cc.  aforesaid. 


3S.  By  teoant      For  that  whereas  before  and  at  the  several  times  heremaftef 

agamat    land-  .,,  •i/y^i.ii  •  j 

lord  on  ixnpii.  mentioned,  the  said  C  D  held  a  certain  messuage. and  preim- 
to  hwrrmluy  ^es,  ^vith  the  appurtenances,  situate,  ficc.  as  tenant  thereof,  to 
tenant  against  qh^  jg  p  ^t  and  uitder  a  certain  yearly  •rent,  to  wit,  fee.  pay- 

pnvment    of  '  .^         /  *  /  r  / 

ercHnifi  rent  able  by  the  said  C  D  to  the  said  E  Fy  to  wit,  at,  &6.  and  there* 
W^  1QQ        upon  heretofore,  to  wit,  on,  &c.  at,  Sec.  in  consideration  that 


*  139 


"  the  said  ^  B^  at  the  special  instance,  &c.  had  become  and  was 
tenant  to  the  said  C  2)  of  the  said  messuage  and  premises,  with 
the  appurtenances,  at  and  under  a  certain  yearly  rent,  to  wit| 
Ice.  therefore  payable  by  the  said  A  B  X,q  the  said  C  Dy  he  th^||^ 
said  C  D  undeitook.  Sec.  during  the  cohtinuance  of  the  said 
last-mentioned  tenancy,  to  indemnify  and  save  harmless  him  the 
said  A  Bf  from  and  against  the  payment  of  the  said  yearly 
rent  so  payable  to  the  said  £  F  as  aforesaid,  and  from  and 


(^)  As  to  deelarAtions  for  not  in^    ed,  may  rapport  aatumpeit  for  no* 
dcninifying',  see  ante,  Sfi,     A  stran-    ney  paid,  8  T,  R.  308. 
ger  whose  {(oqUs  have  bo^  distrain- 
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agnednst*  angr  distress  or  action,  costs,  ckarges,  chmay  0r  ex«  T^naTU  a- 
pe&ae%  yhich  shouldy  or*  might  be  oiodei  brought,  arise  or  %rd 
happeor  for  or  by  reason  of  the  ooD^paTinent  thereof.  And 
akbougk  the  said  tenancy  of  the  said  ^  B  was  and  continued 
Ibr  a  long  time. after  the  making  of  the  said  promise  and  un- 
dertaking of  the  said  C  D^  to  wit»  thence  hitherto.  Yet  the 
said  A  B  m  .fact  saith,  that  the  said  C  />,  not  regarding,  &c. 
tet  iMttrrai^v  &c.  did  not,,  nor  would,  during  the  continuance 
of  the  said  tenancy  of  the  said  .^  i9  as  aforesaid,  indemnify, . 
or  save  harmless,  him  the  said  A  B  according  to  his  said 
promise  and  undertaking,  but  wholly  neglected  so  to  do>  to 
wit^  at,  &c.  aforesaid,  and  by  reason  thereof,  after  the  making 
of  the  md  promise  and  undertaking  of  the  said  C  />,  and 
during  the  continuance  of  the  said  respective  tenancies,  and 
whilet  tiie  said  A  B  occupied  and  enjoyed  the  said  messuage 
mS  preinises,  with  the  appurtenances,  as  such  tenant  as  afore- 
ttid,  to  wit,  on,  &c.  a  certain  distress  was  made,  by  aad  on 
the  behalf  of  the  said  E  Fj  on  certcdn  goods  and  chattels  of 
the  aaid  A  B  then  in  and  upon  the  said  messuage  and  premises, 
for  a  certain  sum  of  money,  to  wit,  the  sura  of  ^.  of  lawful, 
^c  then  due  and  in  arrear  to  the  said  £  Fy  for  and  in  respect 
of  the  *said  yearly  rent  so  payable  to  him  as  aforesaid,  and  by  1^  140 
means  of  the  premises  he  the  said  A  B  was  not  onfy  put  to  and 
suffered  great  trouble  and  inconvenience,  but  was  forced  and 
obliged  to,  and  did  necessarily  pay  the  said  sum  of  -^W.  toge- 
ther with  tjke  charges  of  the  distress,  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  ^.  and  was,  and  is^ 
by  means  of  (he  premises,  otherwise  greatly  injured  and 
damnified,  to' wit,  at,  Uc*  aforesaid.  [Add  the  count  for  mo» 
ncy  fiaiil'^-^ccmmt  etated-^-^nd  dreachJ] 
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> 

Markham  and  Le  Blanc, 

^  2ytur^day(b)  next  after  ^fifteen  days  qf  &. 

IMaryj  in  £Ulary  Term^  47  G^«III» 

i.  DeelarAtloQ  Middlesex^  (to  wit.)(c)  ^  B  complains  of  C  Dy  being  in 
B.  bx  bit!  or  the  custody  of  the  marshal(cf)  of  the  marshalsea  of  our  lord 
toua-Ca)  ^^  ^^^  king,  before  the  kbg  himself,  of  a  plea  that  he  ren- 
der to  the  said  A  By  the  sum  of  — /.(^)  of  lawful  money  of 
Great  Britain,  which  he  owes  to  and^)  unjustly  detains  from 
him.  For  that  whereas,  &c.  [^Here  state  the  subject  inatter(j^J 
of  the  debty  the  breach  as  post,  144.  and  conclude  asJoUonfs  :3, 
To  the  damage  of  the  said  J  B  of  — I.{h)  and  therefore  he 
iJrings  his  suit,  &c.  Pledges,  &c» 


(rt)  For  the  forms  in  C.  V.  and  the  tors  suing  in  that  character.  In  gene- 

Exclic«iuer,  tee  ilie  Forms  of  Courts,  ral  it  must  be  in  the  detinet  only,  see 

(*)  As  to  tho  title  of  the  term,  sec  Com.  Dig.  Pleader,  2  1>.  I,  S.  2  W. 

aiite,i.  n.  (a),  8.    1  Saund.  1.  112.  n.  1.    216.    3 

(c)  As  to  the  venue,  see  vol.  I.  In-  East,   2.    Lord  Rayra.    698.     So  in 

dcx,  tit.  y^nue.  the  detinet    for  goods^  Gilbert    on 

{d)  ,^ite,  1.  n.  (c).  Debt,  4(X),40l.  359,  husband  and  wife 

(f)  Tliis  sum  is  to  be  the  aggiHJ-  arc  to  be  sued  in  the  debet  and  detinet, 

gate  of  all  tiie  sums  mentioned  in  Gilbi  402.    Omission  of  both  the  de^ 

die  different  coivota.    In  debt  on  sim-  bet    and    detitiet,  is  demurrable,  6 

pie  contract,  the  plaiutiflT  may  prove  Mod.  306. 

and  recover  less  tlianthe  sum  de-        (^)  As  to  declarations  in  debt   lut 

manded  in  tlie  commencement,  or  in  general,  see  Com*  Dig.  Pleader,    S 

each  count,  1  H.  Bl.  351.  54r.    Vin,  W.  7.  &c. 
Abr.  tit.  Miscasting.  {h)  This  sum  is  in  general  merely 

(y)  Debt  is  fn  general  tft  be  in  nominaL    If  there    be   a  demand  for 

tbe  Ultbet    and    tktiiiet.  Com.  Dig.  interest,  insert  a  coant  for  the  sarac^ 

Pleader^    2  W.  8.    Gilbert  on  Debt,  in  debt,  as  antey  42.    -^s  to  the  oon- 

599,  4()0,  461.  359.  but  in  actions  by  du»ion  iu  debt  qui  tam,  see  ante,  4 

or  agaiiist  executors  »nd  fltoJAistra-  41.  Co). 


■  t 
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«r 


Common 
'  counts. 

And  whereas  tAto  the  aaid  C  D  afterwards,  to  wit^  on.  Ice.  i.  Form  of 
9i4k)  Sec*  afoi^9aid,  was  Indebted  to  the  said  A  Bva,  the  sum  ^^  coum'  iu 
«f  -^.  of  like  lawful  money,  for,  &c.  ,  «**^*»^*W 


[Here  state  the  subject  matter  of  the  debt^  whether  for  land^ 
goodsj  work  or  money^  fireciaely  as  in  assumpsity  antCy  7  to  44. 
and  then  proceed  as  follows  :] 

And  to  be  psdd  by  the  sidd  C  Dto  the  said  A  By  when  he 
the  said  C  D  should  be  thereunto  afterwards  requested,(/) 
thereby  and  by  reason  of  the  said  last-mendoned  sum  of  mo^ 
ney,  being  and  renaming  wholly  unpaid,  an  action  hath  ac- 
crued to  the  said  A  B  to  demand  and  have  of>  and  fix>m  the 
fiud  C  Dy  the  said  sum  of  — /.  parcel  of  the  ssdd  sum  above  , 
deBkandedp 

And  whereas  also  afterwards^  to  wit,  on^  &c,  aforesaid,  at  2.  Form  of 

Ice.  aforesaid,  in  consideration  that  the  said  A  By  at  the  like  menJT^oaift 

special  instance  and  request  of  th9  ssdd  C  D^  had  before  that  ^  (iebt(m) 
time^ 


(0   This  Ibrm  is  usaally  adopted  :  and  MS  free.  23.   Y.  1^.  (wliich 

formerly  the  eouQt  did  uot  state  that  cootained  counts  for  goods  aol^y  woi*k 

tjbe  defendant  was  indebted,  Sec.  but  and  labour^ and  all  the  money  counts,) 

'vas  as  follows  :  '*  and  whereas  also  each  count  began  with  the  statement, 

tlic  said  C  Dj  oh,  kc.  at,  &c.  bonght  "  that  the  defendant  was  indebted*^ 

of  the  said  A  If,  certain,  ^c.  for — ^  htc.  as  above,  omitting,  however,  llie 

to  be  therefore  paid  by  him  tlie  said  "  whereby,"  &c. 

CB  to  tJie  said  ^  B,  ttrlieu  he  the  (A:)  This  is  sufficient,  see  2  T.  E. 

«Aid  C  B  should  be  thereunto  re-  28. 

quested  j"  and  then  the  other  counts  (0    This  appears  to  be  unneccssa- 

followed,  omitting  the  "  whereby,"  ry,  see  n.  (»')• 

&c.  in  the  abore  precedent,  and  aver-  (m)  As  to  tliis  count,  sec   vol,  !• 

ring  at  the  end  of  the  last  count.  Index,  tiL  Debt.    The  quaiUum  me- 

''  that  all  the  sums  mentioned  in  the  rtdt  count  seems  in  no  (^sc  to  be  nc» 

different  counts  together  amoant  to  cesaary,  ante^  6.  n.  (/).      1  H.  Bl. 

the   sum  fii-st  demanded  ;"  see  As-  249.    Vin,  Abr.  tiL  Miscasting.   This 

ton's  V.id.  209,  210.    2  Mallory^e  Ent.  is    the  form   usually  adopted,  but  it 

f  rr.  Fortes.  198.    But  in  the  declara-  may  be  framed  stating,  **  Uiat  C  H 

.f|[)n  iu  Bmcry  v.  fell^  2  T.  R.  ^.,  bought^''  ^c.    Fortes.  198^ 
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Ctmmn  *    *'      r^Jb*^  9ta$e  the  subject  .matted  qf  the  debt<i  ^^  in  the  quanftm 
^^'^'^^  meruUetmrUA  itt  €mumfwtyimt€f7  to  4^^„  and  then  firocetfi  cm 

fallow:]  ^     .         ., 

.  .    ■  .  ■'       '      >' 

He  the  said  C  D  undertook}  and  then  and  there  agreed 
to .  pal'  .to  the  said  ji  By  so  much  money  as  he  therefore  rea« 
sonably  deserved*  to  have  of  the  said  C  Df  when  he  the  said 
C  D  should  be  thereunto  afterwards  requested.     And  the  said 
*  nd  B  avers,  that  he  therefore  reasonably  deserved  to  have  of 

the  said  C  Z),  the  further  sum  of  — /.  of  like  hiwful  moQey>  ta 
wit,  at,  &c.  aforesaid,  whereof  the  said  C  D  afterwwds,  to 
wit,  on,  fcc.  aforesaid,  there  had  notice,  whereby  as  acdoii 
hath  accrued  to  the  said  A  J9,  todemsoid  and  have  ^-aad  froii| 
the  stdd  C  D^  the  said  last-mentioned  sum  of  -^  other  pavcel- 
of  the  said  sum  abore  demanded.  ar 

Mcmey  lent        And  whereas  also  the  sdd  A  B  afterwards,  to  wit,  on,  See.  afcM'e* 
^*  ssfSd,  at)  Sec.  aforesaid,  at  the  like  spedai  instance  and  request 

of  the  said  C  D,  lent  to  the  said  C  />,  and  the  said  C  D  then 
and  there  borrowed  of  the  said  ./f  B,  a  large  sum  of  money>  to 
wH,  the  sum  of  -W.  of  like  lawful  money,  to  be  paid  by  the  slid 
.  C  D  to  the  said  A  B,  when  he  the  said  CD.  should  be  thereunto 
afterwards  requested,!  whereby  and  by  reason  of  the  said  iast<^ 
mentioned  sum  of  money  being  and  remaining  wholly  unpaid,  an 
action  hath  accrued  to  the  said  A  B^  to  demand  and  have  of 
and  from  the  said  C  /?,  the  said  last-mentioned  sum  ^f  *— ^. 
other  parcel  of  the  said  sum  above  demanded. 

Money  wiid.        ^^  Whereas  also  the  said  A  B  afterwards,  to  wit,  on,  &c. 

(*^  aforesaid,  at,  &c.  aforesaid,  hath  paid,  laid  out  and  expended,  a 

certain  other  sum  of  money,  to  wit,  the  sum  of  — L  of  like 
towful  money,  for  the  said  C  D^  and  at  his  like  special  instance 

%  144  and'  request,  and  to  be  paid  by  the  said  C  Z)  to  *the  said  A  B^ 
when  he  the.  said  C  D  should  be  thereunto  afterwards  request- 
ed, whereby)  &c.  \8atke  aa  afnjvej  from  the  obeHak  to  the  end,'] 


(n)*Tfa]9  is  ftccordiDg  to  the  old    defendant    ivas   Indebt^di  Stc.     8ee 
form8,*A8t.  Ent.  209.     S  Mali  177,    a«#ff,  142.  d;  (#). 
178.  but  the  eottntmay  state  that  the        (o)  Id,  Oid. 


* 


e 
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-  And  whereas  also,  the  said  C  D  afterv^rds,  to  wit,  oil)  8tc.  Cotmntm 
aforeBaid,  at,  &c.  aforesaid,  had  and  received  a  certain  other  ^''''"^^ 

Moncir    had 

<um  of  money,  to  wit,  the  sum  of  — ^.  of  like  lawful  money,  to  and  r*:'c«ive^ 
and  for  the  use  of  the  said  ^  B^  and  to  be  paid  by  the  said  C  D  ^^ 
Co  the  said  jf  Bj  when  he  the  said  C  D  should   be  thereunto 
afterwards  requested,  whereby,  &c.     l^ame  as  above^  Jrom  the 
cbeUak  to  the  endi] 

And  whereas  also,  the  said  C  D  afterwards,  to  wit,  on,  &c.  Account  ie^- 
"aforesedd,  at,  Sec.  aforesaid,  accounted  with  the  said  ^  B,  of  ^^  '^^^ 
and  concerning  divers  other  sums  of  money  before  that  time 
and  then  due  and  owing,  and  in  arrear,  and  unpaid,  from  the 
faid  C  D  to  the  said  jt  By  and  uix)n  that  accounting,  the  sidd 
nC  D  was  then  and  there  found  to  be  in  aiTeflr  and  indebted  to 
the  said  ^  B,  in  the  further  sum  of  — /.  of  like  lawful  money 
CO  be  paid  by  the  said  C  D  to  the  said  ji  By  when  he  the  said 
C  D  should  be  thereunto  afterwards  requested,  whereby  and 
h^  reason  of  the  said  last-mentioned  sum  of  money  being  and 
remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said 
^  ^,  to  demand  and  have  of  and  from  the  said  C  Z>,  the  said 
lMit*nientioned  sum  of  •»-/.  residue  of  the  said  sum  above  dO'' 
xnanded. 

Y^  the  said  C  D^  although  often  requested  so  to  dO)  hath  Breao]k.(r) 
not  as  yet  paid  the  said  sum  of  — ^.  above  demanded,  or  any 
part  thereof^  to  the  said  A  B.    But  he  to  do  this  hath  hitherto 
wholly  refused,  and  still  doth  refuse.    To  the  damage  of  the 
said  A  B  oi  «—/.(«)  and  tlierefore  he  brings  his  suit,  Sec. 

Pledges,  &c« 


(/>)  Id.  ibid,  («)  The  sum  here  to  be  inserted 

{q)  At  to  this  count,  see  Act  Ent  is  in  general  U)/.  or  any  other  wam^ 

909,  210.    d  Mail.  177.  though  less  than  the    real  demand 

(r)    For  the    different  breaches,  If  there  be  a  demand  for  interest,  in- 

when  the  action   is  brought  by   or  sert  a  eount  for   the  same  ia  debt,  «9 

against  any  particular  persons,  as  sur-  ante,  42. 

▼iving  paitaen,  ficc.  ante^  4S  to  71. 

voL.n.  r  17 1 
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•Ill  oj^' AfT^nnSf  ^c. 

1.  DoclRni-  ^^^  ^^^^  whereas  certain  differences  having  arisen  and  beiil|f 
t^whJ^  dependfag  between  the  said  J  B  and  the  said  C  D/the  said  A 
tiie    «ibmis-  s  heretofore,  to  wit,  on,  &c.  at,  Sec.  bv  a  certain  bond  of  arbitral 

sif^n    was    by  ^ 

irUitration  tlMly  beariiig  date,  &c.  became  bound  to  Che  said  C  />  in  a  certain 
^^^  penal  sttm^  in  the  said  bend  mentioned*;  and  the  said  C  D  xjAxst 
'  and  there,  by  a  certain  other  bond  of  arbitration,  bearing  date,  &C' 
became  and  was  bound  to  the  said  ^  B  in  a  certain  penal  sum  in 
the  same  bcmd  mentioned,  which  said  bonds  were  respectively 
coondioned  to(u)  abide  the  award  and  determination  of  £  F^ 
ef,  &c.  an  arbitrator  indifferently  elected  and  named,  as  wefiott* 
the  part  and  behalf  of  the  said  C  i>  as  of  the  said  ^  B,  to  slrbi^ 
h^te,  award,  order,  adjudge  and  determine  of  and  o<mcefti<' 
ing  all,  and  all  manner  of  action  and  actions,  cause  and  caused' 
of  action,  suits,  bills,  bonds,  specialties,  judgments,  exectitioii6» 
extents,  quarrels,  controversies,  trespasses,  damages  and  de** 

^  146  Tnands  whatsoever,  at  *any  time  theretofore  had,  made,  moved»- 
broui^hty  comtnenced^  sued,  prosecuted,  done,  suffered^  com* 
mittpd  or  depending,  by  and  between  the  said  parties,  or  9af 
or  either  of  them,  so  as  the  said  award  should  be  made,  aid 
rrady  to  be  delivered  to  the  said  parties  in  difference,  or  such  oF 


(0   See  the  prcccfknts,  7  Wentw.  the    demand  is   merely  for   nionejr' 

litdeXy  514.    As  to  this  dccluration,  due  on  the  award,  it  is    in  general 

and  tlic  action  on  awards  in  general^  more  advisable  to  declare  On  the  »- 

flee  the  precedent  in  assumpsit,  and  ward  as  above  than  on  thi  bood,  in 

the  notes,  antcy  79,  SO,  81.  and  the  order  to  avoid  the  delay  and  expense 

precedent  »nd  notes  in  9  Saund.  61.  of  a  writ  of  inquiry,  ^hich  isnecessf 

jfHd  fi2.  Id.  1.^,  Ids.    1   Sattnd.  143,  ry  when  the  aetioo  is  on  the  bond^ 

104.    When  Uie  submission  was  by  and  the  dercn<lant  suffers  judgment 

bonds,  and  the  award  is  merely  to  pay  by  default,  6  Cast,  G 13.    But  in  or- 

mon^,  the  plaindfT  may  either  dc-  der  to  maintain  debt  on  the  award» 

dare  on  the  defendant's  bond,  with-  it  is^  necessary  that  tHe  whole  of  thtf 

out  stating  tlie    condition,  as    in   1  money  thereby  directed  to  be  paid  be 

Saand.   IfiS.  or  may  set  out  the  bond  due.     And  that  the  cause  of  action 

and   co9tdition^  and  the  irwai*d  and  be  merely  foFnoit-payment  of  money^ 

breach  ;  or  he  may  declare  uj^on  the  and  not  for  the  non-perfbrmancc  of 

award  itself,  as  in  the  above  prece-  any  other  act,  1  H.  BI.  547.  2  Saund. 

dent ;  in  which  latter  case  a  mutual  6*2.  n.  9;    In  the  latter  cases  the  de- 

aabmission  mual   be  stated,  though  elafation  must  be  on  tlie  Ifond. 

Ifte  mode  of  submission,  as  whether  (4«)  8«i  oat  the  substance  o^th* 

la  writing  or  not,  needs  not  be  shewn,  eondUioo. 

2  Sounds  (A.  h.  n.  S,  6S.  b.  a*  5.  whab  ■                                        .        <          . 
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* 
tbein  as  should  desire  the  same  on  or  before,  &c.    And  tlie  On  Jhym-th 

-said ^  B  further  saith,.  that  the  said  E  F  having  taken  upon 
himself  the  burden  of  the  said  arbitration,  did  in  due  manner 
«Qd  vithin  the  time  for  that  purpose  appointed,  to  wit,  on,  &c. 
at,  &c.  duty  make  and  publish  his  award  in  writingt(jtr)  of  and 
Goncemiiig^  the  said  matters  in  difference  between  the  said  par* 
ties,  ready  to  be  delivered  to  the  said  parties  in  difference,  or 
«iich  of  them  as  should  desire  the  same,  and  bearing  date,  &c. 
end  did  thereby  award  and  direct(</)  that  the  said  C  D  should 
pay  to  the  said  A  J9,  for,  &c.  \&£t  out  the  award  so  Jar  as  relates 
to  6ke  fiayment  of  (he  money y']  which,  when  paid,  should  be  in  • 
full  satisfaction  of  all  claims  and  demands  of  him  the  said  A  B 
H|xm  or  .against  the  said  C  Dy  for  or  in  respect  of  the  said 
inatters  in  diflerence :  and  the  said  E  F  did  thereby  further 
awavd-and  direct,  that  the  said  A  B  slioukl  pay  forty  guineas  as 
i)ad  for  the  costs,  of  that  his  award,  and  that  the  said  C  D 
abouki  upon  demaod  repay  to  the  said  A  By  or  to  ■,  his  so- 
^dtor,  one  moiety  of  such  sum  of  forty  guineas,  and  that  in 
all  other  respects  the  said  parties  respectively  should  bear  their 
own  coats  of  that  reference.  As  by  the  said  award,  reference 
being  tl^ereunto  had,  will  more  fully  appear,  of  which  said 
avaid  the  said  CD  afterwards,  to  wit,  on,  &c*  at,  &c.  had notice.(z) 
And  although  the  said  C  D  did  afterwards,  to  wit,  on,  kc.  pay 
to  the  said  A  B  the  said  sum  of  — /.  in  the  said  award  mention- 
ed ;  yet  the  said  C  D  did  not  on  the  said  day,  in  the  said  award 
in  that  behalf  mentioned,  pay  to  the  said  A  B  the  said  sum  of 
*— /.  in  the  said  award  mentioned,  or  *any  part  thereof,  nor  hath  ♦  147 
he  since  psdd  the  same  or  any  part  thereof,  although  to  pay  the 
said  last-mentioned  sum  of  money  the  said  C  D  was  r;iqucsied 
by  the  said  A  By  xa  wit,  on,  Sec.  appointed  to  the  payment  of 
the  said  sum  of  — /.  to  wit,  at,  Sec.  aforesaid,  whei*eby  an  ac- 
tion hath  accrued  to  the  said  A  By  to  demand  and  have  of  and 
from  the  said  C  D  the  said  sum  of  — W.  parcel  of  the  said  sum 
above  demanded.  [Add  counts  for  money  fiaid—^-and  on  an  ac-* 
count  stated  in  debt^-^nd  common  conclusiouy  ut  antCy  144.J 


(x)  As  to   tills   allegation,  see  8  plainiilf  to  his  r^ction^  3  Saund.  62.  I|. 

ftfOtad.  62.  b.  n.  5.    Jlnte^  81.  n.  (r).  n.  5.    Jlntc,  Hi.  n.  {t). 

(y)  It  is  Bufiicient  to  sheyir  to  much        (r)  Seecri/f,  SI.  n.  (rij. 
pf  the  -awgnl   only  as  to  entitle  the 
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iVr  S$capm,      ^5*  th*t  whereas  the  ^d  ji  B  bereto^^  ta  wrt»  in  ■■     ■■■■'* 
2.  A^iinfit   a  term,  in  the  «-—  year  of  the  reign  of  our  lord  the  now  kingy 
escape  of    a  m  the  court  of  our  said  lord  the  king,  before  the  king  him- 
V^^XX^  self,  {or  if  the  judgment  were  in  C.  P.  myy  ^  in   the  court  <^ 
virtue  of  a  ca-  q^j-  ^q^  i^rd  the  kingy  be/ore  the  Eight  Honourable  Sir  Jemne* 
Jaciendum.{a)  Manhfield^  Knight y  and  his  comfianionsy  then  hU  said  Majesty  0^ 
JuHticea  of  the  Bench  at  Westminster  in  the  county   of  Middle-*, 
sexy)  ,by  the  consideration  and  judgment  of  the  same  courts 
recoverecl(^)  against  one  E  F^9i  certain  debt(r)  of  — L  and  also 
— /.  costs,  which  in  and  by  the  same  court  were  adjudged  to 
.  the  said  ^  By  and  •  with  his  assent  for  his  damages,  wbkJli  he 
^  148  '     had  sustained  as  *well  by  occasion  of  the  detaining  of  the  said 
debt,  as  for  his  costs  and  charges  by*  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  E  F  was  convicted,  as  bf 
^e  record  and  proceedings  thereof,  still  remaining  in  the  same 
court  of  our  said  lord  the  king,  of  the  Bench  aforesaid,  at 
Westminster  aforesaid,  will  more  fully  appear  ;  and  the  said  wf 
B  fuilher  saith,  that  \it.  the  said  A  By  for  having  executioD  of 
the  said  judf^ment,  afterwards,  to  wit,  on,  &c.(flQ  in  the         > 
year  of  the  reign  of  our  said  lord  the  king,  sued  and  pro8ecu<* 
ted  out  of  the  said  court  of  our  said  lord  the   kingt  at  the 
Bench  aforesaid,  at  Wesimnster  aforesaid,  a  certain  writ  of  our 
said  lord  the  king,  called  a  cafiias  ad  satiffaciendum^  upon  the 
said  judgment  against  the  said  E  /*,  directed  to  the  sheriff  of 
Sssexy  by  which  said  writ  our  said  lord  the  k|i\g  command- 
ed the  ssdd  sheriff  that  he  should  take  the  said  E  /*  if  he 
should  be  found  in  his  bailiwick,  and  hiip  safely  keep*  so  that 
the   said  sheriff  might  have  his  body  before  o\ir  said  lord 


(fl)  S«e'the  precedentt  referred  to  I  Saund.  .'?7.  and  38.  n.  2.  2  Saund.  67. 

in  1   Saund.  37.  o.  1.    7  Wentw.  503  n.  10.    When  the  tberifThHS  nej^lcot^ 

to  507.  and  Cora.  Dig.  Pleader,  2  W.  ed  to  take  the  defendant  in  execution, 

11.-    At  ^mmoD  law,  ease  vas  the  the  plaiiiUff  should  declare  in  case,  in 

OQly  remedy   ^gainst  a  aberiif  for  an  one  eountas  fbr  an  escape,  and  in 

escape  of  a  prisoner  ii^  ex^cui^on  on  another  for  not  takings  the  defendant, 

final  process  and  that  form  of  action  (Jb)  The  jiifTgment  must  be  stated* 

jnast  stilt  he  adopted  when  the  escape  1  Saand.  37.  but  this  concise  mode  of 

is  beftire  final  prticess,  2  Inst  382.  Hut  stating  the '  recovety  U  sufficient.     1 

the  statutes,  Webtroinster,  2.  and   1  Saund.  39.  n.  4. 

Kich.  II.  c.  12.  give  the  action  of  debt  (r)  If  die  judgment  was  In  assump* 

against  the  ihtsriff  or  gaoler  for  an  sit,  see  the  next  precedent 

escape,  to  recover  the  sdm  for  which  (<f)  The  teste  of  the  cafdaa  ad  6a» 

a  prisoner  w^s  churged  In  execiitioa  thfaciendttm.    The  writ    whether  a 

—and  to  whieh  action  of  debt  tha.sta-  testatum  or  nm-omittas  to.  th.  h\m 

tote  of  Kmitationi  ^an&ot  be  pleaded,  be  set  out  verkfitim* 
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the  king)  «t  Westmimter,  on  — —  next  aftetr  — — ,  (or  if  in  For  F,»capel 
C.  /*.  *fly,  "  before  hia  8tnd  Majesty* a  Justices  at-  Westminster^ 
<w  — ^  next  following'^**)  to  satisfy  the  said  ^  -B  the  debt 
4&<|  damages  aforesaid,  (or  i/Jn  assum/isit^  say\  <'  Me  dama- 
ges aforesaid^*)  in  form  aforesaid  recovered  ;  and  that  the 
said  shcriflF  of  Essex  should  have  there  that  writ,  which  said 
writ  afterwards   and  before  the   delivei-v  thereof  to  the  said 

m 

sheriff  of  Essex^  to  be  executed  as  is  hereafter  mentioned, 
was  duly  indorsed,  with  a  direction  to  the  said  sheriff,  re- 
quiring him  to  levy  — /.  besides  sheriff's  poundage,  officer's 
fees,  and  all  other  incidental  expenses.  And  which  said  writ 
so  indorsed  as  aforesaid,  afterwards  and  before  the  said  return 
thereof,  to  wit,  on,  &c.(f )  at,  &c.  was  delivered  to  the  said  C  Z>, 
-vrfao  then  and  from  thenceforth,  until  and  at,  and  after  the  re- 
turn of  the  said  writ,  was  *Hheriff  of  Essex  aforesaid,  to  be'  *•  149 
executed  in  due  form  of  law ;  by  virtue  of  which  said  writ, 
and  of  the  said  indorsement  so  made  thereon  as  aforesaid,  the 
aaid  C  J9  so  being  sheriff  of  Essex^  as  aforesaid,  afterwards, 
and  before  the  said  return  of  the  said  writ,  to  wit,  on,  &c.  last 
aforesaid,  and  within  the  bailiwick  of  the  said  sheriff  of  Essex^ 
to  wit,  at,  8cc.  aforesaid,  took  and  arrested  the  said  E  Ehy  his 
foody,  and  then  and  there  by  virtue  of  the  said  writ,  and  of  the 
said  indorsement,  so  made  thereon  as  aforesaid,  had  and  de- 
tidned  him  in  his  custody,  in  execution  for  the  said  sum  of  — /. 
so  indorsed  on  the  said  writ  as  aforesaid,  besides  sheriff's 
poundage,  officer's  fees,  and  all  other  incidental  expenses, 
and  kept  and  detained  him  in  his  custody,  fram  thence  until 
the  said  C  D,  so  being  sheriff  of  Essex  as  aforesaid,  afterwards, 
to  wit,  on«  8cc«  last  aforesaid,  at,  &c.  aforesaid,  without  the 
leave  or  license,  and  against  the  will  of  the  said  ^  By  suffered 
and  permitted  th&  said  E  F  io  escape  and  go  at  large,  and  the 
said  E  Fdid  then  and  there  escape,  and  go  at  large  whereso-% 
ever  he  would,  out  of  the  custody  of  him  the  said  C  Z>,  (he 
the  said  C  D  so  then  being  sheriff  of  Essex  as  aforesaid  ;  and 
the  said  sum  of  -W.  so  indorsed  on  the  said  writ  as  aforesaid, 
being  then  and  still  wholly  unpaid  and  unsatisfied  to  the  said 
^Bj  to  wit,  at,  &c.  aforesaid,  whereby  an  action  hath  accrued 


^^■•— »»*^" 


(e)  Any  day  aiiout  the  time  vhen  thc^rlt  yrta.  dellveredl  to  the  shcrifT.  * 


^ 
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For  Saeapet.  to  the  said  ^  By  to  demand  and  hare  of  afid  from  the  said  C  i> 
N     the  sum  of  «-^.  above  demioided.)     Yet,  &c.    {Conelu^on  ak 
antCy  144.) 

m 

3.  Against  the  'i  (to  vit.)  jt  B  complains  of  CjD,  Esqk  marshal  of  the 

B^c!r*the  esl  'J*2i'*shalsea  of  our  lord  the  now  king,  before  the  king  himself, 
4i«pe  of  a  pii-  present  here  in  court  in  his  own  •person,  of  a  plea  that  he 

soner     com-     * 

initted  lo  his  render  to  the  said  A  B  the  sum  of  — /,  of  good  and  lawful  mo- 
ecuaon.(/T'  "®y  ^^  Or  eat  Briiai?tj  which  he  owes  to  and  unjustly  detains 
*  150        from  him.     For  that  whereas  the  said^  By  heretofore,  to  wit, 

in term,  in  the  —  year  of  the  reign  of  our  lord  the 

now  king,  in  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  the  said  court  being  then  holden  at  Wettmhi'^ 
^tery  in  the  county  of  Middlesexy  by  bill  without  the  writ  of 
our  said  lord  the  king,  and  by  the  consideration  and  judgment 
of  the  same  court,  recovered  against  one  E  Fy  — ^.  which 
were  adjudged  to  the  suid  ^  ^  in  and  by  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  for  his  damages, 
[or  if  in  debty  see  the  laat  firecedenty]  by  him  sustained,  as  wefl 
on  occasion  of  the  not  performing  certain  promises  and  undeff 
takings  before  then  made  by  the  said  £  F  unto  the  said  A  By 
as  for  his  costs  and  charges  by  him  the  said  A  B  about  bis  suit 
in  that  behalf  expended,  whereof  the  said  E  P  was  convicted, 
as  by  the  record  and  proceedings  thereof  still  remaining  in  tho 
said  court  of  our  said  lord  the  king,  before  the  king  himself| 
at  WestmiTister  aforesaid,  more  fully  and  at  large  appears^ 
And  thereupon(^)  on  —  next  after  — ,  in  ■  term.  In 
the  —  year  of  the  reign  aforesaid,  the  said  E  jPthcn  being 
personally  present  in  the  said  court  of  our  said  lord  the  now 
king,  before  the  king  himself,  at  ^>«/m2n«rer  aforesaid,  was 
then  and  there,  in  and  by  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  at  the  prayer  of  the  said  A  B^ 


(/)  See  the  notes  to  the  last  pre-  marshal's  lUhility,  and  the  necessity 

cedent  which  are  here  am)1icable.     If  in  some  eases  for  filluR  the  hill,  whilst 

tl»e  bill  against  the  marshal  be  filed  in  the  prisoner  is  out  of  the  rules,  sec^ 

the  vacation,    as  is  frequent,    there  2T.  B.  129.  * 

should  he  a  special  memorandum,  ai-        (  ff)  This  is  to  be  according  to  the 

milar    to  that  against  ao    attorney,  language  of  the  entry  of  the  oomrait- 

n- hen  filed  in  vacation.      See  5  T.  R.  ti|;ur„   for    ivhich    see    Tidd't  PrtJRs 

9>5.     8-Saund.  1.  n.  I*    As  to  the  ^orme,  131,  1^2.  m 
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Committed  to  the  custody  of  the  said  C  D  then  being  marshal  For  Escapes. 
of  the  marshalsea  of  our  said  lord  the  king  before  the   king 
himself,  in  execution   for  the  damages  aforesaid,  there  to  vq' 
main  until  he  shoulct'liatisfy  the  said  jf  B  the  said  damages  as 
1^  the  record  of  the  commitment  remaining  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  at  M'est' 
udruur  aforesaid,  more  fully  appears.(A)     *By  virtue  of  which         ^   151 
said  commitment  the  said  C  />,  so  being  such  marshal  as  afore« 
•ssdd,  kept  and  detained  the  said  E  F  in  his  custody,  in  execu- 
tion fcH*  the  damages  aforesaid,  at  the   suit  of  the  said  A  By 
until  the  said  C  />,  so  being  such  marshal  as  aforesaid,  not  re- 
garding the  duty  of  his  said  of&ce  as  marshal  of  the  said  mar- 
shalsea as  aforesaid,  on,  &c.  at,  &c.  freely  and  voluntarily  suf- 
fered and  perjEnitted  the  said  £  F  to  escape  and  go  at  large  out^ 
of  the  said  prison  and  out  of  the  said  custody  of  the  said  C  D 
wheresoever  the  said  £  F  would,  without  restraint,  and  with- 
out the  license,  and  against  the  will  of  the  said  A  B,  he  the 
said  wf  B  then  and  still  being  wholly  unpaid  and  unsatisfied,  his 
said  damagea  and  every  part  thereof,  an^  the  said  judgment 
then  and  still  being  in  full  force  and  effect,  wholly  unpaid^and 
upaadsfied,  bf  reason  whereof  an  action  hath  accrued  to  the 
said  A:B  to  demand  and  have  of  and  from  the  said  C  JD  the 
said  sum  of  — ^.  above  demanded.     Yet,  £cc.     {Conclusion  if: 
debt^  09Wite^  144.  and  firaying  relief ^  life.) 


IV.  ON  SPECIAX-TIES. 

h   OJ>r  BOJSTDS   GEjYERALLT \i ) 

[Commencement  aa  antCy  1 41. J 

For  that  whereas  the  said  C  D  heretofore,  to  wit,  on,  &c.  d;t,  4.  On  imo- 
Bcc.  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  ^y^^^  ^^ 
no^  shewn  to  the  court  of  our  eaid  lord  the  kingy  before  the  king  profcH. 


{A)  Aft  to  the  neeessity  for  this  «1-        (t)«A.s  todiedeclaraiion  on  bon<!8 
tegation,  see  2St».t296.     t  SmiifL    in  general,   see  Com.  Dig.  Klea^crl^ 
^.  n.  4.     ^  BMt»  440:  9  W.  i>.  * 


jjj  DlECLARATIONS  IN  DEBT. 

1.  On  bonds  nmself  here,  the  date  vfhereof  i>  the  day  and  year  aforesaid,  ac- 
seneruUif.  ^^ovirlcdged  himself  to  be  held  and  finnly  bound  unto  the  said 
^  iSJ  in  the  said  sum  of  —-/.  above  demanded,  to  be  paid  to  the 
said  A  B,  when  he  the  said  C  D  should  be  thereunto  after- 
wards requcsted.t  Yet  the  said  C  D  although  often  requested  ' 
*  152  60  to  do,  hath  »not  as  yet  paid  the  said  sum  of  .^.  abbve  de- 
manded, or  any  part  thereof,  to  the  said  A  B,  but  to  pay  the 
same  or  any  part  thereof  to  the  said  A  B,  be  the  said  C  D  hath 
hitherto  wholly  refused,  and  sull  refuses  so  to  do.  To  the 
damage  of  the  s^d  ^  5  of  10/.  and  therefore  brings  his  suit. 

Pledges,  ice. 

.  5.  the  like  iCommencement  as  ante,  in  C.  P.  3, 4.  1 4 1 .]  Fot  that  where- 
^  ^"  ^-  •  as  the  sdd  C  D  heretofore,  to  wit,  on,  &c.  [The  statement 
of  the  bond  is  the  same  as  in  K.  B.  omitting  the  firofert,  as  above, 
in  itaUcs,  and  concluding  as  usual  in  C.  P.  and  subscribing  the 
'following  flrofert :]  «  And  the  said  A  B  brings  here  into  court 
the  said  writing  obUgatory,  sealed  as  aforesaid,  which  ^'▼e* 
suftcient  evidence  to  the  said  court  here  of  the  debt  aforeswd, 
in  form  aforesaid,  the  date  whereof  is  the  day  and  year  in  that 
behalf  above  mentioned." 

6.  The  h-ke       [^Commencement  as  ante,  4.]     Same  as  in  K.  B.  insevHng,  in- 
m  exch«iucr.  ^^^^^  ^  ^,^^  ^^^^^  ;„  £,^;^,^  ^^^  foUowing  firofert :  «*  and  rio^ 

shewn  to  the  barons  of  his  majesty's  exchequer  here,  the  dale 
whereof  is  the  day  and  year  aforesaid,*'  and  concluding  as  usujal 
in  the  exchequer,  ante,  Ai. 

7.  Counts  on       Several  counts  on  different  bonds  may  be  joined  in  the  same 
■ercnil  bonds,  declaration,  see  the  precedent,  1  Saund.2HS.andid.note  Land 

UL  Ent.  167.  Com.  Dig.  tit.  Pleader,  2  W.  9.  In  this  case  firo- 
ceedas  inthe  first  countabove,  151.  to  the  obelisk,  and  then  insert 
the  count  on  the  other  bonds,  as  follovfs : — *^  And  whereas  also, 
the  said  C  1}  heretofore,  to  wit,  on,  Jcc.  at,  &c.  by  his  certain 
other  writing  obligatory,  sealed,  &c.  [same  as  the  first  count, 
ante,  151.  to  the  end,  and  then  state,']  which  said  several  sums 
of  money  in  the  said  — —  counts  mentioned,  amount  together 
to  the  said  sum  of  — ^.  above  demanded.  Yet  the  said  CD, 
&c.  Ifiroceed  vkth  the  breach  as  above,  to  the  end.  There  afi" 
pears  to  be  no  occasion  to  conclude  each  count  vfith  the  words, 
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^  whereby,"  ^c.     See  the  preccdentr  \  Saund,  S88.  and  antCj  /    On  bond$ 

I  _  jrenert'/Si,    • 

143.  n.  CO-] 

*  15a 

•  -^«  ro  theiirofert.^fe  vol  1.  //zrf.^x,  fiV.  -Profcrt,  If  a  bond  J-  Excusei 
or  o/A^  deed  be  pleaded  with  a  firoferty  and  the  defendant  pi  ad 
'  non  est  factum,  and  the  plaintiff  cannot  produce  the  bond,  ts^c.  at 
the  triaU  he  toili  be  nonsuited^  4  /.'a*/,  585.  It  is  therefore  fre^ 
giiejitly  necessary  or  advisable^  instead  of  the  prof ert  in  the  above 
Jirecedents^  to  insert  in  the  declaration  one  of  the  foil  fjieing  ex* 
€use$,  vohich  are  to  he  framed  according  to  thefact^  or  at  least  tQ 
add  a  second  count  containing  such  excuse,  Thtue  excuses  of 
the  prof  ert  run  asfollows^^Ifthe  bond  be  lost^^^^  and  w!tich.sdid 
wriliftg    obligatory    having  been  destroyed   by  accid^ ;"  or  * 

«  by  fire  ;"  or  "  by  the  suid  C  D/*  ihe  said  ^  B  cannot  pro* 
duce  the   same   to  the  suid  court   here.      See  3  T,  /?.  \b\T 
If  the  bond  be  in   the  possession  qf  the   dffendunt^  the  excuse  of 
prof  ert  runs  thus^  "  and  which  said  writing  oblijifatory  being  in 
the  possession  of  the  said    C  i>,  the  said  ji  B  cannot  produce 
the  Bame  to  the  said  court  here." 


11    pjV  BOJ^DS  STATUSTG  THE  COJVDITIOJSr. 

It  18  now  settled  that  in   debt  on  bond^    with  a  co7idition  fot. 

the  performance  of  any  thing,  exctpt  4he  payment  of  a  gross 

turn  ^  money,  or  the  appearance  of  the  defendant  in  a  bail-bond^ 

9  B.^  J^,  446.  or  a  peLitiovJng  creditor's  bondy  3  East,  22.  the 

filaintiff  is  bound  to  siigg  st  breaches  in  punuance  of  the  stat^ 

8  and  9.  W,  III  c-  11.  «.  8.  which  f^tatuCe  has  been  decided  to  ex* 

tend  to  an  annuity  bond^  8  T.R.  126.  an  arbitration  bond^  6  Eastf 

6  \S,  and,  to  a  bond  conditi'jned  fur  the  payment  of  money  byin^tal* 

Tnents^S  East^  o50.  ATuny  of  th'-  decisions  on  t/Us-  statute  are  col^ 

Iccted  in  Tidd**i  Practice,  508  co  5i'2.  1  Saund.  58,  «.  1  •     3  Sunud, 

1 87.  n.  2.      Ii  app-arsfr'j/n  the  fiV'j  last  rtf^rcnces,  S/iat  if  is  inge* 

neral  advisaole irLdecla^-ztir^s  on  bo7uU  ivi:hin  the  st.it Wc,  to  set 

forth  the  condition  rf  the  bond,  and  the  breaches  the i  cy\  as  in  the 

following  precedents. 

Vol.  11.      '  [  1«  ]       • 


'< 


^ 


f 


« 
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Jl  On bon^      [^Same a»  tht  ftrecedfht^  tmte^  ISl.lo  the  obetUk^Qcy and  tka^ 
^ny  comtf-  p^^^^^  asfoHowa  :]     Whkh  taid  writing  obligatory,  vrasand 
9.  On  a  bas.  IS  Subject  to  a  certain  condition  thereunder  written,  whereby, 
tardy  bond.      ^^^  reciting  to  the  effect  following,  to  Mt,  that^  &c.  [Bet  out 
the  tffhole  of  the  recitals  and  the  condition  in  the  past  tense^  which 
is  in  ffeneralyjirstj  to  pay  a  weekly  sum  for  the  maintaining^  of 
the  childj  andj  secondly^  to  indemnify  the  parish^  and  then  prO" 
ceed  as  foLloHOs  :'\^-4f)  and  although  the  said  child,  whereof  the 
s^d  C  2>,  80  was  the  reputed  father  as  aforesaid,  is  still  livings 
to  wit,  at,  &c.  aforesaid.    Yet  the  said  C  D  hath  not  from  the 
time  of  the  making  of  the  said  writing  obligatory,  weekly, 
Sec.  pEdd,  Sec.  \state  the  non-payment  of  the  weekly  sum  in  $&e 
negative  of  the  words  in  the  condition^  and  proceed  as  follows  :"]. 
^ut  the  said  C  t)  hath  hitherto  wholly  neglected,  and  refused, 
and  sdll  neglects  and  refuses  so  to  do.    And  by  means  there*  ' 
of,  the  said  ji  B^  after  the  making  of  the  said  writing  obliga- 
tory, and  whilst  he  was  churchwarden  and  overseer,  as  afore*  - 
said,  to  wit,  on,   &c.  and  on  divers  other  times  and  days  after- 
wards, ^vas  forced  and  obliged  to,  and  did  necessarily  lay  out 
and  expend  divers  sums  of  money;  in  the  whole  amounting  to 
a  large  sum  of  money,   to  wit,  the  sum  of  — /.  in  and  about 
the  maintenance  and  education  of  the  said  child,  to  wit,  .at,  &c. 
Second  /        aforcsdd.     And  the  said  A  B  for  assigning  a  further  breach  of 
.  the  said  condition  of  the  said  wilting  obligatory,  according  to 
the  form  of  the   statute(m)  in  such  case  made  and  provided, 
*   155         •further  says,  that  a  certain  person,  to  wit,  E  jP,  the  successor 
of  the  said  A  5,  as  such  churchwarden  and  overseer  as  afore - 
aud,  alter  the  making  of  the  said  writing  obligatory,  to  wit, 


{h)  A  pi'oicrtor  an  excuse  for  the  pregnant,  and  whereof  the  said  C  D 

omission  of  it,  is  as  neccsttiry  in  this,  wa.4  such  reputed  father  as  aforesaid, 

as  in  a  common  (iectaration,  3  Sadnd.  was  born  and  still  ts  living,  to  wit,  at» 

1S7.  c^fUe,  153.  and  the  defendant  ftto.  aforesaid.*' 

t^nnot  Inland  itil  debet.    'iSaund.  1S7.  (m)  8  and  9  W.  III.  o.  It.  s.    ». 

••  ti.  2.                 «  Before  this  statute,  the  plftintiff  could 

(/)  If  the  bond  were  given  before  only  assign  one  breach  of  the  condi- 

t\.c  birth  of  the  childi  tlie  following  tion,  amVK  he  aaHigiicd  two  or  more, 

■TcrmCTit  should  be  here  introduced,  the  declaration  was  demurrable  to  for 

<^  and  the  snirl  ^ /;  ill  f^et  spith,  that  duplicates,    1  Saund.  5S.   n.  I.     It  is 

sfter  the  maklig  of  the  said  writing  notyho«'every  necessai^  in  a^^signing 

oLligj^lory,  to  wit,  on,  &c.  Ht,  Sec'  the  the  breacli,  to  refer   to  Uie  statuttfi 
clillU  with  which  tlie  said  E  F  was  f» 


# 
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«n,  Scc.(n)  and  on  divert  other  days  and  dines,  between  tbat  //  On  bonds 
day  and  the  diiy  of  exhibiting  the  bill  of  the  stud  ^  ^  in  that  J^^  ''•"*■ 
Jbehalf,  was  forced  and  obliged  to-and  did  necessarily  lay  out 
and  expend  divers  aums  of  money,  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  •— ^.  in  and  al^ut 
'  the  maintenance  and  education  of  the  said  child,  to  wit,  at,  &c. 
aforesaid,  by  means  of  which  said  premises,  the  said.^^  hath 
sustained  damages  to  a  large  amount,  to  wit,  to  the  amount  of 
«— /.(o)  and  thereby  an  action  hath  accrued  to  him  the  said  ^  Bj 
to  demand  and  have  of  and  from  the  said  C  D,  the  said  sum  of 
-^.(/i)  above  demanded.  Yet  the  said  C  D  (although  often  re« 
quested  so  io.  do)  hath  not  as  yet  paid  the  said  sum  of  — ^. 
above  demanded,  or  any  part  thereof  to  the  said  ^  By  but  to 
pay  the  same  to  him,  hath  hitherto  wholly  refused  and  still 
doth  re&se.  To  the  damage  of  the  said  A  B  oi  ^^J(^q)  and 
Aherefore  he  brmgs  liis  suit,  &c.  , 

Pledges* 

\8et  out  the  bond  and  condition  aa  directed  in  the  laat  precedent ^  10.  On  an  an- 
-and  then  proceed  aa  follows  /]— Nevertheless  the  said  ^  ^  in  **    ^ 
fact  saith,  that  after  the   making  of  the  said  writing  obliga* 
tory,(r)  to  wit,  on,  &c.  at,  S^Cvaforesaid,  a  large  sum  of  moneyi 
to  wk,  the  sum  of  — -/.  of  the  said  annuity,  or  yearly  sum  of  — /•        t 
for  one  quarter  of  a  year  then   elapsed,   became   and  was 
due  and  owing  from  the  said  CD  to  *the  ssud  A  Bj  and  still  is        4^   15g 
iu  arrear  and  unpaid,  c^trary  to  the  form  and  effect  of  the 
said  vmting  obligatory,   and   of  the    said   condition   thereof^ 
vhereby  an  action  hath  accrued  to  the  said  ABytp  demand  ^nd 
have  of  and  from  the  said  C  D  the  said  sum  of  -W.  {the  fie- 
nalty)  abone  demanded      Yet  the  said  C  D  (although  often 
requested  so  to  do)    hath  not  as  yet^psdd  the  Said  sum  of 


(n)    The  day  the  next  overseer  (r)  If  the  annuity  be  4>ayab)c  Uu- 

^ame  into  ofBee.  ring  the  life  of  a  thiinl  pei*son,  Jicre 

(o)  The  amoQnt  of  the  penalty  of  insert  the  follow  ttivaUe;piilQii :  <<  And 

theboncL  during  the    life  of  tlic   said  E  /•','' 

()>)  The  penidty  aa  to  this  oonclu-  tirhich  will  be  a  AuffiiMent  averment  of 

•ion^  see  SSaund.  187.  e.  the  life  of  ^c  third  [jei'son,  X  Saaiid. 

(9)  The  turn  here  inserted  should  935,  n,  $. 

lie  the  amount  of  Uie  pcoakf  »  or  up-  f 
^ards. 


•\ 


\  . 
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//  On  bonds  above  demanded,  or  bXij  P«ii  t  thcfreof  to  the  said  A  B,  but  t^ 
tion.  P^y  ^^^  same,  or  aiiy  part  tliereof,  h.ith  hitherto  wholly  neglect- 

ed and  refused,  and  still  neglects  and  refuses  so  to  do^  to  wit) 
at,  Sec.  aforesaid.     To  the  damage,  Sec. 

It.  On 'a  bond       [^Sei  out  the  bond  and  condition  as  directed^  ante^  1 54.  and  then 
to  replace 

stock  and  pay  proceed  a^  folhiob  :]     Yet  the  said  Ji  B  in  fact  suith,  that  the 
ilividrDds.        g^j  Q  ^  Yi^^Yi  not  111  his  own  proper  costs  and  charges,  trans- 
ferred, or  caused,  or  procured  to  be  transferred  unto,  or  to  the 
account  of  him  the  said  A  B^  in  the  books  of  the  said  governor 

*  and  company  of  the  Bank  of  En^land^  the  said  sum  of  — L 
share  or  interest  in  the  said  joint  stock  of  — L  per  cent,  consoli- 
dated bank  annuities,  but  hath  hitheito  wholly  neglected  and 
refused  so  to  do,  and  th,c  same  sum  of  — r/  share  ^r  interest  in 
the  said  joint  stock,  wholly  remains  untransferred,  and  unpaid, 

^***"**  and  unsatisfied  to  the  said  A  B*  to  wit,  at,  &c.  aforesaid.  And 

,  for  assignuig  a   further  breach  of  the  said  condition   of  the 

said  writing  obligatory,  the  said  A  By  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  saith,  that  the  said 
pD  hath  not  as  yet  answered,  paid,  or  made  good  to  the  said 
AB  all  dividends,  interest  and  produce,  which  he  the  said  A  B 
4  could  have  received,  and  would  have  been  entitled  to,  in  case 
the  said  — /.  so  remaining,  un transferred,  apd  unpaid,  and  un- 
satisfied as  aforesaid,  had  remained  and  continued  standing  in 
the  books  of  the  said  governor  and  company  of  the  Bank  of 
England^  in  the  names  and  as  the  property  of  him  the  said  A  5, 

*  but  on  the  contrary  thereof,  although  he  the  said  A  By  after 
the  making  of  the  said  writing  obligatory,  to  wit,  on,  &c.  at, 
8cc.  aforesaid,   could    have    received,  and    would  have  been 

^157*  *enlitlcd  unto  certain  dividends,  interest  and  produce  to  a  large 
amount,  to  wit>  the  sum  of  — I.  in  case  the  said  sum  of  — /. 
had  remained  and  continued  standing  in  the  books  of  the  said 
governor  and  company  of  the  !Bank  x>f  Entfiandy  in  the  name 
and  as  the  property  of  him  the  said  A  B  us  aforesaid,  whereof 
tlie  said  C  Z)  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  afore- 
said had  notice.  Yet  the  said  A  B  in  fact  saith,  that  the  said 
€  D  hath  not  (although  often  requested  so  to  do)  as  yet  trans- 
fciTed,  paidpor  made  f^ood  unto  the  said  A  B^  the  said  last- 
mentioned  sum  of  money,  or  any  part  thereof,  but  hath  hither- 
^       to  wholly  neglected  and  refused  so  to  do;  and  still  nep^lects  and 


*»■ 
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vefuses  so  to  do^  to  wit,  at,  Sec.  aforesaid.  To  the  damage  of  ti.  (hi  boncU 
the  said  JIB  (X  — ^.  whereby  an  action  hath  accrued  to  the  said  ^"'*^  "^'"'^ 
ji  Bxo  demand  and  have  of  and  from  the  said  C  i>  the  said  sum 
q{^4.  above  demanded.  Yet  the  said  C  D  hath  not,  although 
ofteil  requested  so  to  do,  as  yet  paid  the  said  sum  of  — ^.  aboye 
demanded,  or  any  part  thereof,  to  the  said  A  ^,  but  hath  hi- 
therto wholly  neglected  and  refused,  and  still  neglects  and  re- 
fuses  to  pay  the  same  or  any  part  thereof  to  the  said  A  B.  To 
the  damage  of  the  said  A  B  oi  *-^.(«)  and  therefore  he  brings 
his  suit^  &c. 


UI,  OJ^BOJV'DS  REI^TlJSra  TO  THE  CHARACTER  IJV  WHICH 
THE  PLAlJ^riFF  SUES,  OR  THE  DEFEJ^DAJSTT  IS  SUED. 


4 


The  following  forms  at  the  suit  of  an  executor,  or  of  an  ad- 
aatirfstrator,  will  suffice  to  shew  the  mode  in  which  a  (jleclara* 
taon  on  bond,  by  or  against  husband  and  wife,  surviving  obli- 
gors or  obligees,  assignees,  executors  or  administrators,  *are  ^  158 
to  be  framed.  The  forms  in  by  asaumfisit  and  ag^nst  paiti- 
cular  persons,  ante,  45  to  70.  may  readily  be  applied  to  declara- 
uons  on  bond^.  -* 


^,  (to  wit.)    A  Bf  executor  of  the  last  will  and  testa-  12.  Exccntor 

ot*  oblifcc   A'" 

ment  of  £  Fy  deceased,  complains  of  C  i>  of  a  plea  that  he  gainst  obligor. 
render  to  him  the  sum  of  r-^.  of  lawful  money  of  Grrat  Bri"  ^^^ 
taitiy  which  the  said  C  D  unjustly  detai7ia{u)  from  him.  For  that 
whereas  the  said  C  JD,  on,  &c.  at,  &c.  by  his  certain  writing  ob- 
Ug^tory,  se&led  with  his  seal,  and  now  shewn  to  the  court  of  our 
said  lord  the  king,  before  the  king  "himself  here,  the  date 
whereof  is  the  same  day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  said  E  F,  in  his 
life-time,  in  the  said  sum  of  -— /.  above  dcmandedf  to  be  paid  to 
the  said  E  F  otYAa  certain  attorney,  executors,  administratoi'« 
or  assigns,  when  he  the  said  C  D  should  be  thereunto  afler- 


Mi*— »«i<»l1i»^^      ■         H  rfl 


(9)  Ante,  155,  d.  (y).  («)  As  to  the  debet  et  detinet,  ^ 

(0  See  a  form  agiotkil  ezecutOrt  in    atUCf  141. 0.  (/). 


} 


1S» 


DECLARATIONS  IN  DEBT. 


By  and  ( 
guinat  exe- 
cutory, &C' 

Breach. 


wards  reqiwfit^.  Yet  the  said  C  D  (although  often  requested 
so  to  do,)  hath  not  as  yet  paid  the  s»id  sum  of  *-^.  above  de-^ 
mandedi  or  any  part  thereof  u>  the  suid  E  F^  in  his  iife-tinie,  or 
to  the  said  A  B^  executor  as  aforesaid,  since  the  death  of  the 
said  h\  F^  but  to  pay  the  same,  or  any  part  thereof  to  the  said 
£  Ff  in  his  iife-time,  or  to  the  said  A  B,  executor  as  afore s<tid, 
since  (he  death  of  the  said  £  Fy  the  said  C  D  hath  hitherto 
wholly  refused,  and  still  doth  refuse  to  pay  the  same,  or  any 
part  thereof  to  the  said  ji  By  executor  as  aforesaid.  To  the 
damage  of  the  said  A  B^  as  executor  as  aforesaid,  of  -^.  and 
therefore  he  brings  hiB  suit,  &c.  and  the  said  ui  B  biinga  int» 
court  here  the  letters  testamentary  of  the  said  E  F^  deceased} 

whereby  it  fully  appears  to  the  said  court  here,  that  the  Bud 

■ 

A  B\&  executor  of  the  last  will  and  testament  of  the  said  E  Fj 
deceased,  -and  hath  the  execution  thereof,  &c. 

Pledges,  &c.   .* 


13.  By  an  ttd- 
ministrator  in 
K.B. 

*  159  • 


•,  (to  wit.)   A  By  administrator  of  all  and  singular  th0 


Breach. 


goods,  chattels  and  credits,  which  were  of  £  Fy  deceased>  *at 
the  time  of  his  death,  who  died  intestate,  complains  of  C  D 
being,  Scc.  of  a  plea  that  he  render  to  the  said  A  B  -W.  which 
he  imjustly  detains  from  him.  For  that  whereas,  &c.  [^State 
the  making  of  the  bondy  Is^c,  as  in  the- last  firccedenty  and  conclude 
as  follows  :'\  Nevertheless  •the  suid  C  D  (although  often  re- 
quested so  to  do)  hath  not  as  yet  paid  the  said  sum  of  — /.  to 
the  said  E  F,  in  his  life-time,  or  to  the  said  A  B  since  the  dc- 
.cease  of  the  said  E  Fy  (to  which  said  A  By  after  the  death  of 
the  said  EFyta  wit,  on,  &c.  at,  Scc.  aforesaid,  adn^inistratioh  of  all 
and  singular  the  goods,  chattels  and  credits,  which  were  of  the 
said  E  Fy  deceased,  at  the  time  of  his  death,  who  died  intes- 
tate, by  Charles,  by  Divifte  Providence,  archbishop  of  Canter- 
burt/y  primate  of  all  Englandy  and  metroix)litan,  m  due  form  of 
law  was  granted,)  but  he  so  to  do  hath  hitherto  wholly  refused, 
and  still  refuses  to  pay  the  same,  or  any  part  thereof  to  the 
said  A  J9,  admiaistrator  as  aforesaid.  To  the  damage  of  the 
said  A  By  as  administrator  as  aforesaid;  of  — /.  and  therefore  he 
brings  his  suit,  See.  And  the  stud  A  B  brings  into  court  here 
the  letters  of  adnnnistration,  of  the  said  aixhbishop,  (*<  or  Bi- 
shop," &c.)  which  give  sufficient  evidence  to  the  said  court  here, 
of  the  grant  of  adniinistr^uon  to  the  said  A  B^9&  aforesaid^  the 
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4ftte  whereof  i$  the  day  and  year  In  that  behalf,  above  mention^  J^    and  a- 

gainst  execu- 

Pledges,  ice. 


•  ♦   160 

being  in  the  custody  of  the  marshal  of  the  marshalsea,  of  our  bond  of  his  an- 
IcMrd  the  now  king,  before  the  king  himself,  of  a  plea  that  he  ^^•^'"^•vw) 
render  to  him  the  said  yi  B  the  sum  of  ~^.  of  good  and  lawful 
luoQi^r  of  Great  Britain^  which  he  owes  to(z)  and  unjusiiy  de- 
tcdns  from  him.  For  that  whereas  the  said  E  Fm  his  life-iimo, 

■ 

irhcne  heir  the  said  C  £>  is,  to  wit,  on,  &c.  at,  kc.  by  his  cer- 
taio  writing  obligatory,  sealed  with  Ws  seal,  and  now  shewn,  &c. 
^state  the  firofert  or  excuse  as  ant e^  15 1.  153.]  acknowledged 
kiniseif  to  be  held  and  firmly  bound  to  the  said  ji  Bin  the  said  *^ 
sam  of—/,  above  demanded,  to  be  paid  to  the  said  ^  B  when- 
CTer  he  the  said  E  F  should  be  thereunto  afterwards  request- 
ed, for  which  payment  to  be  well  and  truly  made,  he  the  said 


(w)  S^e  the  precedent%  7  Wentw.-.  ment.  Bee  Rast  But.  172.     In  fena- 

Indcx,  lA  to  the  liability  of  an  heir,  ral  it  needs  not  b^  shewn  how  he  be- 

and  the  dcelai-ation  in  general  against  came  heir,  \^h  ether  as  son,  gi^dndson^ 

biniy  see  tlic  Taliiabte  note,  2  Saund.  ice.  that  matter  not  lying  in  the  plain- 

7.  n.  4.   Com.  Dig.   Pleader)  12  E.   2.  tift''s  knowledge,   9  ^aund.   7.  n.  4. 

Vin.  Abr.  tit.  Heir,  K.     2Bac.  Abr.  Com.  Dig.  Pleader,  2  E.  2.     1  Salk, 

ITeirtnd  Ancestor.    Plowd.  439,  440.  355.     Vin.  Abr.  Heir,  It.  2.  but  if  tl»e 

He  is  "oot  chargeable  unless  he  be  ex-  action  be  against  the  heir  of  an  heir  of 

pressly   named  in  tlie  deed.     Com.  ,Uie  obligor,  tlic  decUiation  must  state 

Dig.  Pleader,  2  E.  3.  Vin.  Abr.  Heir,  fliat  fiict  specially,  for  if  the  declura- 

K.  2.  6r  have  le^al  assets  by  descent  lidn  vere  against  him  as  heir  gene- 

feom  tlie  obl^»r.     A  reversion  is  as-  rally  to  the  obligor,  and  the  defendant 

seta,  but  an  equity  of  redemption  is  should  ^plead   riena  per  descent,  the 

not,  id.   ibi*l.    Com.  D%.  Assets,  A.  plaintifF  would  fail,  Ci-o.  Car.  151.     8 

Ic  B.  Barnes,  lf>i.  In  the  latter  case,  Saund.  7.  n.  4.    Vin.  Abr.  tit.  Heir^ 

the  obligee  must  proceed  in  equity,  2  .  K.  2.  pi.  IG.    It  needs  not  be  averred 

Saund.  7.  n.  4.  that  the  defendant  had  assets  by  de- 

(x)  Aa  to  tlie  venue,  see  Vin.  Abr.  scent.  Dyer,  344.  b. 
HeTr»  K.  2.    Hob.  $7.  it  appears  to        (x) 'l*hc  deolaratioB  must  be  in  the 

he  tmnRitory.                            .  debet   and  detinet,  Com.  Dig.  Plead- 

(jt)  The  defendant  must  be  dcscri-  er,  2  E.  2.    Vin.  Abr.  K.  2.  bat  the 

bed  as  lieir,  i<:id  in  the  oWl  precedents  omission  of  the^lcbet  wiH  be  aided  by 

he  i^  •^odescabi:diti  thebodyofthede-  verdict,  id.  ibid.    3  E^st,  2.  2  baund. 
.  clAratiou,  a&  veil  as  in  the  corajnaejice-    7.  a.  4^ 


« 


^ 


•  •• 


* 


T*.- 
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16«  DECLARATtONS  IN  DEBT. 

^foiatticirt,  X.  P  bound  himself  and  hit  Aeirt(a)  firmly  by  the  said  -wr^^off 
obiigatoiy.  Nevertfaele*a»  the  said  £  /^  in  bis  life-time,  and 
^e  sadd  C  Dy  since  the  de|fcli  pf  the  said*  ^  F^  (although  ofteri 
requested  so  to  do,)  have  not,  nor  hath  either  of  them  as  yet 

paid  the  said  sum  of  — /.  or  any  part  thereof  to  the  said  ^  JSf 

• 

but  the  sat4  JS  i'"  in  his  Ufe-time»  andthe  »aid  C  JO  sincQ.llf s  3^- 
cease^  have  hitfierto  wholly  refused^  and  the  said  C  D  atill 
wholly  refuses  so  to  do.     To  (he  damage,  &c.  .   - 

*  161 

fs.    Against        * ,  A  B  complains  of  C  D  and  E  F^  which  said  C  jD  is 

the    devisee    ^^^^  ^^  ^  ^^)  deceasodl^  and  which  said  E  F\^  devisee  o(  tbe-^ 
Kor  m  ^^^^*    ^^  ^  '^'  ®^  divers  lands  and  tene^iente  of  the  said  G  Hy  de- 
ceased, by  his   last  will  and  testament^  being  in  the  custody^ 


Sec*  of  a  plea  that  they  render  him  the  said-;^  B  *-V.  of  lawfulj 
&c.  which  they  owe  to  and  ynjbstly  detain  from  him.  For 
that  whereas  the  said  G  H^  of  whom  the  said  C  i)  is  heir,  an^ 
the  said  JS  i^  is  devisee  as  aforesaid,  in  hift  life^time,  to  wit| 
on,  8cc.  at,  8cc.  by  his  certain  writing  obligatory,  sealed  with 
his  seal,  and  to  the  court,  &c.  {firtfertq$  ante,  151.)  acknow- 
ledt^ed himself  to  be  held  and  firmly  bound  unto  the  said  A. By 
in  the  said  sufn  of  -^.  above  demanded  to  be  paid  to  the  said  AB 
when  tie  the  sttd  6  H  should  \m  thereunDo  requested,  and  for 
which  payment  well  and  truly  to  b^.made,  the  ssdd  G,-^did  by 
the  said  writing  obligatory,  bind  himself  and  his  heirs  to  the 
said  A  B.  Nevertheless,  tlie  said  G  Hj  In  his  life-time,  and  the 
said  C  Dy  hit  heir,  and  the  said  E  Fj  devisee  as  aforesaid,  (al** 
though  often  requested  so  to  do,)  have  not,  nor  hatli  either  of 


(a)  It  mnst  be  sliewn  in  the  dccia-  Eut    145.    529, '  530.  bot  in  otherv 

ration  that  the   heir  was   eiyprt-aslj  these  fnctn  are  not  atnted,  «ee  Clid. 

bound,  for  otherwise  he  is  not  ehargti-  Knt.  243.  5  Wentw.  374.  «ee  to].  18. 

able.  Com.  I)i^,  Pleader,  2  E.*2.  Vin.  M9S.  35.  where  the  declaration  nra» 

Abr.  tit.  Heir,  K.  2.    2  Saund.  154.  liolden  good  oo   demun*er^  andtliyls 

n.  1.  130.  He  accoi*ding  to  the  principle  in  1  8alk. 

(A)  See  the  precedents,  Clift.Ent.  355.  2Saund.  7.  n.  4.  seems  sufiicient.j 

243.  pi.  19.  LiU.  Ent.  1^5.    Id.  529,  The  liability  of  the  devisee  deiiends 

H30.    2  Rich.  C.  P.  241.    5  Weutw.  on  bUtiite  3  W.  U,  M.  fe.  14.    see  tjje 

374.    ftidcx,  Tol.  7.   539.        2  Mall,  construclions  of  this  fitati|te,  2  Saund. 

Ent.  18fi,  JS7.     In  sopjc  of  the  pre-  ..7.  n.  4.  Bac.  Abr.  Heir.     Vin.  Abr. 

eedcnis,   the  date  and  substance  of  Heir,  Z.  d.      The  devisee  must  lie 

tlic  will,  and  that  the  obligor  died  sued  joiuUy  with  tbe  heir  in  equity, 

seised,  are  &tate<],   see  2  Mall.  Ent  as ireU  as  at  kw,  i^.iMtL 
l«>187.    2Rioh.  C.   P.  241.    J^l. 


•    ^ 
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diem)  as  yet  paid  the  said  sum  of  -^^  above  demanded,  or  aiiy  Jtqninst  fieirt, 
tATt  thereof  to  tfie  said  J  B,  but  to  pay  the  same  to  the  said  ^'^• 
vf  3  have  wholly  neglected  and  reftxsed,  and  the  said  C  D  and 
JS  F  fiSCL  negkct  and  refuse  to  pay  the  samO)  or  any  part  there- 
of to  the  said  J  B,    To  the  damage)  &c. 


■Markham  and  Lc  Bianc.(c) 


next  after 


Id)  in 


HUary  Term^  47  Geo.  III. 


*    162 


(to  witXO  ^  ^  assignee  of  £F^  Esq.  sheriff  (/)  of  16  On  iib«a. 
the  Cbunty  of  — — ^  according  to  tlic  form  of  the    statutc( 5^)  X^!!,,"^  ^^^ 
in  Boeh  case  m^e  and  provided,  complains  of  C  D  beinc:  in  J^' '!"^f    }^^ 
the  custody)  Sec.  of  a  plea  that  he  render* to  the  said^  J9,  as  as-  Hi^ii,    where 
ngnee  as  afopesaid,  the  sum  of  -W.  {the  fienaUy)  of  lawful  ^^s  in  K.'^B. 
%ioaey  of'  Great  Britain^  which  he  owes  to  and  unjusily  detains  ^^  *"^*" 
from  him.     For  that  whereas  the  said  A  By  on,  Scc.(/i)  lb  the  The  >rrit. 
■  ^    ■  year  of  the  reign  of  our  lord  the  now  king,  sued  and  pro- 
aecuted  out  of  the  court  of  our  said  lord  tlie  king,  before  the 
king  himself,  the  same  court  then  and  still  being  hohlcn(/)  at 
Weatmin^ter^  in  the  county  of  Middlesex^  against  the  said  C  i>, 
][©r  if  the  declaration  be  against  one  of  the  bail^  ^ay^  "  agaiiw  one 
€r  ^**]  .A  certain  writ  of  our  said  lord  the  kbg,  cuileil  a  latitat^       ^' : 
directed  ta  the  sheriff  of      ■    ■)  (or  if  a  bill  of  MiddUscx^  say^ 
♦*a  certain  firece/tt  caffed  a  bill  of  Middlesex,  whereby  the  sheriff 


(c)  Thii  acliODy  -whether  in  the  declaration  would  be  demurralile  if 
narne  of  the  aheriS*  or  the  assij^nce  of  they  be  described  as  shci'iffs,  Bac.  Abr. 
the^boDtdy  must  be   broiig^lit  in   tlie    Sheriff,  K.\G'2.    2  Ld.  Hayai.  113i. 


court,  froni  which  the  proeess  io  the 

origioul  action  issued,  H  Snund.  Gl.  b. 

a  i\  B.  152.  ace.    1  U.  Bl.  631.  cant. 

(d)  If  the  l)Oiu1  was  assiii^ned  after 

tlie  fint  dtuf.  of  term,  the  declaration 


(^)  4  8c  5  Ann.  c.  16.  s.  *20.  see 
the  constructions  Ihcreon  iu  ^  iSunnd. 
51).'  a.  *b.  n.  S.  Tidd,  248.  S  Bj. 
Cora.  290. 

(/*)  Tliis  may  he  the  teste  of  the 


SAUSt  be  entitled  apeoially,  or  will  be  writ,  or  the  day  it  is  actually   issued, 

derourtable,    1  T.  R.  116.     7  T.  R.  but  the  first  is  preferable,  see   the 

474.     .^n/e,  1.  n.  (a].  next  nolc. 

(«)    The    reuue     is     transitory,  (j)    This  allepilion  is  unncccssMry, 

Fortes.  3^6.    Stra.  72T.    Ld.  Raym.  and  if  the  writ  be  stated  to  be  sued 

1455.  out  in  vacation,  w<»uld  render  the  de- 

(/)  In  Mhldlesex  the  two  ofllcers  clanition  demun-able,    5  Burr.  258S. 

eonststtttc  only'oge  shenff^  ^d  the  a  T.  R.  18^,  1  Sauud.  300.  b.  n.  7. 

Vol.  IL  [  19  J 
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OnboiUbondt. 


♦  163 


Jnflorsemcnt 
fbr  bail. 


Pelirerr  to 


^heairest 


<^  164 


BECLABATIONS  IN  DEBT. 

a 

(f  MiddUscae  was  eommaniUd  to  take^  C^c.)  by  which  said  wri^ 
our  said  lord  the  king  camiuanded  the  said  sheriff  to  take,  the 
said  C  i>  if  he  should  bdhuid  in  his  bailiwick,  and  him  safely 
keep  *so  that  he  might  have  bis  body  before  our  said  locd  the 
king,  at  Westminster^  in  the  county  of  Middlesexy  on  *  «■ 
next  after  ,  to  answer  the  said  A  B  oi  ^  plea*  of  tre^pa^i 


and  also  to  a  bill  of  the  said  ji  B^  against  the  said  C  J}  for 
upon  promises  according  to  the  custom  of  his  said  majesty's 
court,  before  ii)s  said  majesty  to  be  exhibited,  and  thi^  the 
said  sheriff  should  then  have  there  that  torit^  (or  if  the  arr§^i '-. 
was  on  a  bill  of  Mtddlcsexy  sayy  ^^  firecefit,^*)  Which  .said 
writ  [or  <'  firece/it*')  afterwards  and  before  the  delivery  therc^ 
of  to  the  said  sheriff  of  the  said  county  of  ■  ■  ,  to  be  exer 
i;uted  as  is  hereinafter  mentioned,  was  marked  andiridorsed  for 
bail  for  ^-/.  by  vi^t^e  of  an  afEdavit(^)  of  the  cause  of  action 
of  the  said  ^  ^  in  that  behalf  before  then  made,  and  dulyn 
aflilad  of  record,  in  the  said  court  of  our  said  lord  the  kingi 
before  the  king  himself,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided)(/)  and  which  said  writ  (or 
«  precefit")  so  indorsed,  afterwards  and  before  the  said  retuAv 
thereof,  to  wit,  on,  hc.{m)  to  wit,  at,  &cc.(n)  was  delivered  to 
the  j^td  £  i^,.who  then  and  from  thence,  until  and  lat^  ani) 
after  the  said  return  of  the  said  writ,  (ar  "  iireceht**}  ws* 
sheriff  of  the   said  county  of  ,  in  due  form  of  law  to  bQ 

executed.  By  virtue  of  which  said  writ  (or  ^^ /irece/ity*-')  the 
said  E  F,  ^  being  sheriff  as  aforesaid,  afterwards  and  before 
the  said  return  of  the  said  writ,  {or  «  firecefit^^)  to  wit,  on, 
&c.  last  aforeftaid,  and  within  his  bailiwick  as'such  sheriff,  to 
wit,  at,  Sec.  aforesaid ,(o)  took  and  arrested  the  said  C  Dhy  his 
body,(//)  and  then  and  there  had  and  detained  him  in  his  cus* 
tpdy,  as  such  sheriff,  at  the  suit  of  the  said  4  B  for  *the 


*?• 


(t)  It  is  no^  nc^ssary  to  aver  thift 
it  was  by  virtue  of  w  afBdavit,  and  if 
tUe  averment  be  intrtxluccd,  though 
uunecessarily,  tlie  afliduvit  must  in 
some  cases  ^  produce^  in  evidence, 
1  H.  U  F.  280*  1  Burr.  SdO.  It  is, 
fitlicrttt'orc,  in  general  advisable,  ny^re- 
ly  to  state  the  indnrsementj^  for  bail^ 
witliooi  mgimDg  to  the  ai^davH.  4|l 


(f)  12  Geo.  te.29. 
(f7i)  This  day  is  not  material :  it  ia 
usual  to  insert  the  dote  of  the    baii- 

bon4« 
4    (n)  The  Venue  in  the  actioa. 

(o)  The  venue. 

(  p)  This  idle^tion  it' unnecessary, 
and  if  not  ti-aversublcy  2  Sannd.  59.  \u 


*  • 


t 

4 


%     ( 


^    4_ 


^  4 


* 
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<au^  aforesaid.    And  the  said  C  D  being  so  arrested,  and  In  OnboHbonth. 

Custody  of  the  said  £  Jf  wo  being  sheriff  as  aforesaid,  by  vir-  ( 

tuc  of  the  said  writ,  (or  ^^firecctit^)  at   the   suit  of  the  said 

^  ^,-.the  said  CD  afterwat-ds  toid  before(7)  the  said  return  of 

lil^  said  writ,  to  wit,  on,  8cc.  last  aforesaid,(r)  and  within  his 

Etiliwick,  as  such  sherifi  to  wit,  at,  &c.  aforcsaid,(«)  took  bail  ibr  The  Wlbonft 

the  appearance  of  the  said  C  D^  at  the  return  of  the  said  writ,  (of 

*  firtcefit^**)  according  to  the  form  of  the  statute  in  such  case  made 

and  pfovided,(/)  and  qn  that  occasion  the  said  C  />,  {or  if  the  ac^ 
"  tion  hedgcdnat  one  of  the  baily  the  said  C  />,  as  bail  and  surety 

for' the  said  G  H^)  then  and  there,  to  wit,  on,  &c.  last  aforo-  ^.>  ; 

iaid,  at,  &c.  aforesaid,  by  his  certain  writing  obligatory,  com^ 

mpnly  called  a  bail-bond,  sealed  with  the  seal  of  the  said  C  i>> 

and  now  shewn  to  the  court  of  our  said  lord  the  king,  before    » 

the  king  himself  here,  the  date  whereof  is  the  same  day  and 

*year  last  aforesaid,  acknowledged  himself  to  be  held  and  firmly 

bound  to  the  said  £  F  so  then  being  sheriff  of  the  said  county 

•f        ",  as  aforesaid,  as  such  sheriff,  by  the  name,  descrip^ 
•  *toi  and  addition  of     ■  ■  ,  sheriff  of  the  county  of  i.    ■■*?,  in  the 

penal  sum  of  — -/.  of  good  and  lawful  money  of  ^eat  Brithin^ 

to  be  paid  to'^thc  said  sheriff,  or  his  certain  attorney,  execu*^ 

tors,  administrators,  or  assigns,  when  he  the  said  C  D  sAouId 

be  tiierevuito  afterwards  requested,  with  and  under  a  certain       •    / 

condition  thereunder  written,  that  if  the   said  C  D    {or^  if  Ti.c  conrfj. 

mgainst  the  baily  ^^if  the  said  G  IP*)  should  appear  before  our    ^^     ciet^v.  ^; 

Ifeiid  lord  the  king,  at  Westminsterj  on  — —  next  after     ^  .,  .  j 

to  answer  the   said    A  B  \t%  ^  plea  of   trespass^    and  also  f 

to  a  bill  of  the' said  A  B  against  the  said  CD. for  — /.  upon       •        '  | 

pt\>rai3e8,  according  to  tlie  custom  of  the   said  court  'cf  our 

said  loi*d  the  king,  before  the  king  himself  to  be  exhibited, 

&at   then   the   said   obligation    should    be    void,    otherwise 
^    ^should  be,  and  remain  in  full  force  and  virtue.  As  by  the  said         4f  16C 

#ritix)g  obligatory,  and  the  conditiotl  thereof,  reference  being 


r 


thereunto  had,  may  more  fully  and  at  large  appear.     And  the  Breach  •  ©f    -.- 
said  Ji  Bin  fact  saith,  that  the  said  C  D  did  oot  appear  be  tore  •  * 


{q)  Tlie  Tjond  is  void  if  taktn  after        (•)  The  venue. 
tlie  return  duV  .,f  tlie  Writ,  2  Saund.  '     (0  23  H.  VL  o.  9.      2  Sauhd.  50.^ 
(k>.  M.     1  Ld.  iiflyim.  55S.  61.  c.  d.  %.  r>.  «  % 

W  The  Uatc  Of  the  bon4.  A'  *         ^#  ^^ 


9 


^  ■ 


•■• 


.» 


}^i^ 


DECLARATIONS  IN  IffiBT. 


A«signmeT)t 
of  b(>n«l  ti> 
liliMMtiff. 


Onhailboiuh,  our  said  lord  tbe  king,  at  TVeatmiTialer^  on  — —  next  aft^r 
i-— — ,  in  tbe  condition  of  ri^  si^id  ivriting  obligatory  mentioa* 
ed)  atceocdiog  to  the  exigefiey  of  the  said  iwky  {or  ^fircc^[Uy') 
but  therein  wholly  failed  and  ilMide  default^  whereby  ^  aaid 
wtnting  obligatory  became  forfieited ;  and  the  aaid  A  B  forther 
saith,  that  the  said  writing  obligatoiy  being  so  forfiSltedt'  and  the 
money  tber^n  si)«cified  remaining  unpaid  and  -  unsatisfied  to 
the  said  sheriffi  be  the  ssdd  E  F{u)  so  being  aherfffof  the  aaid 
coiuiJy  of  ■  '■■■■  as  aforesaid,  afterwards^  to  wit,  on,  &c^jr)  to 
wit,  at,  Sec.  aforesaid,(y)  at  the  request  of  the  said  A  By  the 
plaintiff  in  the  said  suiti  by  an  indorsement*  on  the  said  wri- 
ting obligatory,  duly  made;(z)  a^  attested  in  the  presence  of 
two(a)  credible  witnesses,  and  sealed  with  the  seal  of  ofilee  of 
ft  sheriff  of  the  said  county  of  ■■■  ■ ,  assigned  the  said  trying 
obligatory  to  the  saiil  A  B^  according  to  the  form  of  the  statute 
in  such  case  made  and  provided.(d)  As  by  the  said  assign"*' 
ment  indorsed  on  the  said  writing  obligatory  as  ofbresud,  and  < 
duly  stampcrd(c)  before  the  commencement  of  this  suit,  ae>-^ 
cording  to  t^e  form  of  the  statute  in  such  case  made  and  ptx>- 
videdv  and  to  the  court  of  our  said  lord  the  king  now  here 

*   166         shewn,(fi?)  the  *date  whereof  is^the  4ay  and  year  last  aforesaid, 
may  more  fully  appear.     By  means  whereof,  and  by  force  of 

mm 

the  statiite(e)  m  such  case  made  and  provided,  an  action  hath 
accrued  -to  the  said  A  B,(f)  as  assignee  of  tbe  said  E  FjSQ 
being  sheriff  of  the  said  county  of  ,  as  aforesaid,  to  de- 

mand, and  have  of  aod  from  the  said  C  D  the  said  sum  of—/, 
above   demanded.    Yet   the   said   C  D   (although  oftcSi^re- 


(f/)  The  assignment  may  be  made 
by  tiie  under-slieriff  in  the  name  of 
liie  thcrinr,  2  Saaiid.  61.  a. 

{jr)  T)jc  dale  of  the  assignment 
being  before  the  title  of  tke  dcelara- 
Cion,  atue^  IfiS.  n.  (</). 

{\j)  Th<j  venue. 

(z)  It  is  sufficient  to  state  tliat  the 
aberiflr  Assigned  the  boud  to  the  plaki- 
tifTacoonling  to  the  afatutc,  without 
altegiiig  that  the  asngniucnt  vas  seal- 
ed or  -vritne8se<],  Wiitcs,  408,  400. 9. 
^,    2  Sauiid.  61,  b.     I  Wilft.  121. 

(a)  Id.  ibid.  It  is  not  ne^gsary  to 
Itate  the  gamely  1  Wib.  12i;  if , 


assignment  appear  on  the  face  of  the 
declaration  to  have  been  attested  only 
by  one  Avitncss,  it  will  be  dcmoiTabley 
Willes,  4()9.  n.  a, 

(6)  4  Ann.  c.  16. 

(c)  The  assignment  mifet  be  ttBrnp' 
ed  before  tbe  action  is  brought,  4 
Ann.  e.  16. 

(rf)  This  profert  is  onneeessary,  £ 
Wile.  121. 

.  (e)  The  assignee  is  entitled  to  sue 
by  tiie^Anu.  c.  16. 

(/)  This  must  be  Mturate,  1 B-  & 
P.  58. 


#  ' 


^  -•  •  » 


V  ^ 


-*  '^ 


a 


• 


ON  SPECIALTIES.  igg 


fjuested  so  to  do)  hath  not  as  yet  paid  the  aaiil  sum  of  — ^.  above  ^  ifaUbanfh^ 
demanded,  or  any  part  thereof  to  the  said  £  J*^  before  the  ssdd 
assignment^  or  to  the  said  A  B^  assignee  as  aforesaid,  or  either  of 
thein^,fiiiice  the  ssud  assignment,  but  hath  hitherto  wholly  neg- 
lected «nd  refused  so  to  do,  and  still  doth  neglect  and  refuse  to 
pay  the  same,  or  any  part  thereof,  to  the  said  A  B  assignee 
as  aforesaid.  To  the  damage  of  the  said  ^  i?  as  assignee  ts 
vforesatd,  of  *i^.  and  therefore  he  brings  his  suit,  &c. 

Fledges,  Sec 

{Commencement  at  in  the  last  precedent,'] 

m 

Flor  that  whereas  the  said  A  B  on.  Sec.  sued  and  prosecuted  1^*  1^^  ^^ 

-.  t,  11,  •*.«>,.  "when  thciirv- 

out  of  the  court  of  our  lord  the  now  kmg,  before  the  kmg  him-  cc4ding  in  tb^ 
telfjg  the  same  court  then  and  still  being  holden  ait  Westminster^  wa^by^ip^iji* 
In  the  county  of  Middlesex^  against  the  said  C  D  a,  certain  writ  •■■•^•"^•(jr) 
cifoiir  said  lofd  the  king,  called  a  sfiecial  cafiiaa  adreafiojidendum^ 
{pr  if  a  testatiany  t7*c,  according  to  the  faciei)  directed  to  the  she- 
rifif  of      ■  ■ ,  by  which  said  writ   our  said  lord  the  king  com- 
manded the  said  sheriff  to  take  the  said  C  Z),  if  he  should  be 
found  in  kfai  bailiwick,  and  him  safely  keep^  so  that  lie  might 
bare  his-body  before  our  said  lord  the  king,  on  ,  whereso* 

CTer  our  said  lord  the  king  should  then  be  in  Englandy  to  answer 
the  ssid  A  Bm'^  plea  of  trespass  on  the  case  on  certain  pro' 
inises  and  undertakings  therein  mentioned,  to  the  damage 
of  the  8^  •^  B  of — I  as  it  was  said,  and  that  the  said  sheriff  *  167 
should  then  have  there  that  writ ;  which  said  writ  afterwards, 
and  before  the  dcHvery  thereof  to  the  said  sheriff  of,  &c.  \^Pro» 
ceed  as  in  the  last  precedent^  to  the  end^  except  in  the  statement  * 

of  the   condition    of  the    bail-bond^   (which   is  for  appearance 
"  wheresoever"  ^c.)  and  in  the  breach  thereof] 


C^)  Observe  the  noteg  to  the  pre-    gen«ral  appUcab]|||, 
•edcnty  anie,  163.  vluch  are  h«rc  in  / 
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ig7  DECLARAtlbN^  IN  DEBt- 

On  bail  bonds. 

in  the  Common  Picas, 

* 

/r//ary  TVrm,  47  G«.  III. 
!8.  On  a  bftii-  -    -— — .,  (to  Wit.}    CD  was- summoned  to  answer  A  By 
against  the      ^g»ee  tjf  £  P^  Esq.  sheriff  of  the  county  of  — — ,  according^ 

-fcJTcli^  ^'    ^^  *^^®  ^^"'^  ^^  the  statute  in  such  case  made  and  provided,"  of  •- 
*  plea  that  he  render  to  the  said  j1  B^  as  assignee  as  aforesaid,  tim 

sum  of  — /.  of  good  and  lawful  money  of  Great  Britain^  which 
he  owes  to  and  unjustly  detains  from  him  ;  and  thereupon  the 

sdd  AB^j 9  his  attorney)  complains  that  whereas  the  said 

A  B  heretofore,  to  wit,  on,  Sec.  sued  ioid  prosecuted  out  of  the 
court  of  our  lord  the  now  king,  before  the  Right  Honourable 
Sir  Jatnea  Manttfield^  knight,  and  his  companions  then  his  tna- 
•  jesty's  justices  of  the  bench,  at  Westminster^  in  the  county  of 
Middlesexi  a  certain  writ  of  our  said  lord  the  king,  called  a  caJ^ioB 
"    ad  respond tndum^  against  the  said  C  Z),  directed  to  the  sheriff 

of ,  by  which  said  writ  our  said  lord  the  king  commanded 

the  said  sheriff  that  he  should  take  the  said  CD  if  he  shoaltf 
be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  the  sai^  * 
sheriff  might  have  his  body  before  the  justices  of  our  said  lord- 
the  king,  at  Westminster^  on  the  Morrow  of  All-Souls,  to  an- 
swer to  the  said  A  Bindi  plea,  wherefore  with  force  and  arms 
the  close  of  the  said  A  B  dX  —  he  broke,  and  other  wrong» 
to  him  ^d,  to  the  great  damage  of  the  said  A  -^,"and  against  the 
peace  of  our  said   lord  the  king,  and  also  that  the  said  C  D 
♦  168        might  *answer  to  the  said  -^ -fl,  according  to  the  custom  of  his 
'        said  majesty's  court  of  the.  bench,  on  a  certain  plea  of  trespass 
on  the  case  upon  promises,  to  the  damage  of  the  said  A  B  q£ 
— /.  as  it  was  s^d,  and  that  the  said  sheriff  should  have  thera. 
that  writ ;  which  said  writ  afterwards  and  before   the  delivery 
thereof  to  the  said  sheriff  of,  8cc.  {^Proceed  as  in  the  firecedent'^ 
antCy  162.  to  the  endy  except  in  the  statement  of  the  condition  qf 
the  bail-bond  {nvhich  is  for  appearance  in  C.   P.)  and  i9i  the 
breach  thereof j  and  cpnclude  as  in  debt  in  C#  P.] 


<l    ■         •— l^jMWMti  wligi 


f 

(A)  Observe  the  notes  to  the  piece-    ntn.'al  apjiUoAUe^ 
4491 1,  anUfy  162.  vhich  act  here  b  ge< 
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« 

JktdTkbam  and  Le  Blanc. (f) 

— -'  ntjet  after^k)  ■■■.  ■■■, 

in  >i»,    ^  Term Geo.  /J/. 

•  » 

— — /  (to  wit^XO    -^  ^>  assignee  of  £  jFj  esq.  sherifT  of  W.  By  thenfl^ 

the  county  of  — ,  according  to  the  form  of  the  statme(m)  pieWu  bom?' 

in  such  case  made  and  provided,  coqiplains  oi  C  D  being,  Sec.  ^,Ij,'^^^iJj^^ 

of  a  plea  that  he  render* to  the  said  ^  B  as  assignee  as  aforesaid^  >"  replevin 

tbe  sum  of  -^I.  of  lawful,  Sec.  which  he  owes  to  and  unjustly  de-  ved,  by  re.  fa. 

tains  from  him,  Sec.     For  that  whereas  heretofore,  to  wit,  on,  and^he  t^iin- 

Scc.(«)  at,  &c.(o)  the   said  A   EQi)  distmncd  the  goods  and  f»*^    obti»iii<4 

chatt^s  of  one   *G  Hy  hereinafter  mentioned,  for  a.«  certain  there.     • 

sum   of  money   then   due  to  the   said  Ji  B  for  rent.    And  ^j?  re,^t"^^^*' 
the    said  goods  and   chattels   being  so  distrained,  the   said         4^   |69 

G  H^  afterwards,  and  within  the  space  of  five  days  then  next  Application 

ensuing,  to  wit,  on,  &c.  at,  Sec.  aforesaid,  made  his  plaint  to  ^  ^***  »hevi£r 

.  *^  to  replevy, 

the  said  E  F^  then  being  sheriff  of  the  county  of  — -,  out  of 

the  county  couit  of  the  said  sheriff,  of  the  taking  and  unjustly 

detaining  of  the  goods  and  chattels  of  the  said  G  /T  by  tho 

said  A  By  and  then  and  there  prayed  the  said  sheriff  that  the 

9aid  goods   and  chattels   might  bq  forthwith  replevied  by  the 

said  sheiiff,  and  delivered  to  the  said  G  H.    And  thereupon  The  replevik 

the  said  iS  -F,  ao  being  sheriff  of  the  said  county  of  -^ — ,  ac-  ^"^^  '**'*'''' 

cording  to  the  form  of  the  statute  in  such  case  made  and  pro- 

Tid6d,(^)  did  take  from  the  said  G  H  and  from  th«  said  C  ^  '    ' 


-»«- 


V     i 

(i)  The  actioD  may   in  all  cases  be  (n)  This  is  generally  the  day  when                       $ 

ift  one  of  the  courts  at  Westmhistcr,  in  fact  the  distress  was  made,  and« 

ST.  U.  195.    It  must  when  the  pro-  corresponding  with  the  proeeecUngs 

cecdings  iu  replevin  have  been   rc<  therein. 

inove<l,  be  brought  in  the  court  ia  (o)  Tliis  should  be  the  parish  or 

which  the  re.  fa.  lo.  is  returnable,  as  place  where  the  distress  was  made  ; 

im  a  b^U-bond,  2  Sell.  Prac.  267.  ante^  and  If  the  venue  be  laid  in  another 

n.  (c).                                                   ^  county,  such  venue  may  be  stated  af- 

(*•)  As  to  the  title,  ante,  163.  n.  (S)  ter  the  real  place,  as  follows  :  "  t<r 

UB2.  and  1  u.  {«).  wit,  at,"  &o. 

(/)  The,  venue  may  be  laid  in  ahy  (  p)  If  a  disti-eii  were  made  by  the 

Cpanty,  ante,  16'2.  a.  (e).  plaintiiT,  as  bailiflT  of  another  person^ 

(/»)  Tbe  11   Geo.  |L  c  19.  fc.  23.  say,  **as  bailiff  of  one  ,and  by 

etiabltM  the  asai^ee  of  the  shcriil'to  his  eoramand  distrained,"  kc.     5   Xi    ^ 

sue  iu  his  own  name.    The  decisions  R.  195. 

99  to  the  actio;)  oa  bail-bondi^  aire  i»  (2)  11  ^eo.  11.  c.  19.  ••  %i» 

^encnd  applicable.  ...              * 


'c. 


^ 


.* 
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9 

« 

On  replevin  and  one  /  A,  OS  t^iTo  responsible  sureties,  &  bond  in  double  the 
Taloe  of  the  said  goods  and  chattels  so  distrained  as  afott^said, 
the  value  of  the  said  goods  and  chattels  being  first  atftertainopd 
by  the  oath  of  a'^credible  witness  duly  sworn,  accordb)g^D&  tbe 
form  of  the  statute  in  such  case  made  and  provided. (r)  -Altd 
the  said  G  ^and*the  said  C  D  and  /  iT  on  the  said,  Sec.  a^ 
Sec.  aforesaid,  by  their  writing  obligatory  sealed  with  their  re> 
spectire  seals,  ssA  noW  shewn  to  the  court  of  our  said  toA 
the  king,  before  the  king  himself  here,  the  date  whereof  is 
the  day  and  year  last  aforesaid,  did  jointly  and  severally  ac- 
knowledge themselves  to  be  held  and  firmly  bound  unto  the 
said  E  F^  so  being  sheriff  of  the  said  county  of  ■  ■  ■  ,  in  the 
said  sum  of  *W.  above  demanded,  to  be  paid  to  the  said  alveriff 
when  he  the  said  G  H  and  the  said  C  D  and  /  JS^  shoidd  be 

Theeondidon  thereunto  afterwards  requested,  with  a  condition  thereunder 
written,  that  if  the  said  G  M  did  appear  at  the  then  React 
county  court '  for  the  county  of  — ,  to  be  hoiden  at,  &c.  in 
the  said  county,  and  should  then  and  there  prosecute  his  ax)lfMMl 

*  170  with  eflrect(»)  against  the  said  *A  B  for  taking  and  unjustly  de* 
taining  of  his  goods  and  chattels,  to  wit,  &c.  [here  9tate  the 
'goods,  aa  mentioned  in  the  condition  of  the  bondj]  and  should 
make  return  thereof,  if  return  should  be  adjudged  by  law,(«) 
and  should  well  and  truly  keep  harmless  and  iiidemnified(/) 
the  said  sheriff  of  ■  ■■,  his  under-sheriff,  deputy  ^d  ballifijiy 
touching  and  concerning  the  replevying  and  delivery  of  tlie 
said  goods  and  chattels,  then  the  said  obligation  was  to  be 
void  and  of  noue  effect,  otherwise  to  be  and  remain  in  fuU 

Kepievin         force.     And  thereupon  the  said  sheriff  afterwards,  to  wit,  oH) 

&c.  last  aforesaid,  at,  &c.  aforesaid,  at  the  prayer  of  the  said 

G  If  replevied  and  made  deliverance  of  the   said  goodc  and 

chattels  to  the  said  G  Jfj  according  to  the  duty  of  his  said  of- 

Piaint  In        fice.f     And  afterwards,  to  wit,  at  the  then  next  county  .coiut 
county  coort  .  '  ^ 

for  the  said  cpunty  of,  &c.  to  wit,  at  the  county  court  of  the 

said  sheriff,  hoiden  at  the  house  known,  &c.  at,  &c.  ont  tec. 


(r)  11  Geo.  II.  c.  19.  s.  S3.  thet^e  with  effect,  luad  a  retuni  made 

{t)  The  ooncJitiou  of  the  bond  is  iT  adjudged  there,  1  B.  &  F.  410. 

not  satisfied  hy  a  prosecution  of  the  (*)  Id.  ihUl. 

auit   in  tlie  county  couHs    but  the  (t)  Aa  to  this  part  rf  the  eondiliOB, 

plaint,  if  removed  by  re.  /a,  h.  into  tee  1  JUotM'.  ff^, 

a  superior  coiirt,  laost  be  prosecutotf 

> 


it 


% 
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i  then  suitors  of  the  said  eourty  the  teid  On  r^lerin 


'9  and  then  and  there  in  the  same  courts  with-    ^' 
out  the  vrit  of  our  said  lord  the  kiii^)  levied  his  plaint  against   , 
She  aaid.*^  B,  for  the  taking  and  unjustlf  detaining  of  the  said 
goods  and  chattels  of  the  said  G  H,  and  then  and  there  found 
pJedgeS)  as  well  for  prosecuting  his  said  pluntf  as  ibr  return- 
lag  the  said  goods   and  chattels,  if  return  thereof  should  be 
ac^udged  by  law^  to  wit,  the  said  C  D  and  /  KJ(jll)    Which  Reni9Tal  hf 
anid  plaint  afterwards,  to  wit,  on,  &c.  was  duly  remoTed,  at  ^/^,      ^ 
the  instance  of  the  said  A  By  from  and  out  of  the  county  court 
«f  the  said  sheriff  of         ,  into  the  court  of  our  said  lord  the 
koigi  before  the  king  himself,  to  wit,  at  fVeatfrnfutery  Sic.  by 
virtue  of  his  sud  majesty's  wnt  of  recordari  fawn  loquelamf 
before  then  duly  sued  and  prosecuted  *out  of  the  court  of  our        ^   171 
said  lord  the  king,  of  his  chancery  at   IVesttniiuter  aforesaid, 
fetamable  before,  &c.  on,  &c.  [ae  in  the  writ  0/  re.  fa.  fb.} 
And  thereupon  the  said  G  H  afterwai'ds,  to  wit,  in     ■  ■■  tenUf  Deciarmtloa         *' 
ia  the         ■  year  of  the  reign  of  our  said  lord  the  kii^,  before  *<^  ^  ** 

the   king  himself,  by >  his  attorney,  declared  against  ibe 

ssdd  A  B\n  the  said  plea  of  taking  and  unjustly  detaining  his 
goods  and  chattels  and  by  the  said  declaration,  he  the  said 
G  Hhy  the  said  ,  his  attorney,  complained  that  the  said 

A  Bf  on,  &c.  aforesaid,  at,  &c.  aforesaid,  in  a  certain  street  or 
place  there,  caUed  ,  took  the  gciods  and  chattels  follow- 

ing, to  wit,  [here  recite  the  goods  as  in  the   dcdaraHon^  and 
them  unjustly  detained  against  sureties  and  pledges,  &c.     To 
the  damage  of  the  said  G  /f  of  — ^.  and  therefore  he  brought 
his  suit,  &c.     And  afterwards,  to  wit,  in  that  same    ■■   ■  term,  AiFowry 
m  the  —  year  of  the   reign,  &c.  in  the  said  court  of  our     ^^  ^  '^"^ 


(u)  These  pledges  are  taken  un-  ment  of  the  declaration,  that  the  dis- 
4er  the  statute  Westminster,  S.  13  tresa  was  for  rent,  and  that  the  con- 
Ed.  I.  e.  S.  See  Gilb,  98.  and  are  diiion  of  the  bond  was  to  proceed  in 
not  the  pledges  under  the  11  Geo.  IL  an  action  of  rcxilcvin  against  the  plain- 
c.  19.  s.  ^.  tiff  or  to  return  the  goods  to  him  } 

(at)  It  is  usual  to  sUte  the  avowry  see  5  T.  11.  195.  197.  and  7  Wentw- 

or  cognisance,  in  order  to  shew  that  21.     The  declaration  on  the  replevin 

the  plaintiflf  is  entitled  to  sue  un<Ier  bond  after  stating  the   declaration  in 

the  11  Geo.  11.  e.  19.    s.  23.    see  1  B.  replevin,  as  above,  may  proceed  im- 

&P.  378.     5  T.  R.  196.  but  this  does  mediately    to   the  statenunt   ■;♦'  the 

not  seem  necessary.   It  being  snffi-  judpnmcnt,'  omitting   the  avowry  or 

ficntlj  disclosed  in  the  commence-  cognisance. 

Vol.  ir.  r  20  1 
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On  rtpievM    Kod  lord  the  k!^,  bdore  dw  kkg  binMl^  (tte  wud  ««art 

^"^^  dien  and  mill  beio;  bofal«n  st  fVtuminttfr,  in  ttM  «oim^  of 

ASddlfex,  the  sMd  A  Bhj  --    ,  kis  attom^T  cam  «k1  dc- 

feDdori-the  wtnng  uid  injury)  vbeo,  &g.  uid  w«tt  avowed  the 

taking  of  the  Mid  f;«oda  and  chattel)  in  the  said  .dedanaiaa 

mentioned,  ki  ■  certain  ine»suag«  or  dweiUng-hinuet  with  the 

'  «f  purtenaBcea,  situate  and  'being  in,  bx.  in  the  aud  atreet  or 

ptace  there,  calli^d,  &c.  and  juatly)  be.  becaiue  he  aaid  tim  oat 

1,  M,  fatti  long  space  of  time,  to  wit,  for  die  apace  vi  -  — . 

next  beieee,  and  eadii^  on        .  >  and  froai  tb«ace  uitfil  and 

*  172        At  the  laid  time  vben,  &c.  held  and  etijofed  the  "aaid  mca- 

BO^c  or  dvreUiag-house,  in  which,  ko*  with  the  apporteBan- 

cea,  as  tenatt  tberec^  to  the  aaid  A  Bhj  rirtae  of  a  certain 

demUe  there^  to  the  said  L  .Af  theretofore  made  at  and  under 

the  yearly  rent  of  -^.  payable  ont  lic.  in  every  yeu",  md  be- 

caaoe  —i.  part  of  the  suk)  sum  of  —i.  of  the   rent  ^brcaaid, 

far  the  apace  of    -  •<■,  endiog  on,  &c.  as  aforesaid,  and  from 

■I  thence  Mntil  and  at  the  said  time  when,  &c.   waa  dse  aod.^ 

avear  from  the  said  I,  Mu>  the  said  A  B,  the  aaid  A  B  weH 

KTowed  tlie  taking  of  the  said  gooda  and  ctuittels  in  the  said 

declaration  Diantioned,  in  the  said  messuage  or  dweUing-housff, 

and  justly,  Icc.  as  for  and  in  the  name  of  a  dis^sss,  for  the 

uld  sua  of— /.  so  due  and  in  arrear  as  aforesaid,  and  which 

said  sum  of  —i.  so  due  and  in  arrear  to  the  said  A  B,  still  re- 

iaAgmm.  for  tnuQS  whtdly  due  and  unpaid.    And  auch  proceedings  were 

ieSeaimt  in  thereupon  bad  in   the   aaid  plea  in  the  said  couK  of  our  siid 

.  TBpleTin    Jm  "^  ^ 

rtfrm  bo-  lord  the  king,  before  the  kii^  himself,  at  Wtalmtntttr  afore- 
said, that  afterwarda,  to  wit,  in  —  term,  in  the  — —  year  of 
the  reign,  Ecc.  in  the  said  court  of  our  add  lord  the  king,  be- 
fore the  king  himself  it  was  conudered  and  adjudged  in  and 
hj  the  svne  court,  that  the  said  G  /T  should  take  Dotfaing  t^r 
hiaaaid  plaint,(l)  but  that  he  and  his  pledges  to  prosecute 
ahoold  be  in  mercy,  &c.  and  that  the  aaid  A  B  shotild  go  there- 
of, without  day,  and  have  restiintion  of  the  said  goods  and 
chattels,  &c.  as  by  the  record  and  procecdioga  thereof  now 
rcmidning  in  dK  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  at  IVesttmntirr  aforesud,  more  folly  appears. 


^^ 
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Of  «S  viikii  laid  seTetal  premises  tht  mi  B  ^afterwardii  On  repkvia, 
if}  wj^  em  to.  at»  &c.   aSvesiddy  bad  notice.    ABd  the  said  q  ^z  did  not 
^Bm  fiist,  fufftiier  aaklh  that  the  said   €f  ^  did  oot  make  a  ^^""^  the 
retuffft  <^  tile  said  goeds  md  chattels,  or  aiif  pan  tka^noif  ac- 


ceediog  to  the  Unna  and  effect  of  the  said  condUioD  of  the  said 

vddBg  ohUgatoryy  but  hath  hitherto  wholly  ne^cted  and  re- 

-fttsedt  aad  atiH  wholly  neglects  and  refuses  so  to  do.    Where*  ^^^79  .^ 

hf  this  said  wiidng^  obligatory  became  f6r£Bited  to  the  said  if  ^9  to  sheriff;  who 

wo  beings  ^leriff  of  the  said  county  of         i  as  aloresaid.    And  ^Ih^'lfff; 

the  same  ^beiog  so  forfeited,  the  said  sheiiff  afterwaida»  to  friti        ^  173 

on,  tec.  ati  &c.  aforesaid^  at  the  request  of  the  said  .i  JSf  by  an 

mbrsement)  &c.     [7%e  atatemeru  of  the  amgnment  and  eonciu" 

man  ^the  dtcUirad^n^  are  preciaety  the  tame  asm  the preeedentf 

miej  \^.  from  the  obelUk  to  th^cnd^l 

[When  the  declaration  i»/or  not  firoaecuiing  the  action  qfr^Ue*  SO.  The  Uk» 
•     .        .  ......     ^hen    the 

vin  tn  the  cotmtff  courts  proceed  ae  tn  the  laet precedent^  to  the  bond  vu  for- 

o^Uek  iro.  rnnd  then  asfoUom ;]     And  although  af^^rwards,  J^e^i^^idt' 
to  wit,  OB,  Sec.  the  county  court  of  the  said  sheiiff  of  the  #d  Aotbempvo- 

secuted  m  the 

co^ti^  of ,  WES  duly  holden  at,  &c.  aforesaid,  before  eounty  eoui-t. 

— —  and  ■  ■  ,  then  suitors  of  the  said  ^urt,  the  same  ^' 
being  the  .next  county  court  of  the  sud  sheriff  of  the  said 
county  of  -m  .,  after  the  making  of  the  said  writing  oliga'* 
tery  as  aforesaid,  to  wit,  at,  &c.  aforesaid.  Yet  the  said  6  H 
£d  not  appear  at  the  said  county  court,  so  holden  next  after 
the  maldng  of  the  said  writing  obligatory  as  aforesaid,  and 
then  and  there  prosecute  his  said  action  with  effect  against  the 
said  A  Bf  according  to  the  form  and  effect  of  the  said  oondi- 
don,  but  wholly  omitted  and  neglected  so  to  do.  Whereby  the 
eaid  writing  obligatory  became  forfeited,  &c.  C^^^  thejor* 
Jeiture  and  the  assignment  of  the  bond  to  the  plaintijfi  <md  prO'* 
eeed  to  the  end,  as  in  the  last  prececknt.J 

[^Commencement  as  usual  in  deit^  ante^  141.] 
That  whereas  the  said  A  B  heretofore,  to  wit,  on,  Sec.  at,  &c.  St.  For  vent 
demised  to  th^  said  C  Dy  d^  certain  messuage,  land  and  pre-  (2/    °^'*^' 


«•* 


iy)  See  5  T.  R.  195.  doubtful  whether  the    demise  were 

■  (x)  A»   to_ .  dehl    ct^   KeftMS^    see    fa^  deed,  it  is  advisable  to  declare  m 

vol.  1.  Itich^i  tit  Debt     Whea  it  is    the  above  form,  ttatioj;:  the  substanee 
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On  ieatet,  mises,  vfith  die  appartenances,  sUufttet  &c  toliive  ^^  hoM 
thi;  same  to  the  said  C  />,  for  a  ceitaiB  term  of  yean,  to  wit|- 
fbr  and  ckinng,  add  until  the  fall  end  and  tenn  of  ttr.enty'<me 
years,  then  next  ensuing,  and  I'uUy  to  be  complete  and  ended) 
yieiciing  and  paying  therefore,  dai*ing  the  sdul  tenn,  to  the  said 
A  B^  the  yeirly  rent  of  — ^.  of  lawful,  Sec.  at  the  ftnr  BUMt* 
usual  feasts,  or  days  of  payment  in  the  year,  that  is  to  flay,  he 
hf  even  und  equal  portions.  By  virtue  of  which  said  demise^ 
the  said  CD  entered  into  the  said  demised  premises,  with  the 
appurtenances,  and  was  possessed  thereof  from  theacefinthy 
until  and  «pon  the  feast  of  ^/.  J^chael  the  Archaogelt  A  D. 
1806,  when(a)  a  large  sum  of  money,  to  wit,  the  sum  of  -^^ 
of  the  rent  aforesaid,  for  the  space  of  ■  then  elapsed, 

became  and  was  due  and  piyrable  from  the  said  C  D  to 
the  said  jf  B,  and  still  is  in  arrear  and  unpaid  to  the  said  A  Bi 
to  wit,  aty  Sec.  aforesaid.  Whereby  an  action  hath  accrued(^) 
to  the  said  A  B,  to  demand  and  have  of  and  from  the  said  C  />, 
the  said  sum  of  — /.  parcel  c^  the  said  sum  above  demanded. 

28.  Coant  for  AM  whei^as  also  the  said  C  D  afterwards,  lo  wit,  on.  Sec.  at, 

pation.(c)        Scc  aforesaid,  was  mdebted.  Sec.     {The  form  of  the  indebiUtttiM 
count  in  debt  ^  viii  be  air  antej    142.  and   the  aubject  matter^ 

^   175         *'^  debt^  for  use  and  occufiation^  will  be  at  ante^  8.  and  the  con^ 
cbuionmjiU  be  as  ante^  144.] 


of  the  teniu  of  the  demise,  and  add-  on  the  reddendum  of  a  lease  for  tithes, 

ing  a  coont  for  use  and  occupation.  2  baund.  !2v6.  and  against  an  adimuia> 

It  b  settled  that  in  debt  for  rent  re-  trator  on  the  reddeadum  in  a  lease  of 

served  bj  deed,  the  plaintiff*  may  de-  landa,    1    8aund.   1,  :2.    And  is  debt 

siare   without  stating  the  deed  ;  (see  for  rent  on  the  n.d(JeQdum  of  a  lease 

the  precc-denis  and  noU."S  in  1  Sauud.  to  coramcuce  io  future,  1  Saund.  250, 

276.  n.  1.    !90S.  .«25.  n.  4.  Ld.  Rayro.  2SI.  and  of  debt  for  a  rent  ehan^,  or 

1503.)  unlea  in  case  of  a    lease   of  annuity   against  the   pernors  of  tb« 

Utiles,  or  other  incorporeal  hen'tlita-  profits,   1    Saund.    STB.   28i   n.  1.     I 

jneats,  «  Saund.   2n7.  n.  I.      Thi';  is  T.  R.  37^.    Doug.  628. 

the  only  es^e  in  which  the  plain tiif  is  {a)  It  roust  be  shewn  at  whatthne 

•flowed    10  declare  gvn»-ra»v,  and  lo  the   rent  became    due,   GHb.  Debt, 

produce   a  deed  in  e^iilencf    in  sup-  41)7. 

port  of  such  declaration,  1  New  Rep.  (*)  In  Gilb.  on  Debt,  414.  this  i^ 

104,     Ii»y.      When    the    diclaration  said  to  be  incorrect, 

acts  out  the  Uux,  it  is  siiniiar  u>  the  (r)  This  count  m  debt  for  use  and 

declaration  in  corenant  for  rent,  ex-  occu|)atioa,  is    sustain.^ble,  6   T.    R. 

cept  in  the   commcBcement  ai.tj  coo-  6*J.  and    witlitmt    stating    the    local 

dttsion,  tee  po9t.    Tc.  «hich  preee-  situauon  of   the    premises,  6  East. 

dent>,  with  the  notes,  t«c   rc-a<leris  34S.  on/e,  8.  &.  c.                                •* 
ref  .'ired.   iiee  x  precedent  of  debt 


K 
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For  thtl  #h6rcii8  heretoibrey  to  wit«  on,  &c.  at|  &c.  by  »cer-  q,i  annuitif 
itan  indenture  then  and  there  made  between  the  said  J  B  ot  ^^'''^'- 

^■_  1    ■  •  .   ^  -v     <•    .         ,  ^  -  23.  On  an  an- 

the  one  part,  and  the  said  CD  of  the  other  {wrti  (one  part  of  nuity  deed 
which  said  indenture  sealed  with  the  seal  of  the  said  C  V,  the  [he"llnuii^ 
said  Ji  B  now  brings  here  into  court>  the  date  whereof  is  the  C^') 
day  and  year  aforesaid,)  he  the  said  C  />,  for  the  consideration 
therein    mentioned,  did  granti   Scc.      [here  set  out  the  word^  ^ 

f/*  the  indenturej  setting'  forth  the  grant  qf  the  annuity^  and 
HUn  staie  the  defendant* a  covenant  to  pay  the  annuity  in  thefiast 
ieme^  and  firoceed  as  foUows  .*]  As  by  the  said  indenture,  re- 
ference being  thereunto  had,  will  amongst  other  things,  more 
fully  and  at  large  appear.  And  the  said  A  Bm  fact  saith,  that 
after  the  making  of  the  said  indenture,  and  during  the  natural 
fife  of  the  said  E  Fj  to  wit,  on^  &c.  at,  Sec.  aforesaid,  a.  large 
sum  of  money,  to  wit,  the  sum  of  -W.  of  lawful,  &c.  of  the 
said  annuity  or  yearly  rent  charge  for  one  year,  and  a  quarter  of 
a  year,  then  elapsed,  became  and  was  due  and  owing  from  the 
SBid  C  D  xo  the  said  A  B^  and  still  is  in  arrear  and  unpaid,  con- 
trary to  the  form  and  effect  of  the  said  indenture,  and  of  Sie 
said  covenant  of  the  said  C  />,  so  by  him  in  that  behalf  made 
«B  aforesaid,  to  wit«  at,  &c.  aforesaid.     Whereby  an  action  hath  , 

accrued  to  the  said  A  Bto  demand  and  have  of  and  from  the 
said  C  D,  the  said  sum  of  — ^.  being  the  said  sum  above  de- 
manded.    Yet,  &c.  (Co7iclusion  as  antCy  144.) 

*  176 
For  that  whereas   heretofore,  to  wit,  on,  &c.  at,  &c.  by  *a  S4. On  amort- 
certain  indenture  then  and  there  made  between  the  said  A  B  ^^  ^imlT 

for    principal 
and  interest 
(e) 

ii 

(</)  Debt  is  preferable  to  covenant,  former  deed,  the  judgment  is  final  in 
on  aa  annuity-  deed,  because  in  debt  the  first  instance,  and  though  by  de- 
the  judgment  is  final  in  the  fir&t  in-  &ult  bail  in  error  are  required,  Tidd, 
Jtenee.  It  fe  al^o  more  advisable  to  1079.  Debt  on  the  covenant  is  also 
declare  in  debt  on  the  covenant  than  preferable  to  debt  on  a  mortgi^pe 
on  the  annuity  bond,  because  in  the  bond,  conditioned  as  well  for  payment 
lattfer  ease,  damages  must  be  assessed,  of  the  money,  as  [lerformance  of  co- 
in pursuance  of  8  and  9  W.  III.  c.  venants  in  the  mortgage  deed,  be. 
11.  I.  S.  -ft'hich  causes  expense  and  cause  in  the  latter  case  the  damages 
delay.  must  be  assessed  under  the  8  and  9 

W  ^n  general,  it  is  more  advisable  W.  III.  c.  11.  «.   8.  which  creates  ex- 

to  declare  in  debt  than  in  covenant  pense  and  delay. 
«D  a  mOrigaige  deed,  because  in  the 
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On  mortgage  of  the  6tie  part,  and  the  said  C  />  o(  the  otHer  part,  VfhvA  add 
*^*'**  Indenture,  &c.  {firtfert  ut  ante^  151.)    After  recituig  as  there* 

in  is  recited,  the  said  C  />  for  the  cousiderations  therein  men* 
tioned,  did  grants  bargain,  sell,  aitea,  release  and  confirm  unta 
the  said  ji  B^  and  to  his  hein  and  assigns,  certain  messnageSt 
lands,  tenements  and  premises,  with  the  appurtenances  tfaerdn 
mentioned  and  particularly  described.(/)      To   have  and  to 
hold,  &c.  {i^ofiy  the  habendum  verbatinh)  subject  among  other 
things  to  a  certain  proviso  or  conditimi,  that  is  to  aay(j-)  that  if 
the  said  C  />,   his  heirs,  executors,  or  administratorsv  did  and 
should  pay  to  the  said  A  Bf  his  executors,  administrators,  or- 
assigns,  the  fiill  sum  of  — ^.  and  lawful  interest  for  the  same* 
of  good  and  lawftil  money  of  Great  Britain^  on  the     ■       day 
of        ■'  next  ensuing  the  date  of  the  said  indenture,  then  the 
said  indenture  should  be  void.     And  the  said  C  Z)  did  therel^» 
for  himself,  his  heirs,  executors  and   administrators,   cove« 
nant,  promise  and  agree  to   and  with  the  said  A  Bj  his  exe-« 
cutors,  administrators  and  assigns,  that  he  the  said  C  D^  his 
heii^s,  executors,  or  administrators,  or  some,  or  one  of  thens^ 
should  and  would,  well  and  truly  pay,  or  cause  to  be  paidl 
unto  the  said  A  B,  his  executors,  administratora,  or  assigns, 
*   177        *the   said  sum  of  — -/.  and  lawful  interest  for  the  #ame,  upon 
the  day  and  time  mentioned  and  appointed  for  payment  there-* 
of,  in  and  by  the  said  proviso,  according  to  the  true  interest 
and  meaning  of  the  said  indenture,  as  by  the  said  indenture, 
(reference  being  thereunto  had,)  will  amongst  other  things  more 
fully  and  at  large  appear.    Nevertheless  the  said  ^  ^  in  dKA 
saith,  that  the  said  C  D  did  not  nor  would,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  A  B  the  said  sum  of  -^.  and 
lawful  interest  for  the  same  on  the  day  and  time  mentioned  and 
appointed  for  payment  thereof  as  aforesaid,  but  therein  failed  and 


(y)  The  p!*emises  oug^t  not  to  be  it  is  sufficient  to  state  the  ooTcnftnt 

stalled  at  length,   but  in  this  concise  and  the  breach,  and  the   former  roay 

■way,  Cowp.  665.  7'Z7.    1  Saund.  233.  be  stated,  according  to  its  legal  effect, 

D.  2.    2  Saund.  d6C.  80  the  declaration  in  de5t  on  a  niort« 

ig)  '^^^  proTiso  is  to  be  copied  gage  deed,  may  state  the  eorenant  to 

from  the  deed  verbatim,  in  tlie  past  have  been  to  pay  tjie  prncipal  Mid  itt" 

tense.    It  is  not  necessary  to    state  terest  on  the  day  mentioned  in  th« 

tiie  premises,  the  habendum  or  the  pro^iso,  without  stating  such  proviso, 
proviso,  f^r  as  in  covenattt  on  a  d^ed 
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Uide  de&islty.«nd  there  i»  now  due  and  owing  from  the  said  C  On  mm^t^ra^ 
U  to  the  said  ji  By  for  and  on  account  of  the  said  sum  of  — >*/.  und 


Ixiterest  thereon,  a  large  sum  of  money,  to  wit,  the  sum  of 

of  lawful  money,  Sec.  above  demanded,  to  wit,  at,  Sec.  aforesaid^  ^ 

ivhcrebf  an  action  hath  accrued  to  the  said  ^  J9  to  demand  and 

have  of  and  from  the  said  C  D  the  said  sum  of  -^/.  above  de* 

maDdcd.   Yet»  &c.  (Common  conclusion  in  debt  as  arue^  l"^^^)* 


V.  OJV  RECORDS. 

[Commemanent  as  usual  in  debt ^  ante,  141. J  For  that  whereas  «25.  On  a  t^ 

the  said  C  Z)  heretofore,  to  wit,  in  Term,  in  the ^f'bS'bwfn 

year  of  the  reign  of  our  lord  the  now  king,  came  personally  *^-  ^-  ^?  ^^ 
into  the  court  of  our  said  lord  the  king,  before  the  king  him*  having  beeii 
self  here,  the  said  court  then  and  still  being  holden  at   Wv^t"  ^^^  "^     ^ 
nttTiaterj  in  the  county  of  Middlesex ^(i)  in  his  proper  person, 
and  then  and  there  became  pledge  and  bail  for  one  £  Fy  that 
if  it  should  happen  that  the  said  E  F  should  be  convicted  at 
the  suit  of  the  *said  ^  ^B  in  a  certain  plea  of  trespass  on  the         4&   yj^ 
case  upon  promises,  then  depending  in  the  said  court  by  and 
at  the  suit  of  the  said  A  B  against  the  said  E  Fy  then  the  said 
C  D  consented  and  agreed  that  all  such  damages,  costs  and 
charges  as  should  be  adjudged  unto  the  said  A  Bm  that  behalf, 
should  be  made  of  his  lands  and  chattels,  and  levied  to  the  use 
of  the  said  .^^  i?  if  it  should  happen  that  the  said  E  F  should 
not  pay  unto  the  said  A  B  those  damages,  costs  and  charges, 
or  render  his  body  on  that  occasion  to  the  prison  of  the  mar- 
shal of  tlie  marshalsea,  of  our  lord  the  king  before  the  king 
himself-i^il:)    As  by  the  record  of  the  said  recognisance,  sdll 
remaining  in  the  said  court  of  our  said  lord  the  king,  before 


(A)  Afl  to  this  form,  2  Salk.  564.  (t*)  The  reone  is  loeal,  and  mast  he 

2  Ld.  Raym.  965.    5  East,  461.    In  laid  in  the  county  in  which  the  record 

debt  on  a  rcoog^isance  of   hail,  it  is,  ante^  t.  vol.  I.  Index,  Venue.  Hob. 

should  be  stated  in  the  declaration,  at  196.    Tidd,  1035. 

irhoae  suit  the  defendant  hecaine  bail,  (i(?)  The  deseription  of  the  reec^- 

and  ibr  what  lUin,  &e.  1  Wils.  284.  nisance,  is  to  be  taken  from  the  entry 

Willes,  19.  iL  a.    Com.  Dig  Pleader,  of  the    recognisance    by    bill,  witiv 

S  W.  10.    see    the    precedents,    7  which  it  should  precisely  correspond* 

Wentw.  Index,  549.  See  Ti#ldN  Prac.  Forms  J<>* 


•. 
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On    recoeni-  the  ^ing  himself  here,  to  wit,  at  Weatndnaur  »foreaaid9  more. 

9ance9  of  bail  ^^^^^  appears,  and  althoup:h  the  swd  ^  ^  aaenvards,  that  is  t» 

say,  in,  Sec.  tliat  same  Michaelmas  Term,  in  the  47th  year 

^  a^resaid,  in  the  said  court  of  our  said  lord  the  king,  before 

the  king  himself  here,  to  wit,  at  Westminster  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  by  bill  without  the  writ  of  our 
said  lord  the  king,  and  by  the  consideration  and  judgment  of 
the  said  court,  recovered  in  the  said  plea  agcdnst  the  said  E  F, 
t— /.  for  his  damages  which  he  had  sustained,  as  well  on  the 
dccasion  of  not  performing  certain  promises  and  undertakings^ 
then  lately  made  by  the  said  E  F  to  the  said  A  5,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expend^ 
ed,  whereof  the  said  jE  i^  is  convicted,  as  by  the  record  and 
proceedings  thereof,  still  remaining  in  the  said  court  of  our  said. 

'■  lord  the  king,  before  the  king  himself  here,  to  wit,  at  Westtain" 

ster  aforesaid,  more  fully  appears.  Yet  the  said  E  F  hath  not 
paid  to  the  said  A  B  the  said  damages,  costs,  and  charges,  or 
any  part  thereof,  nor  rendered  his  body  on  that  occasion,  to 
the  prison  of  the  marshal  of  the  marshalsea  of  our  said  lord 
the  king,  before  the  king  himself,  according  to  the  form  and 

^  179  *effect  of  the'  said  recognisance,  and  as  well  the  said  recogni-. 
sance  as  the  said  judgment  still  remain  in  full  force  and  efiecti 
in  no  wise  satisfied,  vacated,  or  discharged.  And  the  said  ji 
B  hath  not  yet  obtained  any  execution  of  the  said  judgment, 
whereby  and  according  to  the  form  and  effect  of  the  said  re- 
cognisance, an  action  hath  accrued  to  the  said  A  B  io  demand 
and  have  of  and  from  the  said  C  jD,  the  said  sum  of — l.  in  form 
aforesaid  recovered  and  above  demanded.  Yet,  &c.  (Conclu- 
sion in  debt,  ut  ante^  144.) 

^Commencement  as  usual  in  debt^  ante^  141.]] 

2B.  On  a  re-       PoT  that  whereas  the  said  C  D  heretofore,  to  wit,  in  ■'■«'■ 
cognisance  of  ,  ^    i  .  «.         ,      ,    , 

bail  in  C.  B.  Term,  m  the  —  year  of  the  reign  of  our  lord  the  now  kingi 
Sie  SidLCO       came  personally  into  his  majesty's  court,  before  the  right  ho* 

{I)  ObscrTc  the  notes  to  tlie  last  Salk.  564.    S  Ld.  Raym.  966.  5  Eaa^ 

precedent.    If  taken  before  a  com-  4Q1,    See  the  entrieiia    Thompb  12$. 

■  missiouer  in  the  country^  or  by  a  judge  2  Rrowul.    1 76.     Brown.   Red.   fiOO^ 

^chambers.     Sec  Lutw.   1282.     2  ftlO.  and.7  WeDtir.  Index^  549. 


• 
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nourable  Sw  James  Afansfield^  knightiand  his  companionsi  then  On  recofni- 
hift  said  majesty's  justices  of  the  bench  here,  to  wii,  at  W>«^  ''^^  *"^ 
fidnstety  m  the  county  of  ASddlesex^  and  then  and  there  in  the 
said  court  here,  acknowledged(m)  himself  to  owe  to  the  said  wf 
S  the  said  sum  of  — ^.  above  demanded,  which  s^d  sum  of 
— ^.  the  said  C  D  for  himself  and  his  heirs,  did  consent  and 
grant  to  be  made  of  his  lands  and  chattels,  and  levied  to  the 
use  and  bdioof  of  the  said  j1  B  upon  this  condition,  that  if 
judgment  should  happen  in  the  said  court  here,  to  be  given 
for  the  said  A  B  against  one  £  ^  in  a  certain  plea  of  trespass  on 
the  case,  by  the  said  A  B  against  the  said  E  F'm\ht,  said  covrt 
brought,  then  that  the  said  C  D  should  satisfy  •all  such  damages,  *  1 80 
which  should  be  adjudged  to  the  said  A  B  against  the  said  E 
F  in  the  same  court  here,  in  the  plea  aforesaid,  or  should  ren- 
der his  body  on  that  occasion  to  the  prison  of  the  Fleet :  as  by 
the  record  of  the  said  recognisance  remaining  in  the  said  court 
here,  at  IVeatminster  aforesaid,  may  more  fully  appear.  And 
whereas  also  afterwards,  to  wit,  in  that  said  — —  term,  in  the 
■  year  of  the  reign  aforesaid,  judgment  was  given  in  the  said 
court,  before  the  said  Sir  Jamea  Mansfield^  knight,  and  his  com-^ 
panions,  then  his  said  majesty's  justices  of  the  bench  here,  to 
wit,  at  Weatminater  aforesaid,  for  the  said  A  B  against  the  said 
E  Fm  the  plea  aforesaid.  And  the  said  A  B  then  and  there, 
by  the  consideration  and  judgment  of  the  same  court,  recover- 
ed in  the  said  plea  against  the  said  E  /*,  — /.  which  in  and  by 
the  said  court,  were  adjudged  to  the  said  A  B  for  his  damages 
which  he  had  sustsdned,  as  well  by  the  reason  of  his  non-per- 
formance of  certain  promises  and  undertakings  before  then 
made  by  the  said  E  Fto  the  said  A  By  as  for  his  costs  and  char^ 
g^s  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  E  F  was  convicted,  as  by  the  record  and  proceedings  there- 
of, still  remaining  in  the  said  court  of  the  bench  here,  to  wit, 
at  Weatminater  aforesaid,  more  fully  appears.  And  the  said 
A  B\vk  &ct  sidth,  that  the  said  E  F  hath  not  yet  satisfied  the 


(«i)  This  it  to  be  taken  from  the  537.  at  to  the  form  of  which,  see  1  B« 
eatry  of  the  reeopiiaaDee  wfd&  vhieh  k  P.  530.  S  B.  k  P.  443.  3  B.  b  P. 
KahouldeorrespoaO.    9ee  Imp.  C.  P.    39.    Tidd'i  Prae.  227. 
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On  rfcopti'    Said  ^  B  the  damages  aforesaid^  by  the  said  ABA  recovereil 

fsnpea  mfbail.  ^^^^^  the^aid  J^  F  ii»  aforebaldi  or  axiy  pan  thereof  or  renr 

di^red  his  body  on  that  occasum  to  the  prison  of  the  Fleet'^  ac^ 

^  cording  to  the  form  and  effect  of  the  condition  of  the  said  recog-: 

nisance,  and  th^t  he  the  said  A  B  hath  not  yet  obtained  execu- 
tion of  the  said  judgment  against  the  said  E  F,  nor  any  execu* 
tlon  upon  the  said  recognisance.  And  the  said  ji  B  further 
saith)  that  th.e  said  judgment,  so  obtained  against  the  said  E  Fy 
still  remains  in  full  force,  strength  and  effect,  not  in  any  way 
reversed,  vacated,  paid  off  or  satisfied,  whereby  an  action  hath 
accrued  tP  the  said  A  B  to  demand  and  have  of  and  from  the 
Y  1.8 1  said  C  D  the  said  sum  of  — /.  in  form  aforesaid  ^Acknowledged 
and  above  demanded.  Y.et,  &c.  (ILJsual  conclusion  jn  debty  a^ 
QXtte^  144.) 

^.  DecJara-        Mddlesex^  (to  wit.)Co)     A  B  complains  of  C  D^  8cc.  [Com^ 

ti'.ri  oi  a  final  ^  ^  "^  »  L 

juLdtm*  nt  in     mcncement  in  JT.  B,  or  C.  P.  tia  usual  in  debty  antfy  141.  ««(/ 

or  excL^q  xrj  P^^^^^^  ^^  follotoa  ;]     For  jthat  whereas  the  said  A  B  hereto- 

in  iisi^umpbit  fgrcj  tp  ^vjt,  in  ■;  ■■  "  terro,(/^)  in  the         ■  year  of  the  reign  of 

our  lord  the  now  king)  in  the  court  pf  our  said  lord  the  king^  ber 

fore  the  king  himself,  the  said  court  then  and  still  being  holdeo- 

at  WeBtminatery  in  the  cottnty  of  Middlesex^  by  bill  without'the.. 

"«Vrit  of  our  said  lord  the  king,  {or  if  in  C  P.  aay^  '*  before  the 

Rt.  Hon,  Sir  James  Mansfield^  knt,  and  his  comfianionsy  then 

and  still  being  his  majesty's  justices  of  the  bench  hercy  to  vn$^ 

'  at  Westminster^  in  the  county  qf  Middlesex^*  or  if  in  the  ex-^ 

chequer  sayy  "  in  the  court  of  our  said  lord  the  king-^  before  the 

barotis  qf  his  exchequer^  at  Ijf^estminstery  in  the  county  of  JMid^ 

^     dlesexy*)  by  the  consideration  and  judgment  of  the  said  court, 


(n)  Debt  lies  in  Uie  superior  courts  ml,  see  Gilb.   Debt,  412.  &c.  Coin^ 

pn  a  judgment  obtained  in  the  infe-  Di».  Pleader,  2    \V.  12.    1    Saund 

rior  courts, and  vice7visa, Gilb.  Debt,  92.  n.  2.  .'529.  n.  I,  2,  3.  AiUe,  vol.  1. 

a02,  393.    The  courts,  however,  di#-  Index,  tit.  Debt, 

courage  actions  of  debt  on  judgment,  («)  The  venue  is  local,  Gilb.  Debt, 

id.  ibid.  an<l  by  43  Geo.  III.  c.  46.  s.  413.    JjUe,  voL  1.  Index,  Venue. 

4.  the  plaintiff  in  such  uction  is  not  (p)  Ti»e  term  an<)|>artJes  must  be 

entiUed  U)  costs,  unless  the  co»|rt  yrill  shewn.  Com.  Dig.  Plead«iv  «  W.  I?. 

make  an  order  for  that  purpose.   Er-  As  to  pletdSng  a  judgment  in  an  ia- 

ror  in  the  judgment  js  no  ground  of  ferior  ooui-t,  id.  iUd.    1  Saond.  92.  t^. 

pbjection  in  an  action  upon  it,  2  Lev.  2.    AtUe,  roi  1.  fndcx,  Declaratioir 
Ifil.    As  to  the  dee1w3|tioQ  iQg«ii^- 
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ticovcrcd  against  the  suid  C  /),t  the  sura  of  — /.  aboVe  d^  dn  Jud^ 
manded,  which  in  and  by  the  said  court  were  their  and  there  '^'**** 
adjudged  to  the  ssdd  ^  ^  for  his  damages,  which  he  had  sua>- 
tained  as  well  by  reason  of  th€  n6n-performance  by  the  said 
€  D  ci  certain  promises  and  undertakings,  then'  lately  madfc 
by  the  said  C  D  to  the  said  ^  B,  as  for  his  costs  and 
charges,  by  him  about  his  *suit  in  that  behalf  expended,  iv^here- 
of  the  said  C  D  was  convicted,  as  by  the  record  and  proceed-  « 
xngs  thereof,  remaining  in  the  said  court  of  our  said  lord  the 
kmg,  before  the  king  himself,  (^or  if  in  C.  P.  say^  «  of  the 
bench  aforesaidy  at  Westminster  aforesaid,** '  or  if  iri  the  ex* 
theqriery  say^  **  of  our  said  lord  the  kin^,  before  the  barons  qf 
his  exchequer,  at  fVesftminster  aforescddy^)  more  fufliy  appears^' 
which  said  judgment  still  remains  in  full  force  and  efrect,(7) 
hot  reversed,  satisfied,  or  otherwise  vacated.  Arid  the  sai^^ 
A  B  hath  not  obtained  any  execution  or  satisfaction  of  or  upon" 
the  said  judgment  so  recovered  as  aforesaid,'  whereby  ah  ac- 
tion hath  a<;crued  to  the  sud  A  B  xo  demand  and  have  of  artd 
from  the  said  C  Z>,  the  said  sum  of  — L  above  demanded ; 
yet,  fee.  [Conclusion  as  ante,  144.  and  insert  damages  sufficient 
i&  cover  interest^  tJ*c.'] 

l^As  in  the  last  pretedenr.  as  far  as  the  obelisk,  and  then  firoceed  The  liVc  ohV 
tu  follows ;]  As  well  a  certain  debt  of  — I,  as  also  — L  which  "JJ^'i^"^*"* 
ki  and  by  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  (or  if  in  C.  /*,  "  which  in  and  by  the  said  court  of 
bitt  said  lord  tkC  king,  qf  the  bench,**)  were  then  and  there  ad- 
judged to  the  said  A  B  for  his  damages,  which  he  had  sustain- 
ed, as  well  by  reason  of  the  detention  of  the   said  debt  as  for 
bis  costs  and  charges,  by  him  about  his  suit  in  that  behalf  ex-    ' 
pended,  whereof  the  said  C  D,  was  convicted,  as  by  the  re- 
.  tovd,  &c.     \As  in  the  last  precedent  to  the  endJ] 

iSameas  the  firecedent^  ante,  181.  to  the  obelisk^  then  firoceed  ^  j,icigihair' 
as  follows  jT  "  The  sum  of  — /,  above  demanded,  which  in  and  ^'>»* ,  ^^  ^«"' 
hy  the  said  court,  of  oiir  said  lord  the  king,  before   the  king  verdict 
himself,  were  adjudged  to  the  said  A  B,  and  with  his  assent 


■      ifc 


«• 


(9)  Aft  to  thif  anegation,  Com.  IKg.    1  SaiWi4.  330.  a.  i* 
fleader^  ^  W.  12.  it  ii  not  uugnuy^ 
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182  ^  DECLARATIONS  IN  DEBT. 

On  judg'  for  his  costs  and  charges,  by  him  laid  out  and  expended,  in 
,ment8.  ^^^  about  his  defence  of  a  certain  action  of  trespass  on  the 

^   183        case  on  promises,  {or  as  the  action  */«,)  then  lately  prosecuted  in 

the  said  court  by  the  said  C  D  against  the  said  Ji  B^  M^hereof 

tlie  said  C  D  was  convicted,  as  by  the  record,  See.     [Same  a% 

the  /ire  cedent  J  antCy  182.  to  the  end."] 

The  like  on       [For  the  descrifition  of  a  judgment  of  nonpros  — —  for  not 

dther  jii(k-  .     •         .      •  .  r 

«ieiit9.  entering  the  issue         ,  or  as  in  case  of  a  nonsuit  ,  or  on 

a  nonsuit,  see  Tidd*s  Formsy  2  e^t.  331/0  333.] 


VI.  ON   STATUTES. 

[Commencement  in  debt  as  uaual^  antCf  141.] 

By  party  por  that  Avhereas  the  said  C  D  before  and  at  the  time  of  the 

28.  Landlonl  S^^^^S  ^^  ^^^  notice,  and  making  the  demand  A  hereinalter 
ag&iDst  te-     mentioned,  and  from  thence  until  and  upon  the  — —  day^of 

D«nt,  on  8tut.  "^  ' 

4  Geo.  n.  c.  ,  A,  Z>.  [the  day  when  the  tenancy  determinedyl  held  aod  en- 

doable  vabte  joyed  a  certain  messuage  and  lands,  and  premises,  with  the  ap* 

for  uot  quit-  purtcnances,  situate,  &c.  as  tenant  thereof  to  the  said^f  ^,  that 
tiog   m  par-  .'^  '  '  '        . 

suance  of  the  is  to  say,  as  tenant  thereof  from  year  to  year,  for  so  long  time 
^^a)  "^  '  as  they  the  said  ji  B  and  C  D  should  respectively  please,  the 
reversion  of  the  said  premises,  with  the  appurtenances,  during 
all  that  time  belonging  to  the  said  A  By  to  wit,  at,  Sec.  aforesaid  ; 
and  thereupon  whilst  the  ssdd  C  D  so  held  an^  enjoyed  the  te* 
nements,  with  the  appurtenances,  as  tenant  thereof  to  the  said 
A  B  9B  aforesaid,  and  whilst  the  said  reversion  so  belonged  to 
the  said  A  B9&  aforesaid,  to  wit,  on,  &c.  [the  date  of  the  noUecj] 


(s)  When  the  tenant  gives  the  no-  notice  ;  and  a  disti'css  cannot  be  sup- 

tice  toqnit>  he  forfeits  double  rent^  ported,  see  4  But.  1608.    Yin.  Abr. 

under  the  U  Geo.  II.  c.  19.rccoverable  Distress,  E.    See  the  decisions  and 

either  in  assumpsit  or  debt    But  the  various  precedents  on  tlus  statute,  5 

4  Geo.  11.  c.  23.  directs  the  action  to  Burr.  2694.    1  Ne^   Rep.  174.  and  7 

be  debt  when  the  tenant  neglects  to  Wentw.  Index,  564^  565. 
quit  in  pursuance  of  the  landlord's 


«  « 
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at,  &c.  he  the  said  ^  B  gave  a  notice  in  wriung(0  to  the  said  P.vftarti/ 
C  D,  and  then  and  there  deraanded(w)  'and  required  him  the         *•    IRii 
said  C  D  io  deliver  up  the  possession  of  the  sa.id  tenements, 
with  the  appurtenances,  to  the  said  J  By  on  the   said,   Sec.  on  '     . 

which  day  the  term,  estate  and  interest*  of  the  said  C  D  m  the 
said  tenements,  with  the  appurtenances,  determined,  to  wit,  at, 
&c.  Nevertheless  the  said  C  Z>,  not  regarding;  the  statute  in 
such  case  made  and  provided,  (!id  not,  nor  would,  on  the  deter- 
mination of  the  said  term  as  aforesaid,  deliver  the  possession  of 
the  said  tenements,  with  the  appurtenances,  to  the  said  J  B  ac- 
cording to  the  said  notice  so  given,  and  the  said  demand  so 
made  as  aforesaid,  but  wholly  neglected  and  refused  so  to  do, 
and  on  the  contrary  tliereof,  he  the  said  C  D  wilfully  held  over 
the  said  tenements,  with  the  appurtenances,  after  the  determi- 
nation of  the  said  term,  and  after  the  said  notice  so  given,  and 
the  said  demand  so  made  as  aforesaid,  for  a  long  space  of  time,  ^ 

to  wit,  for  the  space  of ,  then  next  following,  during  all 

which  time  the  said  C  D  did  keep  the  said  A  B  out  of  the 
possession  of  the  said  tenements,  with  the  appurtenances, 
(he  the  said  A  B  being,  during  all  that  time,  entitled  to  the 
jMDSsession  thereof,)  to  wit,  at,  &c.  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.(jr) — 
And  the  said  A  B  avers,  that  the  said  tenements  with  the 
appurtenances,  during  the  said  time  of  holding  over  the  same, 


(/)  A  notice  in  writing  is  necessary,  C  D  as  aforesaid,  and  wliilst  the  saicf 

by  the  express  words  of  the  slat  ite,  C  D  continued  in  the  possession  of 

1  New  Ilep.  180.  n.  a.     Burr.  603.  the  said  tenements,  with  tlie  iippiu* 

(m)  The  precedents  sometimes  run,  tenanccs  as  aforesaid,  and  he  t}ie  said 

•*  and  tliereby    tlien    and  there  dc-  A  B  was    entitled  to  the  possession 

manded,"  kc.  founded  on  the  decision  thereof,  to  wit,  on,  kc.  ho  the  said 

in  5  liurr.  2G94.  and  I  New  Ilep.  174.  ^  K  demanded  and  refiuirc'd  the    said 

1/9.  that  tlie  notice  itself  is  a  sufficient  C  2)  to  deliver  the  possession  of  the 

demand,  and,  therefore,  that  no  fresh  said  tenement^  with  the  appurtenan- 

demand  after  the  expiration  of  the  ces,  to  him  the  said  A  Ji,  to  wit,  at, 

tenancy  needs  be  averred  or  proved,  ice.  aforesaid.     Nevertheless,  &c. 

It  may,  however,  be  advisable  wlien,  (.r)   The   precedents   in   5    Burr, 

in  fact,  a  demand  of  possession  has  2C04.      1  New  Rep.  174.  and  some  of 

been  made  after  the  expiration  of  the  those  r€fcn*e<]  to  in  7  Wenlw.  Index, 

notice  to  quit,  at  least  in  one  count,  be-  4C4,  4C5.  do  not  conclude  contra  foV' 

fore  the  statement  of  the  holding  over  mam,  &o.  but  other  precedents  do  so 

to  aver  as  follows  :  **  And  the  said  A  conclude.  Com.  Dig.  Action  upon  Sta- 

B  in  fact  saith,  that  after  the  deter-  tute,  G.    Reg:.  Brev.  73.  J-utw.  154$. 

quination  of  the  said  term  of  the  said  Dyer,  85.  a. 
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Sy  party  ■        *ail(I  keeping  the  said  M  B  out  of  the  pos^ssion   iheredf,  89 

gi^ieva  .  aforesaid,   were  of  gi'eat  yearly  value,  to  wit,  of  the  yearly  va- 

lue of  — ^.  of  lawful,  &c.  and  by  reason  of  the  premises,  and 
by  force  of  the  statute  in  such  ca^e  made  and  provided,  the 
said  C  D  became  liable  to  pay  to  the  said  ^  B  Si  large  sum  of 
money,  to  wit,  the  sum  of  — ^.  of  like  lawful  money,  being  at 
the  rate  of  double  the  yearly  value  of  the  said  tenements,  with 
the  appuitenances,  for  so  long  tim«  as  the  same  were  so 
detained  as  aforesaid,  to  wit,  at,  he,  aforesaid,  and  thereby,  «nd 
by  force  of  the  said  statute,  an  action  hath  accrued  to  the  said 
Ji  B\o  demand  and  have  of  and  from  the  said  C  D,  the  said 
sum  of  -W.  parcel  of  the  said  sum  above  demanded,  [^jidd 
two  counts  in  debty  for  use  andticcupation^^the  account  stated"^^ 
and  common  conclwdonJ^ 

^Commencement  in  debt,  as  aritey  141.]] 

59.  On  2  and       For  that  whereas  the  said  ji  B  before,  and  at  the  severat 

3  Eilw.  VI.  c.     ,  .      .  w_ 

13.  8.   1.  ifop  times  hereinafter  mentioned,  was  and  still  is  farmer,  {or  «♦  ree^ 
Jlof^s  norsn  '^^'"  °^    *'  vicary")   and  proprietor(z)  of  the  tithes  of  com, 
OUI.Q/)  grain  and  hay,  yearly  arising,  growing,  renewing  and  happen-' 

ing  in,  upon,  and  from  divers,  to  wit,  (c)  acres  of  land, 

situate,  lying  and  being  in  the  parish  of  — ,  in  the  county  of 
■  ■  ,  and  within  the  bounds,  limits  and  tithable  places  of  the 
same  parish,  and  the  said  C  D,  during  all  the  time  aforesaid^ 
was  the  occupier  of  the  said  land,  to  wit,  at  the  parish,  &c, 
aforesaid.  And  whereas  all  and  singular  the  tithes  of  com, 
grain  and  hay,  yearly  arising,  grooving,  renewing  and  happen-  . 
ing  in,  upon,  and  from  the  said  land,  now  of  the  said  C  D^ 
within  forty  years  next  before,  and  on  the  fouith  day  of  Ab- 
ifemdevy  in  the  second  year(A)  of  the  reign  of  Editard  VI,  late 


1 1 

r 
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{ji)  See  precedents,  5  T.  R.  S60.  (6)  See  t   Saund.  139.    It  is   im-. 

7  Weiitw.  Index,  558,  559.  proper   to  state  that  the  statatc  va» 

(z)  As  to  this  allegation  and  the  pai^sed  on  the  4Ui  pf  JSTovemheTj  in 

erideuce,  4  Mod.  422.    3  T.  K.  635.  the  2d  and  3d,  kc.      Sec   Com.  Dig. 

n.  a.    4  T.  R.  367.  Action  on    Statute,  I.     Mobrej^  30^. 

(o)  Any  quantity   sufiicient  to  co-  Cow'p,  474. 
^  that  occnpied  by  the  defendant. 
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UjQg  of  ^Englandy  8cc.  of  right,  ought{c)  to  have  been  set  out  Sp  party 
aad  paid  m  kind  to  the  Cirmer  op  proprietor  of  those  tithes^  ^'^*^^  ^''* 
£>r  the  time  being,  to  wit^  at  the  parish,  Sec.  aforesaid.  Aad 
Xhe  said  ^B  so  being  farmer  and  proprietor  of  the  said  tithes^ 
and  the  said  C  i>  so  being  tlie  occupier  of  the  said  land  as 
aforesaid,  he  the  said  C  D  heretofoic,  to  wit^*  on,  4tc.  and  <m 
divers  other  days  and  times,  between  that  day  and  the  «■'■■ 
day  of  "' ',  in  the  same  year  did  reap,  mow  and  cut  downy 
certain  com  and  grain,  to  wit^  — • —  acres  of  wheat,  &c.  then 
growing  upon  the  said  land,  the  tithe  whereo£  belonged  to  the 
said  ^  Bj  and  of  right  ought  to  have  been  set  out  and  paid  to 
him  as  such  farmer  and  proprietor  as  aforesaid,  to  wit,  at  the 
parish,  &c.  aforesaid.  Yet  the  said  C  Dj  being  a  subject  of 
this  realm,  and  well  knowing  the  premises,  but  not  regarding 
the  statute  in  such  esse  made  and  provided,  nor  fearing  the  pe- 
nalties therein  qpntuijied,  after  the  said  reaping,  mowing  and 
cutting  down,  of  the  said  com  and  grain,  and  J)efore  Uie  ex- 
hibiting of  the  bill  of  the  said  ji  By  against  the  said  C  D  in 
this  behalf,  to  wit,  on,  &c.  aforesaid^  and  on  the  said  several 
other  days  and  times  aforesaid,  at  the  parish,  &c.  aforesaid^  did 
take  and  carry  the  said  com  and  grain  from  the  said  land,  where 
the  same  had  so  grown,  and  been  so  reaped  and  cut  down, 
and  where  the  same  ought  to  have  been  tithed,  (the  tenth  part 
thereof,  or  any  p^t  thereof  not  having  been  separated,  divided, 
or  set  out  from  the  nine  parts  thereof,  nor  any  composition  or 
agreement  made  for  the  tithe  thereof,  or  of  any  part  thereof,  ^ith 
the  said  ^  B,)  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.(^)  And  the  said  jf  B  in  fact  saith,  tliat  the 
tenth  pait  of  the  said  corn  and  grain  so  as  aforesaid  taken  and 
carried  away,  at  the  time  of  taking  and  carrying  away  the 
same,  was  reaaot^ably  worth  a  large  sum  of  money,  to  wit,  thp 
sum  of  —/.of  lawful,  &c.  whereby  and  by  force  of  the  statute- 
in  stich  case  made  and  provided,  *an  action  hath  accrued  to  tiie  ^  |07 
paid  J  Bj  to  demand  and  have  of  aad  from  the  said  C  Dy  the 
said  sum  of  — /.  parcel  of  the  said  sum  above  demanded,  be- 
ing treble  the  value  of  the  said  tenth  part  of  the  said  com 


'/ 


(<:)    As  to  this   allegation,  see  5        (<Q  As  to  Uiis  ailegation,  see  ante^ 
.T.B-860.  IW.  n.  (jc). 
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187     ^  DECLARATIONS  IN  DEBT. 

jiy  party        and   grain,  so  taken  and  carried  awa/  as  aforesaid.     ^Jdcl  a 
£rtieved.  count  in  debt  Jfjr  tuhca^    as  antc^  18.  and  conclude  in  deht^  as 


JL  My  com-'       JThf  commencement  r.s  as  antc^  \^\.  the  fienalty  being  given 

man     inform' 

ers.  entirely  to  the  plaintiffs    2  Geo,  III.  c.    19.    «.    5.       Ivhen  the 

SO.  On  5  Ann.  fiiaintiff  sues  qui  tarn,  the  commencement  is  different  :  see  The 

«.   14.   against   '  *^  ^  .  «    ^  .      .       , 

an  f.nqu;Jificd  Forms  of  Court.'}    For  that  he  the  said  C  £>,  within  the  apace 

uvhgagnnto  o^  six(/)  months  next  before  the  commencement  of  this  suit, 

kiii  giirae.(^)    ^^  ^.j^^  q„^  8cc.(5^)  at  the  parish  of,(/0  &c.  in  the  county  of,  &c. 

did  usc(i)  a  certain  gun,  (or  "  greyhound,")(A-)  to  kill  and  dc- 

stroy(/)  the  giime  of  that  part  of  the  united  kingdom  of  Great 

Britain  and  Ireland^  called  England,  the  said  gun  then  and  there 

being  an  engine{m)for  kiiling  and  destroying  q/*  such  game  ;(n) 

*   188         and  he  the  "said  C  Z>  not  then  being  a  person  qualified(o)  by 

the  laws  and  statutes  of  this  realm,  or  any  of  them  so  to  do, 


(e)  Tliis  statme  was  made  pcrpelnal  {h)  As  the  statute  only  specifies 
by  9  A  an.  c.  25.  The  8  Geo.  I.  o.  19.  pai'ticular  dogs,  via.  greyhounds,  set- 
gives  double  costs ;  the  2  Geo.  III.  c.  ting-dogs  and  lurcliers,  it  is  necessa- 
19.  gives  the  whole  penalty  to  the  in-  ry  so  to  desciibe  the  dog.  A  con- 
former  when  he  proceeds  by  action,  viction  for  using  a  howid  was  qiiasli- 
See  the  precedents  for  different  of-  ed,  Hums'  Justice,  tit.  Game,  III.  9 
fences,  7  Went.  Index,  561,  502.  Stra.  112C.    Com.  Rep.  576. 

(/)  This  allegation   seems  unne-  (/)  This  is  the  language    of  the  5 

cessary,  thou'^  the  action  must  be  Ann.  c.  14.  s.  4.     Pleader's  Assistant, 

brought  within  8i.\  lunar  months,  2  2y6. 

Kast,  3:y3.  S6'2.  (m)  As  to  thb  allegation,  see  Com. 

(^j?)  The    precise  day  is   not  ma-  Rep.  524.  576,  577.    Cowp.  825, 

i<iviid.  (71)  Id.  ibid.    Com.  Hep.  577. 

(A)  The  name  of  tlie  parish  is  not  (o)  It  is  not  necessary  in  a  deefai* 

raateriul  in  a  ]>enal  action,  unless  a  ration  to    negative    particulariy  the 

part  of  the   pen.nlty  be  given  to  the  qualifications  mentioned  in  22  and  23 

poor  thereof,  3  Esp.  Rep.  218.  Car.  II.  c.  25.  and  the  general  aver- 

(i)  As    the    keeping  of  a  gun   is  ment  of  the  defendant's    not  being 

piifiia  facie  lawful,  it  seems  unneees-  qualified  is  sufiicient,  2  Cora.  Hep.  524. 

sary  to  insert    a  count  for  A-ee/»m^  a  576.     1  East,  649.    Nor  is  it  necessa* 

gun  for  the  destruction  of  game,  1  ry  for  the  plaintiff  to  negative  the 

Wils.  315.    2  T.  R.  18.    but  in  case  qualifications  in  evidence,  1  B.  6i  P. 

of  dogs  and  snares,  &c.  it  is  usual  to  468,  469.  but  this  is  otherwise  hi  tho 

inseiL  two  counts,  one  for  heepuig,  case  of  a  conviction,  1  EMt,  639.    3 

and  the  other  for  tcaing  the  Sftme  for  East,  192.  197,  198.  200.    3  B  k  I^. 

the  destruction  of  game.  907.    1  T.  R.  648. 
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jMitrafy  40  tlie  ftrai  of  the  statttte(/r)  in  bqcH  cas^  made  and  Bf  cmmmi 
provided,  whereby  and  bjr  force  of  the  statute  ia  such  case  '"•'^'*"*^' 
made  and  providedt  the  said  C  D  forfeited  ibr  his  laid  offence 
the  mimof  UJ^q)  and  thereby  and  bf  force  of  the  •tatute8(r)  m 
such  case  made  and  pronded,  an  action  hath  accrued  to  the 
said  A  B  lo  demand  and  have  of  and  from  thtf  said  C  D^  the 
ssdd  sum  of  — /.  so  forfeited  as  aforesaid,  parcel  of  the  said 
sum  above  demanded. 

And  the  said  ^  ^  in  fact  further  saith,  that  the  said  C  Dy  Seeond  count 
within  the  space  of  six  months  next  before  the  commence-  25.  for  ex^b- 
ment  of  this  suit,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  did  "^^^  ^ 
expose  to  sale(/)  a  certain  partridge,  the  game  of  England 
aforesaid,  he  the  said  C  D  not  then  being  a  person  qualified  in 
his  ovm  right  to  kill  game,  or  being  entitled  thereto  under  any 
person  so  qualified,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  ;  whereby  and  by  force  of  the  statutes  in 
such  casQ  made  and  provided,  the  said  C  D  forfeited  for  his  said 
last-mentioned  offence  the  further  sum  of  5/.  and  thereby  and  by 
force  of  the  statutes  in  that  case  made  and  provided,  *an  action        ^189 
hath  accrued  to  the  said  AB  to  demand  and  have  of  and  from  the 
said  C  D,  the  said  sum  of  $L  so  forfeited  as  last  aforesaid,  re- 
sidue of  the  said  sum  above  demanded.      Yet  the  said  C  Df 
8cc.  [^Common  conclu9ion^ante^  144.  omitting  the  words  ^'  to  th^ 
4amagCy*^  ts^c,  aeeante^  2.  n.  (/).] 

And  whereas  also,  the  said   C  />,  after  the  first  day  of  July^  Count  on  9$ 
in  the  year  of  our  Lord,  1791,(jr)  and  before  the  commence-*  sa    and   si 

■       ■  ■  ■  Geo.    III.    c. 

(/)  5  Ann.  c.  14.  Com.  Rep.  578.  entitled  thereto    under  some  quali-  mine  withoiu 

(q)  5  Ann.  o.  14.    As  to  what  pe-  fied  person,  is  subject  to  thb  penal.  Gert£o«te.(«) 

nidt3r  is   reoorerable  against  seTernl  ty,  thougli  in  fact  he  never  offered 

persons,    or  for  several  acts  on  the  game  to  sate,  9  Ann.  c.  25.  s.  S. 
same  day,  4  T.  R.  809.    Covp.  646.        (u)  See  the  notes  to  the  precedent, 

10  Mod.  !26.    5  T.  R.  510.  ante,    187.      This    action    must  be 

(r)  As  one  statute  makes  the  of-  brought  in  the  name  of  the  attorney-- 

fenee»  and  another  statute,  S  Geo.  general,    or  the  solicitor,   or  some 

01.  e.  19.  gives  the  whole  penalty  to  other  officer  of  the    stamp  duties  ; 

the   ptidntUf,  thu  allegation,  in  the  see  M  Geo.    m.   c.   98.  9.   10.  and 

plural    number,  is  correct,  2  East,  therefore   when  the  action  for  using 

335.  dogs,  hic.  is  brought  in  the  name  of  ^ 

(«)   See  the   notes  to  the    prior  a  common  informer,  this  count  ean- 

coutit  not  be  joined.  ». 

(r)  Any  uiMpiaHiied  person  having        (r)  See  31  Geo.  III.  0.  91.  s.  I 
game  in  his  possession,  and  not  being 

Vol.  II.  C  22  ] 
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ment  cf  this  siqjlU  tamty  on»&c.  at^  Sec.  did  use  a,  Cferfptb  gp» 
(or  ^  dog"Xy^  ^o  kill  and  destroy  *the  ^une  of  England  afore^ 
8aid|  without  havioi^  obtained  the  certificate  in  tliat  behalf  di- 
rected and  required  by  the  statutes(2:)  in  such  case  made  and 
provided)  in  such  manner  as  therein  is  directed,  contrary  te 
the  form  of  thAame  statutes^  whereby  and  by  force  of  the  same 
statutes,  the  said  C  D  forfeited  for  his  said  last-mentioned  of- 
fencei  the  sum  of  20/.  and  thereby  and  by  force  of  the  same 
statutes,  an  action  hatli  accrued  to  the  said  A  B  to  demand  and 
have  of  and  from  the  said  C  D^  the  same  sum  of  20/.  so  for- 
feited as  aibressddj  other  parcel  of  the  .said  sum  above  de- 
manded. 


(y)  As  the  25  Geo.  111.  o.  50.  8.  8.        (z)  25  Geo.  III.  c.  50.    31  Geo.  III. 
Extends  to  all  descripdona  of  dogs    c.  21. 
and  engines,  the  observations,  ontef 
187.  a.  Qc)^  do  not  here  apply. 


T    ' 
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* 


I    OJ^  LEASES, 

Alarkham  and  Le  Blanc ^ 

Thursday  next  after  fifteen  day%  qf  Sf. 
HUaryy  in  Hilary  Temtj  47'Gfo.III.(a} 

Middlesex^  (to  wit.)(^)    ^  B  complains  of  C  Dy  being  in  the  l.  Bj  lesaot 
Qistody  of  the  marshal  of  the  marshalsea  of  our  lord  the  now  ^^Stf**"^ 
king,  before   the  king  himself,  of  a  plea  of  breach  of  cove- 
nant.(c)    For  that  whereas,  heretofore,  to  wit,  on  the  ■         The    iwlent' 
day  of     ■   ',  ^.  DXd)  at,  &c.(e)  by  a  certain  indenture  then  and  ^^^' 
there  made  between  the  said  A  B  oi  the  one  parti  and  the  said  Pnferf .. 


\ 


(a)  As  to  the  title  of  the  declara-  the  reveniooy   <*  made  hj  the  vSA 

tioD,  lee  onre,  1.  n.  (a).  CZ>  with  EFund  his  assigns;"  or 

(fi)  As  to  the  Tenoe  in  corenant  on  if  by  an  heir,  "  with  E  F  and  his 

leases  in  general,  see  vol.  1.  Index,  heir  /'  or  if  gainst  the  assignee  of 

Declaration,  Venae.    In  covenant  by  tlie  reversion,  '<  made  by   6  17  for 

lessor  against  lessee  the  venue  is  al-  himself  and  his  assigns,  with  the  said 

ways  transitory,  but  it  is  loca)  against  A  B^*)   *'  and  thereupon  the    said 

the  assignee  of  the  lessee.  A  B,   by          »  bis  attorney,  com- 

(c)  In  the  common  phot  the  com-  plains.    For  that  whereas,*'  &ec. 

mencement  runs  as  follows  :  '<  — — >  {d)    A   deed    may  be   stated  in 

(to  wit)    C  J)  was  summoned  to  an-  pleading  to  have  been  made  on  a  day 

awer  ^  ^  of  a  plea,  that  he  keep  different  from  its  date,  omitting  the 

with  him  the  covenant  made  by  the  words,  "  bearing  date,'*  &c.  4  East, 

said  C  D  with  the  said  A  B,  accord-  477.  but  it  is  most  usual  to  insert  tht 

inf  to  the  force,  form  and  effect,  of  date. 

a  tertain  indenture,  made  between  (e)  Aa  to  the  venue,  siiprOy  note 

tlurm,"  httk  (or  if  by  the  assigaee  of  b. 


**. 


» 
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Zehar        C  D  of  tlie  otb^f  '*part,(/0  (the  counterpart(^)  of  vhich-  ^k^f* 
'  JLemCf  6fc.   indttUire  sealed  with  the  seal  o£  the  said  C  i7,  the  said  A  B 
BOW  brings  here  inMr  courts  the  date  whereof  is  the  day  and 
The  demise,     year  aforesaidy)  -the  said  A  B  did  defniae)(A)  lease,  set  and  to 
&rm  l0t  unto  the  said  C  D^  his  executors,  administrators  and 
Tbepromiies.  asaigBfly  a  certain  messuage  or  .dwelling4iou8e9  &C  situate» 
The    hAm-  &c*(f).  (except  as  in  the  said  indenture  is  excepted)  to  have  and 
ti^lKddliie  said  messuage  or  dwelling-house^  8cc.  with  the  ap- 
purtenances, (except  as  aforesaid,)  unto  the  said  C  Dj  his  exe** 
cutoi*S)  administrators,  aad  assigns,  fixim  the  ■        day  of         , 
then  last  pastf  to  the  full  end  and  term  of  ■         years  thence 
The  redden-  next  ensuing,  and  fully  to  be  complete  and  ended.     Yielding 
^**'  and  paying  therefore  yearly  and  every  year,  to  the  said  A  B^ 


ifi  pay  LYut. 


bis  heirs  or  assigns,  the  clear  yearly  rent  or  sum  of «— /.  paya- 
ble quarterly,  at  the  four  most  usual  feasts  or  days  of  payment 

^193  of  rSAt  in  the  year,  (*tl»t  is  to  say,)  on  tlie  25th  day  of  Mareh^ 
the  a4Ui  day  of  June^  the  29tli  day  of  Sefitember^  and  the  35th 
day  of  December^  in  each  and  every  year,  by  even  and  equd 

Jbe  eoTeiiant  portions.  Aod  the  Said  C  jD  did  thereby  for  himself  his  exe- 
cutors, administrators  and   assigns,  covenant,    pvomise  and 


(.O  ^^  **  "^*  necessary  noi*  advisa-  "  the  testatum  exktit"    or,  •*  it  it 

Me  to  state  the   additioii  of  the  par-  vftnessed,  he.  that  A  B  dctaiMtd," 

ties.  b  Buificiently  certaii^  tboogli  qaI  >u 

{^}  If  both  ^rts  of  the  deed  be  a  plea ;  see  vol.  1/  Index,  tk.   7V«#a- 

origioalSy  that  is,  signed  by  all  the  turn  Exiatit,  1  Saond.  274.  o.  1.  Ld. 

rMT)1h*act!ng  parties,  say,  "  one  part  Raym.  1539. 

oC  vhieh  sidd  indentare,'*  &o.     A  (i)  If  the  description  of  the  pre- 

profert,  or  an  exeiise  for  the  want  of  raises  be  very  long,  say,  '*  certain 

it,  must  in  general  be  stated,  or  the  tenements,  with  the  appurteqaDces 

declaration  will  be  bad  on  speeial  de-  paiticularly  mentioned  .and  described 

murrer,  4  Ann.  e.  16.    If  a  profcrt  in  the  said  indenture,  situate,"  &c. 

be  stated  and  the    deed  cannot  bs  and  in  order  to  avoid  variance,  it  it 

produced,  the  phuntifF  will  be  non-  advisable  not  to  state  the  abntftds,  or 

smited,  on  the  plea  of  non  estfactutn^  any  oUier  very  particular  desoriptioiiy 

4  East,  585.    As  to  pix>ferts  in  ^>nu-  1  baund.  23S.  n.  2.    2  Saund.  366.  n. 

'i-al,  see  Index,  vol.  1.  tit.  Pi'ofert    I  I.    The  court  will  censure  the  state- 

Saund.  9.  n.  1.    Ante,  153.  ment   of    any    supet^uous    matter, 

(h)    The    lease    generally    runs.  Coup.  CG5. 7'27.  Doug.  667.    }£,  how- 

*•  h.ath  demised,*' &c.  and  "doth  de-  ever,    personal  property   have  been 

mise,"  &c.  the  last  woivlsonly  are  to  (Iemi5c<l,  together  with  land,  kc.  the 

be  stated  lo  the  past  tense,  and  every  above  concise  statement  will  not  snf- 

othcr  part  of  the  Icnse  nccessarj'  to  fice  ;  and  when  ihc  action  is  for  no^ 

be  stated,  is  to  be  set  forth  in  gene-  repairing  buildings,  ditches,  &co.  it  is 

til  In  the  past  tense,  and  according  most  osual  to  state  all  sucli  premist^i. 
to  the  1^1  effeet ;  m  a  deelaratioo. 


■* 
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agree^  to^  and  v/i&t  the  said  ji  B^  his  hein(il:)  aad  UssignS)       liaor 
Uiat  he  the  said  C  />»)us  eKecutors^  administrators  or  assigns,    LsiaBe^l^a 
ahookl  and   would  well  and  truly  pay,  ar  cause  to  be  paid,  to 
^e  said  A  B^  his  heirs  or  assies,  the  said  yearly  rent  or  sum 
of  -W.  al  the  several  days  and  times  aferesatd.(/)     As  by  the  RefcTcnoc  to 
said  ludentare  reference  being  thereunto  had  wiH  (amxmgst  ^^^^' 
other  thmgs)  more  fully  and  at  large  appear.(m)     By  virtue  of  Lensee's   c^ 
which  said  demise,  the  said  C  D  afterwards,  to  wit,  on,  £cc.  en*  ^^' 
tered  into  and  upon  all  and  singular  the  said  demised  premisesy 
with  tlie  appurtenances,  and  became  and  was  possessed  thereof, 
§or  the  said  term  so  to  him  thereof  g^nted  as  afi>resaid.(n) 
And  sdtfaough  the  said  A  B  hath  always,  from  the  time  of  ma«  naintiff^  ge- 
kingthe  said  indenture,  hitherto  well  and  truly  performed,  ful-  nfaMe.^ 
filled  and  ^pt  all  things  in  the  said  indenture  contained  on  his 
part  and  behalf,  to  be  performed,  fulfilled  and  kept,  according 
to  the  tenor  and  effect,,  true  intent  and  meaoiog:  of  the  said  in-        f^  194 
demure,  to  wit,  at,  &c.  aforesaid.(o)     *Yet  protesting  that*tlie  Defendant's 
aaid  C  Z)  hath  not  performed,  fulfiUed  or  kept,  any  thing  in  ^crfomancr 
the  said  indenture  contained  on  hb  part  and  behalf,  to  be  per- 
formed, fulfilled  and  kept,  according  to  the  tenxMr  and  effect, 
true  intent  and  meaning  thereof,(/^)  the  said  A  B  saith,  that  af- 
ter the  making  of  the  said  indenture,  and  during  the  said  term  Particular 
thereby  granted,  to  mt,  on,  8cc.(v)at,&c.  aforesaid,  a  large  sum  p^^ent  o?''' 


i-vnt. 


(Jc)  The  words  of  the  lease  and  go-  ccssary  ;  see  Wooclfall's  Law  of  Land- 

Tcnant    are  in  general  to  be  set  out  lonl  and  Tenant,  Sd  edit.  7  East,  340. 

verbatim.     When  the  lessor  is  seised  n.  a. 

in  fee,  the  covenants  are  with  him  (p)  This  general  sTermcnt  of  per- 

and  his  heirs  and  assigns;  but  if  he  fttrmauce  by  the  plaintifT  is  unneccs- 

bc  only  a  termor,  they  are  with  him  aary,  1  Saund.  ^5.  n.  5.    If  there  be 

and  his  executors,  administrator!  and  a  oondition  precedent,  performance 

assigns.  must  be  specially  shewn,  as  in  the 

{I)   Ko  unnecessary   covenant  or  next  precedent,  see  vol.  1.  Index,  tit. 

other  irrelevant  parts  of  the   deed.  Declaration. 

should  be  stated,  1  Saund.  233.  n.%  (p)  There  is  no  occasion  fortfalB 

a  Saund.  366.  n.  1.  Antet  192.  n.  (J).  pi^oteMtcuuIo  or  allegation  of  tbe^«- 

(ni)  The  reference  to  the  lease  is  neral  non-performanoe  of  covejiants 

not  necessai^'.  by   the  dtrfendant;    the  declaration 

(n)  In  aa  action  against  a  lessee  may  proceed  at  once  to  the  material 

for  years,  it  is  rtot  neocssaiy  to  allege  averments,  and  the  particular  bix'ach 

an  entry,  I   Saund.   203.  n.  1.  Com.  for  which  the  action  is  brought 

fiig.  Pleader,  52  W.  14.    Doug.  455.  (q)  It  must  be  shewn   when  the 

and  even  against  the  assignee  of  tha  rent  beeime  due,  Gilb.  on  Debt,  4/!ff' 
■le»6ee^  raah  averment  seems  unne-                                                                "^ 
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JLessor       of  mondy,  to  wit,  the  sum  of  «— /.  of  the  rent  dbresaid,  fer^ 

Xettee^^c.    ^ears  and-  a  half  of  the  'said  term  then  elapsed^  becamei  and 

'  was,  and  still  b  in  arrear  and  unpaid,  to  the  said  ^  B^  contrary^ 

to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  in* 

denture,  and  of  the  said  coirenant^r)  of  the  said  C  D^  by  him 

in  that  behalf,  so  made  as  aforesaid,  to  wit>  at^  &c.  aforesaid. 

ttTsQai  con-     And  so  the  said  ^  'i9  in  fact  saith,(9)  that  the  said  C  D  (al* 

thotigh  often  requested  so  to  do)  hath  not  kept  his  said  cove« 

nant  so  by  him  made  as  aforesaid,  but  hath  broken  the  sarne^ 

and  to  keep  the  same  with  the  said  A  B  hath  hitherto  wholly 

neglected  and  refused,  and  still  doth  neglect  and  refusei  to 

the  damage  of  the  said  A  B  of  -W.(f )  and  therefore  he  brings 

his  suit,  &c. 

Pledges,  &c. 

t.   LesMr  a-       {The  commencement  is  as  antCy  195.  and  in  C,  P.  at  cmte^  191. 

ninst  aafltfifn-        ^ 

Se  of  icnee,  «•  (0»  ^"^  ^^^  firoceed  aafolloto  s  :    For  that  whereas  heretch^ 

Sfo'^^witlT^a-  ^^^^'  ^°  ^^^'  ^^^  ^^'  ^^  ^^'  ^y  ^  certain  mdenture  then  •and 
^^P^^     ®^  there   made  between  the  said  ./f.  j9  of  the  one  party  and  one 

plaintitPs  per^        ,  -       •  .     . 

formance  of  a  E  F  of  the  Other  part,  (the  counterpart  of  which  said  mdenturct 
oedent(wf       sealed  with  the  seal  of  the  said  £  -P,  the  said  A  B  now  brings 
^  195        ^^^^  ^"^^  court,  the  date  whereof  is  the  same  day  and  year 
afoi'esaid,)  the  said  A  B  for  the  consideradons  therein  men- 
*     ^  tioned,  did  demise,  lease,  set  and  to  farm  let,  unto  the  said 

E  Fj  his  executors,  administrators  and  assigns,  all  that  mes- 
suage. Sec.     LHere  set  out  t^e  firemiaes^^he  habendum  €md  the 


(r)  The  breach  may  be  in  the  ne-  cover  the  real  demand  andintereat  ta 

^ive  of  the  covenant  generally,  3  the  time  of  final  jod^ent 
T.  R.  307.  or  accordiDg  to  the  legal        (u)  Most  of  tlie  notes  to  the  pre- 

effcct,  1  Saund.  235.  n.  6.      As  to  the  ceding  precedent^  are  applidatte  to 

averments,  and  the  statement  of  the  this.    An  heir,  (4T.  R.  75.)  and  aft 

breach  in  general^  see  vol*  L  Index,  executor,  (I  Salk.  316,  317.)  may  be 

tit  Declaration  Breach.  declared  against  as  assigtiee^  for  a 

(«)  This  statement  is  unnecessary,  breach  of  covenant  after  he  became 

for  there  being  a  breach  of  covenant  interested.     An  under-ieseee  eannot 

aU<^d  before,  it  is  holden  unnecessa*  be  sued  by  the  lessor  in  covenant  or 

ry  to  make  a  repetition  of  it  in  the  debt  on  the  lease,  Holford  v.  Hatch^ 

4jonclusion,  1  Saund.  235.  n.  7.  Doug.  188.  445.    Cowp.  766.     Vhat 

(<)  In  all  dtelacations  in  covenant,  is  prima  facie  evidence  of  defendant's 

a  turn  shonld .  be  inserted  sufficient  to  being  Assignee,  see  Peakc's  Lav  Evld. ' 

?0f),  267. 
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reddendum  ^hortly^  at  advised  in  1  Satmd.  233.  s.  2.     3  Saund.       Zgswr 
566.  n.  !•  «iis/^,  192.  n.  (i),  and  thcn^tatc  the  covenants  as  fol'    j^^^  ^c. 
lows:}    And  the  said  £  jPdid,  in  aod  by  the  said  indenture  Covenant    to 
fpr  himself  and  hia  executors,  administrators  and  assigns,  co.  j^^JT'  ,,,ouM 
venant,  promise  and  agree,  to  and  with  the  ssdd  ji  B,  his  heirs  ^^''\  P^t  »» 
and  assigns,  (amongst  other  things,)  in  manner  foUgwing,  being  »noM^ed 
<that  is  to  sayy)  that  he  the  said  £  Fy  and  assigns,  from  and  ~"8**"*^^ 
after  the  stud  messuage,  Scc.  &c.  should  have  been  put  in  good 
and  tenantable  repair  by  and  at  the  expense  of  the  said  vi  Bj 
his  heirs  and  assigns,  should  and  would  at  all  dmes,  during  the 
continuance  of  the  said  demise,  at  his  and  their  own  costs  and 
charges,  support,   uphold,  maintain  and  keep  the  said  mes- 
suage or  tenement  and  buildings,  gates,  stiles,  &c.  {as  in  the  co^ 
vcnantf)  in   good  and  tenantable  repair,  order  and  condition, 
(being  allowed   timber   in  the   rough  sufficient  and   proper 
for    such    repair,  from    time  to  time  to  be    provided  and 
^t  out  by  the  said  Ji  J9,  his  heirs  or  assigns,)  and  the  same  Covmnt    t* 
tnremisea^  and   every  part,  thereof,  should  and  would  leave  p^Hr.    '^   ^' 
In  such  good  repair,  order,  and   condition,  at  the  end   or 
other  sooner  determination,  of  said  term,  and  should  and  would 
peaceably  and  quietly  quit,   yield  and  deliver  up  to  the  said 
ji  By  his  heirs  or  assigns,  without  dcxng,  committing,  or  suffer- 
ing *to  be  .done  or  committed,  any  waste,  spoil,  or  damage  to        ^196 
the  same,  or  any  part   thereof.    And  also  should  and  would  Covenant   «• 
well  and   sufikiejitly  uphold,  cleanse,  scour  and  repair,  yearly  i'*^'^  **'^*^' 
and  every  year  during  the  said  demise,  all  the  ditches,  trenches 
and  water-courses,  in  the  piece  or  parcel  of  meadow  land  call- 
ed — **-*ineadow,  and  all  other  the  ditches,  trenchet  and  wa^ 
ter-courses,  in  and  upon  every  part  of  the  said  other  premises 
thereby  demised,  as  often  as  necessary,  so  as  the  same  were 
kept  cleansed,  scoured,  repaired  and  in   good  condition,  and 
should  and  would  deliver  up  unto  the  said  «i  By  his  heira  or 
assigns,  the  same  in  such  good  order  and  condidon,  at  die  end 
of  the  same  term  as  aforesaid.     As  by  the  said  indenture  re-  Referent  le 
ference  being  thereunto  had,  will  (amongst  other  things)  more 
fully  and  at  large  appear.    And  the  said  ^  i9  in  fact  saith,  that  ABsig^nment 
after  the  making  of  the  said  indenture,  and  during  the  said  aut« 
term  thereby  granted,  to  wit)  on,  &c.(x)  at,  Sec.  aforesaid,  all 

»      ■  l»    ■        I        .    ■     ■        !■  ■  .  I        I       I    ■■■  1— nil  111  I.I.MII«IM  I        IM         ■■     ■■  '  ■*■ 

(x)  The  flay  is  not  material ;  it  ii    Umc  of  the  supposed  aasignment  to 
»iiiiil  to  inF«»ri  aoinc  Hav  ahout  the    the  defenAint    in  an  actio»  bif  tb** 


id6 
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Defendant's 
Qutry. 
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General  per- 
YcM*manoe  by 
plaintiff. 


Defendant's 
general    non- 
performanee. 


Vtrit  breach, 
ia  not  repair- 
ing and  leaT- 
in^  out  of  re- 
pair. 


the  estate,  light,  tistei  iotorett,  term  of  years  thea  to  ceme  «nd 
unexpired,  properQr,  prtft,  claim  and  demand  whataoeyer9  4[^ 
him  the  and  £  F^  of,  ^  and  ta  the  said  demised  premi3e% 
«ith  the  appurtenances,  by  assignmeat  thereof,  then  and 
there  made  legaUy.  came  to  and  vested  in  the  said  C  D. 
Whereupon  and  wfaerebfy  the  said  C  D  then  «nd  there  en« 
tered(^)  into  and  upon  all  and  singular  the  said  demised  pre- 
mises, with  the  appurtenances,  and  became  and  was  thereof 
possessed,  and  continued  so  thereof  possessed,  from  thence 
•until  the  day  of  ,  A,  D.  ,  when  the  said  de- 

mise ended  and  determ'med,  to  wit,  at,  &c.  aforesaid.  And  al- 
though the  said  A  B  hath  always,  from  the  time  of  making 
the  said  indenture,  hitherto  well  and  truly  performed,  fulfilled 
and  kept,  all  things  therein  contained,  on  his  part  and  behalf 
to  be  performed,  fulfilled  and  kept,  according  to  the  tenor  an^ 
eflR^ct,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  aferesai^ 
Yet  protesting  that  tbip  said  C  D^  since  the  said  assignment  so 
made  as  aforesaid,  hath  not  performed,  fulfilled,  or  kept  any 
thing  in  the  said  indenture  contained,  on  his  part  and  behalf^ 
as  such  assignee  as  aforesaid,  to  be  performed,  fulfilled  and  kept, 
according  to  the  tenor  and  effect,  true  intent  and  meaning  of 
the  said  indenture,  the  said  A  Bm  fact  saith,  that  the  said  C 
D  did  not,  nor  would,  after  the  said  assignment,  and  daring  the 
continuance  of  the  said  demise,  and  whilst  he  Was  so  potttss- 
ed  of  the  said  demised  premises,  with  the  appurtenances  as 
aforesaid,  at  his  own  costs  and  charges,  support,  uphold,  mcdn- 
tain  and  keep,  all  and  every  the  said  messuage  or  tenement, 
and  buildings,  gates,  Sec.  {a^  in  the  covcTtaniy)  of  the  said 
demised  premises,  in  good  tenantable  repair,  order  and  condi? 


assignee  of  the  reversion,  he  must  set 
forth  in  tlie  deelsration  the  operatire 
part  of  the  deed,  ice.  by  Tirtae  of 
which  he  is  entitled  to  the  rercrsion, 
1  Saand.  ltd.  b.  n.  1.  S34.  n.  3. 
thoQgh  an  assignee  •  of  a  term  need 
not  shew  the  assignment  to  have  been 
bj  deedy  1  Saund.  ^34.  n.  ^.  276. 
notes  1  and  f.  In  an  action  against 
the  assignee  of  the  lessee.  Sec.  the 
above  oonciao  statement  is  in  all  oases 
fofficbttt,  thoQgh    there   maf  hate 


been  intermciliHte  assignments,  see 
vol.  1.  Index,  tit  Declaration  Cove- 
nant, 1  Saund.  US.  b.  n.  1.  6  Mod. 
72.  See  mofle  of  pleading  on  assign- 
ment of  a  term  to  commence  in  Ju- 
twroy  1  Saund.  253.  and  this  form  will 
suffice  even  against  an  heir,  when  de- 
clared flguinst,  as  he  may  be,  lis  as^ 
signee,  4  T.  R.  75.  ^ 

(j^)  This  does  not  sewn  neoasstry^ 
oft^e,  193.  h.  (n). 
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tioii^  (ah}ioug;h  the  said  messaage  or  tiwifiments  bj^  oitf-bui\«Li   .  Zts^r 
ingS)  in  the  possession  of  the  said  M  /'  at  the  time  of  making    j;^^J^  ^ 
thesaidindenture^wereafter  the  niakiii^ thereof^  to* wit)  at,  &c.  Averinent  ot 
put  in  good  and  tenantable  repairi  by  and  at  the  expense  of  the  £y  piaintill^ 
said  ^  By  and  although  timber  in  the  rough,  sufficient  and  pro-  ^'^^^^^ 
p^  for  such  repairs,  was  allowed,  and  from  time  to  time  pro«  (x) 
vided  and  set  out  by  the  said  A  B^  xs>  wit,  at^  Sec.  aforesaidt) 
nor  di^  nor  would,  leave  the  same  premises  in  such  goo4,  re- 
pair, order  and  condition,  at  the  determination  of  the  said  term, 
according  to  the  form  and  effect  of  the  s4d  mdenture  in  that  be- 
half, but  on  the  contrary  thereof  he  the  said  C  />,  after  the  making 
of  the  said  indenture,  and  after  the  said  assignment  to  him  the 
said  C  *Dy  as  aforesaid,  and  during  the  continuance  of  the  said        ^   198 
demise,  and  whilst  he  was  so  possessed  of  the  said  demised 
premises,  with -the  appurtenances  as  aforesaid,  to  wit,  on,  &c« 
and  from  tlieoce  for  a  long  space  of  time,  to  wit,  from  thence 
until'  the  determination  of  the  said  terms  suffered  and  permits 
t»d  the  said  messuage,  dwelling-house,  buildings,  gates,  &c# 
(as  in  the  covenant)  to  be  and  continue,  and  the  same  were  for 
and  daring  all  that  time,  ruLnous,  prostrate,  £illen  down,  and 
in  great  decay,  for  want  of  needful  and  necessary  maintainingi 
supporting,  upholding  and  keeping  the  same  ;  and  the  said  C 
JPf  at  the  determination  of  the  said  term,  left  the  same  premi- 
ses in  such  repair,  order  and  condition,  as  last  albresaid,  con- 
trary to  the  form  and  effect  of  the  said  indenture,  and  of  the 
covenant  so  made  by  the  said  £  F  for  himself  and  his  assigns, 
as  aforesaid,  to  wit,  at,  8cc.  aforesaid.     And  the  saidw^  B  in  fact  Second 

brcftcb    fbv 

further  aiith,  that  the  said  C  D  did  not,  nor  would,  yearly  and  not  eteansio^ 
every, year,  during  the  continuance  of  the  said  demise,  and  *'***'**'> *^<^- 
whilst  he  was  so  possessed  of  the  said  demised  premises,  with 
the  ^^urtenances,  as  aforesaid,  well  and  sufficiently  uphokii 
cleanse,  scour,  or  repair,  all  the  ditches,  trenches  and  water- 
courses, in  the  said  piece  or  parcel  of  meadow  land,  called 
■  meadow,  and  all  other  the  ditches,  trenches  and  water.- 
courses,  in  or  upon  the  said  premises,  by  the  said  indenture 
4lemised,  as  often  as  was  necessary,  so  as  to  keep  tlie  sam^ 
.cleansed,  scoured,  repaired,*  and  in  good  condidon;  nor  did, 


r9m» 


•    ^*  (z)    A«  to^oouditions  precedent,    vol.  1.  Index^  ConditioD  Precedent- 
see  Saund.  352.  o.  WiUes,  496.  Ante^ 

V©!..  II.  .    .  [23'] 
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Ltas&r  '■^^  would  deliver  up  the  9Aine  untb  the  said  w#  Jt;  in  such  good 
UMaei  &c.  ^^^^^  *^^  condition  at  tfte  end  of  the  said  demise,  accoi'ding  to 
the  form  and  efiect  of  4he  said  indenture  in  that  behalf»  but 
wholly  neglected  so  to  doi  and  on  the  coiltrary  'thereof  he  tkd 
said  C  JJ^  after  the  making  of  the  said  indenture^  and  of  tke 
said  assii^nient,  and 'during  the  continuance  of  the  saidde- 
tnise,  aiid  whilst  he  was  so  possessed  of  the  said  demised  pre- 
mises, ^vith  the  appurteni;pces,  to  wit,  on>  &c,  and  from  thence 
for  a  long  space  of  time,  to  wit,  from  thence  until  the  deter-r 
mhiation  of  the  said  demise,  suffered  and  permitted  the  said 

*   199         ditches,  trenches  and  water- courses,  *in  the  said  piece  or  par- 
cel of  land  called  meadow,  and  all  other  the  fitches, 

trenches  and  water-courses,  in  the  said  premises,  by  the  said  in- 
denture demised  to,  be  and  continue,  and  the  same  were  for 
and  during  all  the  time  last  aforesaid,  foul,  miry,  choaked  up 
and  ruinous,  out  of  repair,  and  in  bad  order  and  condition,  for 
%ant  of  well  and  suffipiently  cleansing,  scouring  and  repairing 
as  aforesaid  ;  and  at  the  determination  of  the  said  term,  he  the 
said  C  D  delivered  up  the  same  unto  the  said  ji  B  in  such  or- 
der and  condition  as  last  aforesaid,  contrary  to  the  form  and  ef- 
fect of  the  said  indenture  and  of  the  said  covenant  in  that  be- 

^(BMluaioQ.  half  made  as  aforesaid,  to  wit,  at,  &c.  aforesaid.  And  so  the 
said  ^  ^  in  fact,  saith,'  that  the  said  C  D  (although  often  re- 
quested so  to  do)  hath  not  kept  the  said  covenants  so  made  by 
-  the  said  E  F  for  himself  and  his  assigns,  with  the  said  -^  -B,  in 
manner  and  form  aforesaid,  but  hath  broken  the  same,  and  to 
keep  the  same  with  the  said  A  B  hath  hitherto  wholly  refused, 
and  still  refuses  so  to  do.  To  the  damage  of  the  sdd  A  B  <£ 
f.  and  therefore  he  brings  his  suit,  &c. 


Hrcaches  in        Breaches  of  different  covenants  between  lessor  and  I^see, 
&c.  may  readily  be  framed  according  to  the  particular  circum- 
stances of  each  case,  and  in  general  may  be  in  the  negative  of 
the  words  of  the  covenant ;  see  3  T,  JR.  307.  and  cn/c,  194, 
^         n.  (r),  vol.   1.  chapter  on  declarations.     The  above  prece- 
xlents  may  therefore,  in  this  respect  suffice.     But  as  difficut- 
ties  frequently  occur  in  stating  the  different  titles  of  plaiptiffs 
in  -  coventmt,  the  following  forms  are  given,  and  which  are  ar» 
,.      tanged  nearly  according  to  the  plan  in  S  Bi.  Com,  re^pecting^    - 
l^al  estates. 


r 


r 


\ 


I.  Tsnurt, 

m 

.  if.  ITiXE  PLJELiDED. 

1.   TENURE. 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  S.  Tennis  in 
Indenture  hereinafter  mentioned,  one  £  F  was  'seised  in  his  (^j*  *>*8»««- 
^mesne  as  of  fee»  of  and  in  the  tenements  hereinafter  men-         ^  200 
tioned  to  have  been  demised,  and  held  the  same  in  free  burgage 
of  the,ctty  of  London^  and  being  so  seised  heretofore,  to  wit^  on, 
Ice*  atf  &c 


2.  EBTATK  AVD  qUANTiTT  OF   IKTKBKST.(a) 


[Sec  the  commencement^  antCj  191. 3     For  that  whereas  one  4.  Induca- 
I  G  Hy  before  and  at  the  time  of  the  making  of  the  indenture  here-  ||^rwM  seised 

inaHter  mentioned,  was  seised(d)  in  his  demesne(c)  asof  fee,((/)  "J.  fe^-^wnpj* 
of  and  in  the  tenements*  with  the  appurtenances  hereinafter  or  incorpo* 
mentioned  to  have  been  demised,  to  wit,  at,  &c.     And  being  so  menn^ 


iiefTetofere,  to  wit,  0119  &c.  at,  8cc.  by  a  certain  indenture 

then  and  there  made  between  the  said  G  //  of  the  one  part» 

and  the  said  C  Z>  of  the  other  part,  one  part,  Sec.  \here  act  oUt 

li  the  firqfert,  and  all  necessary  fiarta  of  the  leasCy  as  ante ^  191. 

rnnd  199*  fw  to  the  statement  0/  the  conveyanccylsfc,  bif^viriue  qf 

(aX.9  Saund.  234.    As  to  the  state-  estates  be  incorporcM,  the  words,  •*!» 

L  ment  of  copyhold  and  customftry'  free-  his  demesne'*  are  to  be  omitted,  2  Bl. 

holds,  see  post,  205.  and  207.  and  of  Com.   IO6.    Co.    Lit.    17.  a.  b.  n.  1. 

seisin  in  gavelltiud,  I  Burr.  326.    Of  Cora.  Dig.  Pleader,  C.  35.  Theyseera 

a  rent,  2  Rich.  C.  P.  350.    Of  an  also  improper  in  pleading  a  reversion 

adTOwtmi,  ke.  see  pott  infra,  note  (c).  on  an  estnt*!*  of  fpechol^l,  Co.  Lit.  17. 

^  (a)  As  to  this  division,  see  2  BL  b.  u.  I.  Plowd  191.  a.  Seisin  of  an  ad- 

^*        Cora- 103.  Towson,  i<c.  "as  of  fee   and  rij^t," 

■   (*)  As  to  the  words  **  seised,**  or  1  East,  48S.  Thorop.  Ent  203.  Seiain 

*•  p^sested,**  se^Com.  Dig.  Pleader,  by  disseisin,  1  Saunt'»  55. 
C.35.    Co.  Lit.  17.  a.  (d)  As  to  llic  words  «aflof  fec,^ 

~^(r)  2  Bt  Com.  105,  lOB.    Iftho  «ce  Co.  Lit  1 7.  b. 


♦  * 


K 


« 

200  . '  dem-arAtions  in  covenant. 

//.  Estate  and  which  ike  plaintiff  clainu.     See  ftoH.     If  the  aeafbt  be  stlUed  na 
Inte^,  ^  cofwe^tttfrtetf  of  a  conve^nce^  l2tc.  the  etatement  r^tm  ue  foim 

tows :  <^  Whereupon  and  whereby  th^  said  jf  B  then  and  therd 
beeamej  and  was,  and  from  thence  hitherto  hsth  been^  and  still 
is,  seised  in  his  demesne  as  of  fefe,  <£  and  in  the  said  tenement* 
with  the  appurtenan€e%and  being  so  seised/'  &c.] 

*  201 

5.  S<INui   Sa       *[Seethe  eommencementi  antey  191.1     For  that  whereas  the 

^  ft  S 

husband  Mid  ^^  *^  ^  ^^^  ^  ^^  ^^^^'  ^^^^^  ^^d  ^^  the  time  of  the  makmg 
iff*  '*',/*? ^J  of  the  indenture  hereinafter  mentioned,  wdtc  seised  in  their  de- 
mesne  as  of  fee,  in  right  of  the  said  C,  of  and  in  the  tenements, 
with  the  appurtenances  heremafter  mentioned  to  have  been 
demised,  to  wit,  at,  fcc.  and  being  so  seised.  Sec.  [^here  state  the 
lease  by  husband  and  wife^  and  the  covenants^  the  lessee's  entfy^ 
and  the  fdaintiff^a  derivaitve  titles  kstc,  Jf  the  seUin  in  fee  in 
fight  qf  the  wife  be  stated  as  a  consequence  qfa  conveyance^  Vfc. 
the  statement  is  as  fiHows  :^-^^^  Whereupon  and  whereby  the 
said  A  By  and  C  his  wife,  then  and  there  became,  and  were, 
and  from  thence  hitherto  have  been,  and  still  are,  seised  in 
their  demesne  as  of  fee  in  right  of  the  said  C',(/)  of  and  in 
the  said  tenements,  with  the  appurtenances,  and  being  so  sei« 
sed,"  6cc.] 

m 

\ 

6.  Sevin    in      For  that  whereas  our  sovereign  lord  the  now  king,  on,  Scc. 

ft  ^MporaUon!  ^*'  ^^'  ^^^®  ^^^  ^^^  ^^  seised  in  his  demesne  as  of  fee,  in  right 
(<f )  of  his  crown  of  England,  of  and  in,  Sec.  to  wit,  at,  Sec. 


(e)  Doug.  329.     1  Saund.  255.  n.  4.  Dyer,  85.  b.    It  must  be  shewn  9K* 

2  Sau!id.   235.   n.  2.    269.  283.  n.  1.  Jure,  the  king  U  seised,  whether  in 

Hob.  1>  2.  right  of  hia  crown,  duchy  of  Laneits* 

,    if)  It*  this  consequence  be  missla-  ter,  &cc.  2  Bl.  Cora.  105,  106.    As  to 

ted,  the  dcclii-ation,  kc.  will  be  bad  the  pleading  a  seisin  in  a  corporatUti 

on  special  demurrer.  Doug.  329.  sed  sole  or  aggregate,  see  1  Saund.  187.  n. 

^utere  tide  Plowd.  191.  a.  1.  2  Sauiid.  317.  319.0.4.    Thomp. 

( 5-)  As  to  the  statelet  of  sei&in  Ent.  303.     Aud    the    preeedent,   1 

ii\  tlie   king,  see  1  Saund.  187.  n.  1.  Saund.  106. 


^^ 


I 
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.  iSer  the  emmeneement^  ^mte^  191.]    For  that  ^herefti  one  E  n.  Emte  and 
F,  before  and  at  the  time  of  the  nifi^io^  of  the  indenture  •here-  ^^^H  ^^ 
mafter  mentioned^  was  seised  iu  his  demea<ie  as  of  fee  tail,  (or  7.    Seisin  in 
if  9/teciml  entail^  tMj  *^  that  is  to  say,  to  him  and  tbia  heirs  law*       \l  qqo 
fully  isstting  out  of  the  body  of  him  the  said  £  ^^  on  the  body 
of  ■'     ■  ,  (o  be  begotten/'  or,  ^<  of  the  bodies  of  the  said  £  F^ 
and  of  /*  &c.)  of  and  in  the  tenements,  with   the  appurte- 

nances hereinafter  mentioned  to  have  been  demised,  to  wit,  at, 
kc.  and  being  so  seised,  8cc.  [Here  set  forth  the  ieaee^  ^r.  and 
the  fUaintiffU  derivative  title^  k^c.  If  the  seisin  in  tail  be  stated 
03  a  consequence  of  a  conveyance^  Isfc,  the  statement  is  as  foi^ 
lows :  ^^  Whereupon  and  whereby  the  said  £  F  then  and  there 
became,  and  was,  and  from  thence  hitherto  hath  been,  and  still 
iftf  seised  in  his  demesne,  as  of  fee  tail,  of  and  in  the  said  te- 
Beoientt,  with  the  appurtenants/'] 

>  * 

.  \^e  the  commencement^  ante^  191.]  For  that  whereikB  one  8.  Seisin  fov 
£  F^  befoi*e  and  at  the  time  of  the  making  of  the  indenture 
hereinafter  mentioned,  was  seised  in  his  demesne  as  .of  free* 
hold,  for  the  term  of  his  natural  life,  (or,  "  for  the  term  of  the 
natural  life  of  G  /T,")  of  and  in  the  tenements,  with  the  ap- 
purtenances hereinafter  mentioned  to  have  been  demised,  to 
vnty  at,  &c.  and  being  so  seised,  &c.     [Here  set  forth  the  iease^ 


I  (A)  1  Saand.  ^5.  2  Rieh.  C.  P.  die  life  of  tenant  in  tail,  or  of  the  ee- 
1*  350.  Jn  a  declaration,  when  the  tide  tate  tail,  1  Sannd.  235.  b.  n.  8. 
I  is  stated  as  inducement,  the  oom-  (»')  See  the  form,  1  Saund«  SSI. 
!  mcucement  of  the  estate  tail  needs  Com.  Dig.  Pleader,  C.  96.  Co.  Lit. 
f  ftot  in  general  be  stated,  though  it  is  42.  a.  In  a  decUradon,  vhen  the  ti- 
k*  otherwise  in  a  plea.  Com.  Dig.  Plead-  tie  is  stated  merely  as  indueement,  it 
\^  «r,  £-  19.  C.  35.  In  pleading  seisin  is  not  necessary  to  shew  the  eoni^ 
of  an  -estate  by  gift  to  husband  and  raencement  of  the  estate  for  tifie,  but 
wife,  and  to  the  heirs  of  the  body  of  it  is  otherwise  in  a  plea,  Cora.  Dig. 
th«  wife  by  the  husband  begotten,  as  Pleader,  C.  35.  E.  19.  1  Saund.  187. 
tile  wife  has  an  estnle  in  special  tail,  lu  1.  Unless  the  cestui  qui  vie  be  a 
and  the  husband  only  an  estate  for  party  to  die  action,  or  no  dtic  be  de- 
life,  it  should  be  alleged,  "  Uiat  the  rived  under  hira,  it  most  be  ut'errcd 
"^  liufiband  and  wife  wei*c  seised  toge*  that  he  was  liTiiig  at  die  time  the 
^ler,  and  to  the  heirs  of  the  body  of  cause  of  actioii  accrued,  as  to  which 
(he  wlie  in  her  right,"  and  not  that  averment,  see  1  Saund.  iS5.  n.  8.  2 
they  were  Ecised  of  the  freehold,  or  Bl.  Com.  V/O.  In  pleading  a  lease  for 
liBe.tail,  Co.  Lit.  2(f.  a.  n.  1.  Jl  it  not  Kfc,  which  passes  by  livery  and  seisin, 
iteceafary  to  tver  the  eontiDoauee  of  itp  entry  of  the  lessee  should  be  sta- 
ted, U  Co.  52.  b. 
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II.  Estate  aud  ^c.     If  ike  9min  for  life  be  mated  as  a  emsegueuce  o/ja  cQn^ 

qminitty  hf  ^  *^   ,  ^.n 

huei^est.  veyanocj.iifci  the  statement /»  a^  *J<UiQv>9 :   <<  W luBrenpoo  atid 

^  203  wl^ereby  the  said  B  F  then  atui  there  became^  Aiid  w«6^  and 

from  thence  )ikh.erto  hath  been}  and  still  is,  seised  in  his  de- 

xnesi>e  as  of  freehold,  for  thetena  of  his  natural  Iife;.of  and 

ia,v  &c. 

1  • 

9.  The  like  hy       po,»  that  whereas  one  E^F  before^  and  at  the  time  of  the- 
ft   rector,    »n      "   .  .  ^  .  '     .      - 

right  of   hh  niakiQg  of  the  indenture  hereinafter  mentioned  was,  and  still 

rectory. (  ;      .^^  rector  of  the  rectory  of  — ,  in  the  county  of ,  and  as 

such  rector  then  was,  and  thence  hitherto  hath  been,  and  still 
i^  seised  in  his  demesne,  as  of  freehold,  in  right*  of  his  said 
rectory,  of  and  in  the  tenements  hereinafter  mentioned  to  have 
been  demised,  to  wit,  at,  &c.  and  being  so  seised,  Sec.  Vlf  hU^ 
sp^in  be  stated  as  a  conseguence  of  a  conveyancey  the  allegatiqu 
vnil  nearly  resemble  that  in  the  last  precedent,^ 

10.  Tenancy       [5^^  ^^^  commencement y  ante,  191.]  For  that  whereas  one 
oy  omrtssy,  or 

by  dow(ir.(0  ^  F,  before  and  at  the  time  of  the  making  of  the  indenture 
hereinafter  mentioned,  was  seised  of  the  tenements  hereinafter 
mentioned  to  have  been  demised  in  his  demesne,  as  of  free* 
hold,  for  the  term  of  his  life  as  tenant  thereof,  by  the  law  of 
England^  to  wit,  at,  Sec.  and  being  so  seised,  &c.  {If  the  seisa^ 
be  ^ated  as  a  derivative  title,  state  the  marriage,  birth  'qf  a  child^ 
and,  death  rfthe  wife,  as  in  2  Rich.  C,  -P.  350.]  «  Whereupon 
and  whereby  the  said  £  F  then  and  there  became,  and  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  seised  in  his 
demesne  as  of  freehold,  of  and.  in  the. said  tenements,  with  the 
apptntenances,  for  the  term  of  his  life,  as  tenant  thereof,  bf 

*  204  the  law  of  England,  *to  wit,  at,  &c.  [^See  the  precedent,  2  Mch, 
C.  F.  350.]  ^ 


(i)    §ec    Winch.    Ent,   1161.     2  when  the  title  is  stated  merely  as  in* 

SRun<l.  235.  n.  2.    The  averment  of  duceiiicnt,  the  above  form  will  suflScc, 

the  continuance  of  the  rector's  life  bat  in  a  plea  it  is  in  general  necessary 

when  necessary,  will  be  as  in  Winch,  to  shew  the  comnaenceraent  of  the  ti- 

11^2.  tie  as  in  some  of  the  preecflents  rt-" 

(/)  See  2  Bl.  Com.  125.    3  B .  &  P.  ferred  to.    As  to  ]4e&din|:  tehiwicy  by 

^.'>2,   Ci53.      For    precedents,    see  2  dmrer,  see«  Sa«nd.  423.  aO#.  h*'n.  1ft... 

Uicli.  C.  P.   n30.     1    East,  213.     1  3  East,  276.    Vin.  Ahr.   tft.  Dmrer. 

Sanud.  250.   e.>6.    In  a  dcclaratiofl,  M.  h.pl.  25.  &e. 
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rSfe  the  commencement,  anU^  191.]     For  thaf 'whereas  the  U-^ttdteand 
'Satd  E  Pf  before  and  at  the  time  of-the  makinp^  of  the  inden-  intetv>'P. 
ture  of  demise  hereinafter  mentioned,  tras  lawfully  possess-  *••  By  assi^n- 

*     '^  ^  <k;  or  executor 

ed[/i)  of  the  tenements,  \Vith  ^he  appurtenances,  hereinafter  of  leasor  be- 
xnentioned  to  have  been  demised  to  the  said  C  />,  that  is  to  a^ioat  \^^^ 
«af ,  for  the  residue  and  remainder  of  a  certain  term  (d  -— ^  ^'^^ 
years,   commencing^   from,   &c.(o)    to  come,  and  unexpired 
therein,  to  wit,  at,  &c.  and  being  so  possessed  thereof,  he  the 
said  £  /*,  on,  &c.  at,  &c.  aforesaid,  by  a  certain  indenture,  &c. 
as'anff,  I91.(/i)  If  the  fiosseasion  of  the  residue  of  the  term  bt 
stated  as  a  consequence  of  an  assignment ^  l2fc,  the  statement  is  as 
follovfs  :  <^  Whereupon  and  whereby  the  said  Ji  B  became  and 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  possessed  of 
*the  said  tenements,  with  the   appurtenances,  for  the  residue         4f  205 
dUid   remainder  of  the  said  term  therein,  then^to  come,  and 
imexpired  therein,  to  wit,  at,  &c.  aforesaid. 

For  that  whereas  before  and  at  the  time  of  making  the  in*  12.  By  exeea- 
denture  hereinafter  mentioned,  to  wit,  on,  &c.  at,  &c.  one  J^  F  ^^^^^  '*fhmm 

,  '  .        ytar  to  yew, 

for  breach  ot* 

(m)  When  the  action  Is  at  the  suit  of  2  Saund.  176.  n.  5.  unless  when  the    \^;^^    fop    2t 

the  «88ig;nee  of  a  lessor  who  was  a  ter-  term  is  in  reversion,  1  Saund.  351.  n.    y^ars,   grant- 

ynor,  er  by  the  executor  of  such  lessor  1.    2  Saund.  176.  n.  5.  in  which  cas«   ed  by  him.(9) 

for   rent  due  after  bis  death,  it  is  ne-  the  interest  is  to  be  de«crib«d  as  p99tp, 

«essary  in  order  tu  shew  ttie  plaintiff's  208.  n.  (a). 

fight  of  action,  to  state  the  lessor's  ti-  {o)    Sometimes    the   precedents 

tie  as  above,  and  the  assignee  must  set  merely  slate,  "  that  is  to  say,  tov  the 

forth  aU  the  mesne  jissignments  of  residue  of  a  certain   term  of  years, 

the  term  down  to  himself,  thnugti  we  whereof   — —    years    and    upwards 

Jiare  seen  it  otherwise  in  a  declara-  were  then  to  come  and  unexpired  ;" 

tisn  againBt,  the  assignee  of  a  term,  1  inserting  a  number  of  years  sufllliuent 

Sanod.  112.  n.  1.  Antey  106.  n.    Clift  to  shew  that  the  reversion  was  in  the 

Sdl,  232.     But  it  seems  unnecessary  lessor,  and  this  mode  seems  sufiicient, 

to   shew  tliat  the  assignments  were  the  lessor's  title  being  merely  induce^ 

signed.      1    Saund.  234.  n.  S.  276.  n.  roent 

1.  and  2.    lliis  concise  mode  of  sta-  (p)  As  to  the  statcmeat  of  a  tenan*- 

ting  the   interest  is  sufiicient  when  cy,  from  year  to  year,  see  post^  205. 

the  title  is  pleaded  as  inducement,  next  precedent,  and  in  pleas  in  Tres- 

Com.  Dig.  Pleader,  E.  19,  C.  35.  Co.  pass  and  Replevin,  Mai.  Ent.  58.    5. 

Lit  17.  a.    As  to  pleading  possession  Wcntw.  38.  64. 

«f  a  .term  in  right  of  a  wfsy    see  {q)    This  precedent   was   hddea 

Flowd.  101.  a.  ssd  -vide  Doug.  .329.  good  on    demurrer,  in  Mackey  v. 

^%nte,  901.  .  Mackreth,  Hil.  1785.   K.   B.  M.  S, 

(a)   The  wor4  «  possessed,"  and  Mr.   J.  Asl^hurst's  Paper  Books,  vol. 

«i0t  {*  intewssted,"  must  be  adopted,'  21. 110. 
(  Show  .  106.  1  baittd.  251.  a.  1. 106. 
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//.Estoteortrf  demised  the  tcnwnents,  with  \h^  appurtenances,  hereinafter 
fuatiHtyqfin'  n^entioned  to  the  said  G  ^deceased,  his  excciilorA,  adminis*  : 
trators  and  assigns.     To  bold  the  sape  to  the  sfdd  G  H^  his 
executors,  administrators  «nd  assigns^  from^  See.  for  one  yfear ; 
thence  next  ensuing,  and  failf  to  be  complete  and  ended ;  and  *  * 
so^  from  year  to  }rear,  for  so  long  time  as  they  the  said  E  F 
and  G  #  should  respectively  please.     By  virtue  of  wliich  said  < 
demise,  the  said  G  /Centered  into  the  said  tenements,  with  the  ; 
appurtenances  so  to  him  demised,  as  aforesaid,  and  became 
and  was  possessed  thereof,  and  being  so  possessed  thereof, 
heretofore,  and  during  the  continuance  of  the  said  demise,  to 
-^vit,  on,  &c.  at.  Sec.  by  a  certain  indenture  then  and  there  made 
between  the  said  G  H  of  the  one  part,  and  the  said  C  D  ofthe 
other  part.     The  counterpart,  &c.     [Here  BtaU  the  lease  to  the 
dejciidantf    which    was  for   twenty'^ne  years-^^he     covenanfj  ' 
reference   to   the  lease^   entry    of.  the  lessee^  the  death  «/*  th€ 
testator^  during  the   continuance  qf  the  first   demisei    having'  • 
made  his  mli^  and  thereby  appointed filaintiff  execuforj  that  he  ' 
firoved  the  willy  and  thereby  became  fiosaeaaed  of  the  intereaf  in  ' 
the  first  dennsej  and  then  averring  the    breaches  of  covenant' 
during  the  contini/ance  of  the  first  demise.^ 

18.   Induee-        For  that  whereas  before  and  at  the  time  of  the  making  of 

neat  that  the  , .  .  ,  ^ 

pi^mises  de-  the  demise  hereinafter  mentioned,  and   from  time  whereof  the 

coi)yhoid7Ana  Hiemory  of  man  is  not  to  the  contrary,  the  tenements  *here* 

that  lessor     jnafter  mentioned  to  have  been  demised,  were  and  stiH  arc,  si- 
was  seised  tii  '       . 

rcc.(r)  tuute  within  the   manor  of  ■,  in  the  county  of  ,  and 

*  206  parcel  of  the  said  manor  and  customaiy  tenements  thereof,  de- 
mised and  demisable,  by  copy  ofthe  court  rolls  of  the  said  ma- 
tior^  by  the  lord  of  the  said  manor,  or  by  his  steward  of  tlie  court 
of  the  said  manor  for  the  time  being,  to  any  person  or  ^rsons 
wilfiag  to  t'4ke  the  same  in  fee-simple  or  otherwise,  at  the 
Will  of  the  lord  of  the  said  manoi*,  according  to  the  custom  of 


N 


(r)  As  to  the  m(k1e  of  describing  eopyhold  in  genera).  Com.  Dig. 
c«pyho!d  of  inheritauoe,  op  a  lesftes-.  Pleftder,,E,  19.  When  the  titl*  as  in 
tHte,  see  1  Saiind.  146,147.  348.  n.  8.  this  case,  in  covenant  is  pleaded. 
Id  146.  As  to  the  necessity  for  the  merely  M  .  inducement^  it  should 
words,  <*  at  the  will  of  the  lord,"  see  seem  that  it  may  be  stated  in  a  more 
I  Sauhd.a48.  n.4K  Ck».  Litt.iS.  «<  n.  •  concise  mode,  as  in  U>^  jutxt  pitee- 
1.  and  as  tp  plcadiDjc  an  attn^Uance,  dent,  see  Com.  Dig^  Pleader,  B.  1^. 
see  Yin.  Abr.  Copyhoid,  U.  b.  a^  of  ^ 
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ft 

the  oaicl  numor,  to  wit^  aty  8ec.  aforesaid.    And  berets  lAso  iiEaate  and 

heretofore,  to  wit,  on,  &c.  < ,  then  bcin>r  lord  of  the  ^^^^^^ 

Baid  manor,  at  a  special  court-baron  of  him  the  said  ■■    ■      | 
m  cbeft  being  lord  of  the  said  manor,  as  afbresaM«  then  uid 

lihere  boiden  in  and  for  the  said  manor,  before ,(»)  the 

Aea  deputy-steward  of  the  courts  of  the  said  manor,  bf  copf 
of  the  court-roll  of  the  said  manor  according  to  the  custom  c§ 
tiie  said  manor,  by  his  said  deputy^eward  granted  the  said 
customary  tenement,  with  the  a{>purtenance8,  to  the  ssdd  £  /V 
to  hold  the  same  to  him  the  said  £  F^  his  heirs  and  assigns 
forever,  by  copy  of  the  court- roll  of  the  said  manor,  at  the 
will  of  the  lotxl  of  the  said  manor,  according  to  the  custom  of 
the  said  manor.  By  virtue  of  which  said  grant  he  the  said 
£  P  afterwards,  to  wit.  on  the  same  day  and  year  aforesaid) 
•ntered(/)  into  the  said  customary  tenements,  with  the  ap- 
purtenances, and  became  and  was  seised  thereof  in  his  de- 
mesne as  of  f(ee(fi)  at  the  will  of  the  lord,  according  to  the  cus- 
tom of  the  said  manor,  and  continiied  *so  thereof  seised,  until  ^  207 
the  time  of  his  decease,  (or  surrender,  8cc.  according  to  the 
feet,)  hereinafter  mentioned.  And  the  said  £  F  being  so 
seised  of  the  said  customary  tenement,  with  the  appurtenances 
as  aforesaid,  heretofore,  to  wit,  on,  &.c.  at,  &c.  by  a  certain  in- 
denture theh  and  there  made  between  the  said  £  F  oi  the  one 
part,  and  the  said  C  D  oi  the  other  part,  one  part,  &c.  [^Herc 
9tate  the  prqfert^  covmant*^  reference  So  the  leane^  and  entry  of 
leasee^  as  in  the  /trecedent^  ante^  191.  and  then  state  the  surrender^ 
ttc,  according  to  the/acty  as  fiost,^ 

That  whereas  before  and  at  the  time  of  making  the  demise  14.  The  fikjB 
hereinafter  mentioned,  one  £  F  was  seised  in.  his  demesne  as  'J^t'fCT.^ff) 


(c)  It  it  Qeeeasary    to  ttate  the  '*  as  of  freehold  for  the  term  of  hU 

steward*!  name,  Cro.Eliz.  392.    Yin.  life,  at  the  will  of  t|ie  lord  of  thft 

Abr.  tit  Copyhold,  U.  b.  pi.  3.  and  5.  said  maam::,  according  to  the  cnstoaii 

(0  ^   entry  should  be  averred  ofthesaidmanor.'*    1  Saond.  147. 
Qioogh  it  is  not  traversable^  1  Saoad.        {x)  See  the  notes  to  the  last  pre- 

147.  a.  S.  .  cedent     As  to  this  form,  4  Co.  4ir 

(tt)  1  SaaruL  146»  147,^  if  forif/e,  2^.  b. ,  Via.  Abr.  Gopyhpid»  U.  b. 

Vol.  H.  C  24  ] 
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JlEstate  and  of  fee,  at  the  Will  of  the  lord  of  the  manor  of  t  in  the 

?^^^  **^*'*'  county,  of ,  according  to  the  custom  of  the  said  manor, 

of  the   tenements,   with    the  ssiid  appurtenances  hei-cinaftor 
mentioned  to  have  been  demised  to  the  said   C  I>,  the  sam« 
tenements  with  the  appurtenances  then  and  still  being  part  and 
parcel  of  the  said    manor,  ,and  a  custonaary  tenement  thereof 
demised  and  demisable  by  the  copy  of  the  coun-roHs  of  the 
said  manor,  by  th/e  lord  of  the  said  manor  or  by  his  steward  of  the 
court  of  the  said  manor,  for  the  time  being,  to  any  person  or  per- 
sons willing  to  take  the  same  in  fce-simp^e  or  otherwise,  at  the 
will  of  the  lord  of  the  said  manor,  according  to  the  custom  of 
the  said  manor,  to  wit,  at,  8cc.  and  being  so  seised,  he  the  said 
E  F.  heretofore,  to  wit,  on,  &c.  at.  8cc.  by  a  certain  indenture,  &c. 
l^State  the  leaae^  defendant^a  entry^  the  filcuntiff^a  derivative  tithy 
and  breach  of  Tovenaiita,'] 


15.  Castoma* 
ry  freehold. 

to) 


*  208 


For  that  whereas  before  and  at  the  time  of  the  making  of 
the  demise  hereinafter  meutianed,  and  from  time  whereof  the 
memory  of  man  is  not  to  the   contraiy,   the  tenements,  with 
the  appurtenances  hereinafter  nientioned  to  have  been  demised 
to  the  said  C  Z),  were  and  still  are  situate  within  *and  parcel  of 
the  manor  of ,  in  the  county  of     ■     ,  and  customary  tene- 
ments thereof,  and  during  all  that  time  descendible,  and  which 
have  descended  from  ancestor   to  heir,  as  of  the   hereditary 
right  of  the  tenants,  called   tenant  right,  held  of  the  lord  of 
the  said  manor  for  the  time  being,  as  of  that  his  -  manor  by 
divers  rents  and  certain  services,  according  to  the  custom  of 
the  said  manor.     And  that  one  E  F  before  and  at  the  time  of 
the  making  of  the  demise  hereinafter  mentioned,  was  and  from 
thenceforth   until  and  at  the   time  of  the  making  of  the  in- 
denture, &c.  {the  conveyance  under  which  the  plaintiff  cUdm^^ 
hereinafter  mentioned,  was  seised  of  and  in  the  said  customary 
tenements,  with  the  appurtenances,  as  of  his  customary  heredi* 
tary  estate,  in  form  aforessdd,  descendible  and  descending  ac- 
cording to  the  custom  of  the  said  manor,  held  of  the  lord  of 
the  said  manor,  as  of  that  his  manpr,  as  aforesaid.    And  the- 


(if)  As  to  the  sUtcmcnt  of  this  cs-     &  P.  378.    5  East,  51 .  8tc; 
Cktc,  wbA  the  nature  thereof,  see  3  B. 
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said  JE  F  being  so  seised,  thereupon  heretofore,  to  wit,  on,  See.   Jl.^tate  and 
IStale  the   leaae^  lite,  an  vsualy  the  IcBuee^M  entry^  plaintiff* 9  de*  terttu 
rivative  titk^  and  the  breaches,'] 


3.   ESTATE    AND   TIME   OF    ENJOYU£NT.(z} 

Fop  that   whereas  one  E  F  before  and  at  the  time  of  the  16-  Sehln  In 
making  of  the  indenture  hereinafter  mentioned,  was  seised  iioii.(a} 
in  hU  demesne{6)  as  of  fee,    of  and  in    •the   reversion  of  a         *  209 
certain  messuage,  &c.  with  the  appurtenances,  immediately  ex- 
pectant upon  the  death  of  6  ^  who  was  seised  of  the  said 
tenement,  as  of  freehold,  as  tenant  thereof,  by  the  law  of  if/i- 
giand.    And  the  said  E  F  being  so  seised  of  the  said  rever* 
aion  of  the  said  tenements,  with  the  appurtenances,  he  the  said 
\E  F  hei'etofore,  to  wit,  on,  &c.  at,  &c.  by  his  certain  indenture 
made  between,  &c.     [//err  ntate  the  indenture  containing  a  de* 
miae  to  J  Kfor  ivfenty^^ne  years,  to  coinmence  after  the  death  of 
the  tenant  ft)r  life  ;  then  state  the  lessee's  interest  iri  the  lease  as 
fo/lows:']  By  virtue  of  which  said  demise  the  said  ^JT  then  17.  Interest  in 
and  there  became  and  was  possessed  of  the  interest  of  the  said  commence  in 
terra,  expectant  upon  the   death  of  the  said  G  H.     And  the  J^**^"^'^^l 
said  J  ii  being  so  possessed  of  the  interest  in  the  said  term,  and 
the  said  E  F  being  so  seised  of  the  reversion  thereof,  expectant  •    ' 

|i  upon  the  death  of  the  said  G  H^  he  the  said  E  F  afterwardS} 

to  wit,  on,  Sec.     \Here  state  bargain  and  sale^  i3^c,  by  E  F  t$ 

I  the  /UaintiffjMnd  assignment  by  J  JT,  the  lessee j  to  C  X>,  the  dem 


(z)   As  to  this  division,  see  t  Bl.  tate  for  years,  pleading  either  seisim 

Com.  163.  in  demesne  as  of  fee,  or  seisin  as  of 

(a)  See  this  precedent,  with  notes,  fee,  will  be  proper ;  but  if  tlie  rerer* 

1  Saund.  .250.    &cc.     Attornment  of  sion  depend  on  an  estate  of  freehold, 

tenant     need     not    be    alleged,     8  the  words,  ** in  his  demesne**   should 

Bnand.  305.  b.  n.  13.  Dotig.  «S3.  a  re-  be  omitted  j  Plowd.  191.  a.    Co  Lit. 

version  alter  an  estate  tail^  2  Saund,  1/.  b.  n.  1.  see  also  Com.   Dig,  tit, 

S35.  Pleader,  C.  35.  Doc.  Plac.  287.     As 

{h)  The  precedents  ia  Saund.  250.  to  pleading  a  reversion  in  generaV 

Co.  Ent  708.  b.    and  1  Saund.  106.  »ee  t  Saund,  234.  d.  3,4. 

contain  tbe  words  "  in  his  demesne,"  {c)  As  to  the  Ititeresse  termim,  see 

but   other  precedents    omit    them,  1  Saund.  251.  d.  1.  ante^  204.  n.{n)  .  % 

Winch.  1103.     1  Saund.  166.    When  Saoiid.  176.  «.  5.    iSwtna.  106.  CUft. 

H     rcTenioii    depends    on    fin    cs^  Bnt  223. 


a09  DECLARATIONS  IN  COVENANT. 

///.  Ettaie    Jrndant^' of  ihe  inter eU  in  the  term^  to  commence  on  the  death  of 
M|/o^m^        G  Hy  then  tttate  the  death  of  Q  H^  the  entry  ^  C  D  as  tenant^ 

and  the  irdiwn  of  the  reversion  by  ^  By  the  fiituntiff,and  the  rent 

in-  arr«ir,«i5*f  .3 

18.  Remain-        [State  the  scinn  qf  the  lord^  and  that  at  a  court  "baronet  \^c,  he 
wpyhfA<SL.{d)    granted}  the  said  tenements,  with  the  appurtenances,  to  ono 
G  H  for  tlie  term  of  his  life«  and  the  remainder  thereof  after 
*  210        the  decease  of  the  said  G  Hxo  one  *£  F  and  his  heirs  foi^ver. 
By  virtue  of  which  said  ^;rdnt  he  the  said  G  H  entered  into 
the  said  tenements,   with  the  appurtenances,  and  was  seised 
thereof  in  his  demesne  as  of  freehold,  for  the  term  of  his  life/ 
at  the  will  of  the  lord,  according;  to  the  custom  of  the  said  raa« 
por,  the  remainder  thereof  belonging  to  the  said  F  F  and  his 
heirs.     And  the  said  G  H  beijig  so  seii^  thereof^  and  th^  re« 
naindcr  thereof  belonging  to  the  said  ^  F  and  his  heirs  aa 
aforesaid^  he  the  said  2i  F^  &c. 


4.   EST  ATS   AH1>   STUMBKR   OT  OW9EKa.(r) 

Aa  to  the  number  of  owners*  see  2  Bl.  Com.  103.  175  to  \95, 
j^n  estate  is  in  severalty ^  juint^tenancy^  coparcenary ^  or  in  corn* 
hum,  • 

If.  An  t^ksitis  \J^  oil  the  fbregoing  precedents  the  estate  having  been  descri* 
la  tevenltj.  ^^  ^^  ^^  severally^,  it  wiH  be  merely  necessary  here  to  give  the 
firm  of  pleading{J")  in  the  case  of  an  estate  in  fee  in  the  husband 
ttnd  wfcy  in  right  of  the  wj/>,  when  the  vnfe  survives^  and  xvhick 
is  as  follows:']  And  the  said  F  F^  and  6  his  wife,  being  so 
seised  of  the  said  reversion  as  aforesaid,  he  the  said  F  F  after* 
tirards,  to  wit,  on,  &c.  at.  Sec.  aforesaid,  died,  and  the  said  G  then 
and  there  survived  him.  Whereupon  and  whereby  ^he  the 
said  G  then  and  there  became,  and  was,  and  still  is,  sole  selseil 
of  the  said  reversion,  with  the  appurtenances,  in  her  demesM 
a'6  of  fce.(^) 


(if)  As  to  this   precedent,  see   t  seisia  by  MirvWonhip  ih    tstit  of  a 

SftCind.  146,  >47  and  iiftes.    See  the  joiut-tcnmney. 

fkicxieof  pleading  a  remaiinh  r  in  fee        (g)  See  this  preee<fent,  1   Saunil. 

if  a  freehold  e»t:)te.  V  Saund.  235.  253.  h^I  hx  to  the   alkgntion  of  tdft 

{e)  i  BL  Com.  103.  idUa ta  ^enl;  1 8Mm4. 10.  A.  14. 

(/}  9a^  thcncstfiBna  astotole 


%i^ 


TITLE  PLl!LAJ[>ED. 


itie 


For  that  whereas  before  md  at  the  time  of  the  maUttf;  of  J^-  £tfcz^ 
the  indenture  hereinafter  mentioned^  £  F  and  G  H  were  sei-  of  o-itmers. 
Bed  a^  jobt-tenants  in  their  demesne  a'^  of  fee,  of  and  in  *the         ^211 
tenements,  with  the  appurtenancea  hereinafter  mentioned  to   :^'?:'^^^^^  ^ 
bave  been  demised  to  the  said  C  D,  »Qd  bein^  so  seised  there-    aixi  the  rieRtli 
of  heretofore,  to  wit,  on,  8cc.  at.  Sec.  by  a  certain  indenture  then    sole  itciLm'^  of 
and  there  made,  between  the  said  £  i^  and  G  ^  of  the  one  part,  ^"^  ^^^^ov, 
and  the  said  C  D  of  the  other  part,  the  counterpart,  Sec.  [/itre 
Met  out  the  UOMe  qm  utualy  the  reference  to  it^  and  the  le^^ee's  en*' 
,  try y  and  then  9tate  the  death  and  survivorBhifi  aaJbUowa:']  An4 
the  said  CD  being  So  possessed  of  the  said  demised  premises, 
with  the  appurtenances,  for  the  said .  term  so  to  him  thereof 
granted  as  aforesaid,  and  the  reversion  thereof,  after  the  expi- 
ration of  the  said  term  belonging  to  the  said  E  F  and  G  H^ 
afterwards,  and  in  the  life*time  of  the  said  G  ^  and  during  the 
said  term,  by  the  said  indenture  granted,  to  wit,  on,  Sec.  at.  Sec.  the 
^aid  E  F  died  so  seised  of  the  said  reversion  qf  and  in  the  sai^ 
demised  premises,  with  the  appurtenances  as  aforesaid,  and  the 
s<ud  G  H  then  and  there  survived  him,  whereupon  and  where- 
by the  said  G  H  then  and  there  became  and  was  8ole(^)  seise4 
of  the  said  reversion,  of  and  in  the  said  demised  premises,  witii 
the  appurtenances,  in  his  demesne  as  of  fee,  and  being  so  sei^ 
led,  Sic. 


For  that  whereas  before  and  at  the  time  of  the  making  of  the  3t  £»tatc  in 
indenture  hereinafter  mentioned.  E  F  and  G  ^  were  seised  in  <»P*^*^^***o- 
their  demesne  Sbs  of  fee.  of  and  in  the  tenements,  with  the  ap- 
purtenances hereinafter  mentioned  to  have  been  demised  to 
the  said  C  i?  as  daughters  and  co  heirs(7')  of  one  J  JT,  deceased. 
And  being  so  seised  heretofore,  to  wit,  on,  Sec.  at,  Scc.  by  a 
ceruin  indenture  tiien  and  there  made,  Scc.  \If  the  estate  in 
$Qfiaraenary  be  stated  derivatively  from  the  fathrry  it  is  described 
ftefoiiowa  ;]  For  that  *whereas  before  and  at  the  lime  of  the 
making  of  the  demise  hereinafter  mentioned,  one  J  K  was 
seised  in  his  demesne  as  of  fee,  of  and  in  the  teiiements,  with 
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{fCi  Ante,  SIO.  and  2  Saund.  10.  n.  coheirt ;  but  aceording  to  Cc.   |^tt 

14.  t63,  1 64.  a»d  3  Bl.  Com.  187.  all  p«r- 

(0  Tn  1   SaoDd.  ^5.  and  Winch.  Mncn  make  but  one  heir. 
U03.  the  parceiiep  are  deseribe^  as 


M2  DECLARATIONS  IN  COVENANT.. 

jr.  Estate      |;he  appurtenances  hereinafter  mentioned  to  have  been  demised* 

and  number  Qj  "^   . 

€noner».  And  being  so  seised)  he  the  said  J  AI  heretofore)  to  wit,  on,  ficc. 

at)  &c.  by  a  certain  indenture  then  and  there  made}  &c.  [Htre 
^et  forth  tht  demise  to  C  D  the  defendant^  the  covenants^  the  re^ 
ference  to  the  iease^  and  the  iesgee*8  entry y  and  then  state  the  death 
f^  the  lessor y  and  descent  to  the  cofiarceners^  asfoUotus ;]  And 
the  said  C  D  being  so  possessed  of  the  said  tenements^  with 
the  appurtenances,  and  the  reversion  thereof,  after  the  expira- 
tion of  the  said  terni)  belonging  to  the  said  J  K  and  his  heirs» 
he  the  said  J  K  afterwards)  to  wit,  on)  &c.  at,  &c.  died  so  seised 
of  the  said  reversion  as  aforesaid  ;  whereupon  and  whereby  the 
^id  reversion  of  and  in  the  said  tenements,  with  the  appurte- 
nances, descended  and  came  to  the  said  E  F  and  G  Hz&  daugh- 
ters and  coheirs  of  the  said  J  K.  Whereupon  and  whereby 
the  said  E  F  ^nd  G  N  then  and  there  became,  and  were,  and 
still  are  seised  of  the  said  reversion  of  and  in  the  said  ttne* 
■lents,  with  the  appurtenances,  as  of  fee. 

8f.  Tenancy  For  that  whereas  before  and  at  the  time  of  the  making  of 
tt  common.  ^^  indenture  of  demise  hereinafter  mentioned)  one  £  F  was 
seised  in  his  demesne  as  of  feC)  of  and  in  one  undivided  moie'^ 
ty,  ^e  whole  into  two  equal  moieties,  to  be  divided,  of  and  in 
the  tenements,  with  the  appurtenances  hereinafter  mentioned 
to  have  been  demised  to  the  said  C  D.  And  one  G  H  was 
also  then  seised  in  his  demesne  as  of  fee,  of  and  in  the  other 
undivided  moiety,  of  and  in  the  same  tenements,  with  the  ap-* 
purtenanceS)  to  wit,  au  &c.  And  thereupon  heretofore,  to  wit, 
•n,  Sec.  at,  Sec.  \Here  state  the  lease  by  both  tenants  in  common,']^ 


{k)  See  the  precedent,    Winch.    289.    As  to  joinder  or  severan09  \\ 
1163.  how  to  describe  the  demand,    action,  5  T.  R,  246. 
de  una  metHetate  of  ifae  rent.  Cartb. 


s 


* 
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*5.  THE  TiTLBi  AND    HOW   ACQUIRED. 

T  State  the  icinn  <^  the  lessor  and  the  leatey  a*  ante^  ^QO,and  2.^-  THle    to 

^  ,  ,  the     e-.tiretr 

Uie  le^9ee  a  entry ^  and  then  proceed  as  Jol/onfa ;]  by  descent  in 

And  the  said  C  D  being  so  possessed  as  aforesaid,  and  the  ^^^'^') 
said  £  F  being  so  seised  of  the  said  reversion  as  aforesaid,  he 
the  said  E  F  afterwards,  to  wit,  on,  Sec*  at,  Sec.  aforesaid,  died 
so  seised  of  the  said  reversion  of  and  in  the  said  demised  tene- 
ments, with  the  appurtenances  as  aforesaid.  Whereupon  and 
whereby  the  said  reversion  of  and  in  'the  said  tenements,  with 
the  appurtenances,  then  and  there  descended  and  came  to  the' 
aaid  A  B^  9&  son  and  heir  of  the  said  F  F  deceased,  and  there- 
by he  the  said  A  3  then  and  there  became,  and  was,  and  still 
Is,  seised  of  the  same  reversion  of  and  in  the  said  tenements^ 
with  the  appurtenances,  in  his  demesne  as  of  fee. 

**And  the  ssud  E  F  bein?  such  rector  as  aforesaid,  and  so  sei-  ***  .^^  "J*®* 

cewion  of  a 

sed  as  aforesaid,  he  the  said  E  F^  afterwards  and  during  the  rector  on 

death,  (m) 


[t)  It  mast  in  covenant  by  an  heir"  and  make  the  father  a  medinra,  vix. 

on  the  lease  of  his  ancestor,  be  shewn  that  the    inheritance    descended  t* 

that  the  lessor  was  seised  in  fee,  G  Mb.  him  ut  consan^uino   et  Iiare(U,\\z. 

Debt,  408,  409,  410.    As  to  plead-  son  of  such  a  one  who  is  brother  and 

ing  title  by  descent  in  general,  see  8  heir  to  the  nncle ;  12  Mod.  619.  And 

BL  Com.  ^200  to  240.      Cora.    Dig.  so  in   case  of  a  descent   from  the 

Pleader,  9  B.  1,2.      Vin.  Abr.  Heir,  grandfather,  viz,  as  son  and  htirto 

See  the  precedent,  Co.  Ent.  708.  b.  the  father,  who  wa:r  son  and  heir  to 

S  Saund.  418.    As  to  pleading  a  de-  the  gi-andfather,  12  Mod.  619.    Bot 

BCent  in  tail,  1  Saund.  255.    The  like  between   two  bi*otIiers,  a  dosecnt  is 

as  coheirs,  id.  ibid,  and  oit/«,  211.   It  immetUate,  and  title  may  thereft»r« 

may  be  pleaded  that  B  is  heir  to  ^  be  made  by  one  brother,  or  his  rcpre- 

without  saying  either  that  A  is  dead,  sentativcs,  to  or  through  another  bfo- 

or  had  no  son,  2  Saund.  30S.  a.  n.  13.  thcr,  without  mentioning  their  com- 

SLut.  1172.    It  must  be  shewn  ho-»  mon  father;  and  the  son  of  one  bro- 

the  plaitjUir  ia  heir,  whether  as  son  or  ther  may  claim  as  eousin  and  heir  to 

slaughter,    grandson    cousin,    kc.   2  the  son  of  the  other  brother,  without 

Saund.  45.  a.    5  Gast,  272.    1  Salk.  naming  the  grandfather,  thns :  <<  as 

^^.  and  that  he  was  heir  to  the  per-  son  of  Francis,  who  was  the  brother 

son  last  seised,  Co.  Lit  11.  b.    Yin.  of  John,  who  was  the  father  of  Mat*' 

Abr.  Heir,  L.  pi.  14,  15.    In  3  B.  £c  thew  ;"  3  BL  Com.  226.     Vin.  Abr. 

P.  453.  it  was  decided,  that  in  a  count  Heir,  L.  1.  pi.  18.  &o.    5  East,  ^-2. 
on  a  VI  it  of  right,  it  is  not  sufficient        (m)  As  to  the  statement  of  a  fi-ee- 

to  state  that  the  lands  descended  to  hold  in  right  of  a  rectory,  ante,  203. 
four  women,  *'  as  nieces  and  coheirs  This  concise  mode  U  adopted  in  ac- 
of  /.  iSi.'^  without  shewing  how  they    tions  on  the  case  for  diiapi<f:Uions.-— 

were  nieces.  An<l  in  pleading  title  as  See  also  Mallon-,  tit.  Qitare  Impedit, 
heir  to  an  onclc^  he  must  shew  how,    f*.  1.  ke.    3  B.  &  P.  444. 
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r.  The  Htfe^  continuance  of  the  said  tenn,  to  wit|  on,  te.  at»  Sec*  died^  and 
quired,  ^  thereupon  afterwards  and  during  the  continuance  of  the  said 
term,  to  wit,  on,  8cc.  at*  &c.  the  said  A  B  was  in  due  form  of 
law  presented  to  the  said  rectory,  and  lawfully  insututed  and 
induced  into  the  same.  Whereupon  the  said  A  B  then  and 
there  became,  and  was,  and  still  is,  rector  of  the  said  rectory^ 
and  the  lawful  successor  of  the  said  E  F  therein  ;  and  the  said 
A  B  2l%  such  rector  as  aforesaid,  then  and  there  became,  and 
.  from  thence  hitherto  hath  been,  and  still  is,  seised  in  his  de- 
mesne as  of  frecholcK  in  ri^^ht  of  his  said  rectory,  of  and  i^ 
the  said  premises  in  the  said  indenture  mentioned,  to  wit|  at| 
*&c. 

85.  By  mar-       ^^d  the  said  C  beins:  so  seised  of  and  in  the  said  rcrersion 
riage.(») 

in   the   Siiid  demised  tenements,  with  the  iippurtenances  as 

aforesaid,  she  the  siad  C afterwards,  to  wit,  on.  &c.  at,  Scc«  afore- 
said^ took  to  her  husband  ji  B^  by  virtue  whereof  the  said  A  B 
and  C  then  and  there  became,  and  were  seised  of  the  said  te* 

*  nements,  with  the  appurtenances,  in  their  demesne  as  of  lecy 
in  right  of  the  said  C. 

s6.  Pcoff.  ^^^  ^1^^  ^^^  £  jp  ])einiF  so  seised  as  aforesaid,  he  the  said 

ttent(o)  ^ 

E  F  afterwards,  to  wit,  on,  Sec.  at,  &c.  enfeoffed  the  said  A  B 
of  the  said  tenements,  with  the  appurtenances.  To  have  and 
to  hold  the  same  to  the  said  A  B  and  his  heirs  and  assigns,  to 
the  use  of  the  said  A  B.  his  heirs  and  assigns  for  erer.     Bf 

*  215         ^virtue  of  which  said  feoffment  he  tUst  said  A  B  then  and  there 

became  and  was  seised  of  and  in  the  said  tenements,  with  the 
.  appurtenances  in  his  demesne  as  of  fee.    And  being  so  there^ 
of  seised,  &c« 


(»)  See  the  precedent,  1  Saand.  And  therefore  no  profertthei-enf  need 

453.    Ple»ding  a  seisin  in  fee  tall  in  l)e  made  ;  and  the  statute  of  frands, 

jyusband  and  wife,   by    marriage,  1  ^Car.  II.  c.  3.  which  requires  that 

Saund.  955.    S  Rich.  C.  P  350,  351.  livery  should  be  accorapanied  by  some 

Seisin  in  fee  in  right  of  the  wife,  ante,  instrument  in  writing,  has  not  altered 

aOl.    Tenancy  by  curtesy    by  hus-  the  form  of  pleading,  3  T.  R.  156.     1 

band's  surTiving,  ante,  203.    Sole  sei-  Saund.  9  a.  n.  I.    A  livery  of  seisfa 

■in  in  wife  by  her  surviving  ante.  210.  on  the  feoffment  needs  not  be  stated 

(o)  See  the  precedents,  2  Saund.  9.  in  pleading ;  C^.  Lit.  303.  b.  2  Saund. 

90.  and  the  law  as  to  ^^offmcnts,  ^  HI.  305.  a.  n.  13.     1  Saund.  23S.  b.    As 

Com.  310  to  316.      A  fcuffiiient  is  not  to  the  diHtiuctioiis  between  a  gift  of 

flMded  by-  deed,  S  Saund.  9.  n.  13.  real  property  and  a  feaSmeat,  sea  9 
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Por  that  whefeas  heretofore,  to  wit,  on,  Sec.  at,  8c c.  by  a  ccr;   f.  The  Htic, 
iain  indenture   then   and  there  mude  between  E  i^  ol  the  one  l/^dT  ^^ 
part,  and  the  said  A  Bo{  the  other  part,  (which  said  indenture  27J>ByieMc^ 
sealed  with  the  seal  of  the  said  E  F,  the  said  j1  B  now  brings  ^'  . 
here  into  court,  the  date  whereof  is  the  day  and  year  aforesaid,) 
f              the  said  E  F  did  demise,  lease,  set,  and  to  farm  let,(y)  unto 
the  said  A  By  his  executors,  administrators  and  assigns,  a  cer- 
tain messuage  or  dwelling-house,  Sec.  situate,  &c.  (except  as  in 
the   said  indenture,   is  excepted.)     To    have  and  to  hold  the 
«aiJ  messuage  or  dwelling-house,  &c.  with  the  appurtenances, 
'  (except  as  aforesaid,)    unto  the  said  A  By  his  executors,  admi- 
nistrators and   assigns,  from  the  —  day  of  ,  then  last 
past,  to   the  full  end  and  term  of years  thence  next  en- 
suing, and  fully  to  be  complete  and  ended.     [^Hcre  set  out  any 
ficirts  of  the  Itase  that  may  be  afifiUcable  to  the  ca3€,\    As  by  the 
♦said  indenture   reference  being  thereunto  had  will  (amongst         4f»  216 
bther  things)  more  fully  and  at  large   appear:      By   virtue  of 
which  said  demise  the  said  A  B  afierwards,  to  Wit,  on,  8cc.  en- 
(eredC?*)  into  and  upon  all  and  singular  the  said  demised  pre- 
mises, with  the  appurtenances,  and  became  and  was  possessed 
thereof  for   the  said  term  so  to  him  thereof  granted  as  afore- 
said.    And  being  so  possessed,  &c. 

By  virtue  of  which   said  demise,  he  the  said  E  F^  after-  88.  Anin- 

wards,  to  wit,  on,  &c.  aforesaid,  entered  into  and*  upon  all  and  "^'  Jj  Jj,^ 

plai&tiffl(0  ' 

i 

t  Bl.  Com.  316,  317.      As  to  die  mode,   husband  and  wife,  it  is  not  necessary 

of  pleading  a  ^ant,  id,  317.  2  Saund. ,  to  plead  it  to  hare  been  by  deed  ;  9 

^.  iQ7. 327,  338.  n.  12.  Co.  61.  b.  Sav.  111.    Dy^r,  91.  b.  Cro. 

ip)  ^  Bl.  Com.  317  to  323.    De-  Elii.  43S.  4S2.  or  that  anjr  rent   waa 

WkUe  by  the  king  by  eaUenture  enroll-  reserved^  Cro.  Elir.  112.    And  as  to 

edf  kc.  1  Saand.  187.    When  a  te-  pleading  a  lease  by  husband  and  wife 

nant  for  life,  and  the  remainder-man  id  general,  see  2  Saand.  180.  b. 

hk  fee,  join    in    making  a  lease,  it        (9)  These  are  tiie  words  usually 

•t^oiUd  aot  be  pleaded  as  a  joint  lease  adopted,  t  Saund.  187. 

by  botb  in  its  inception,  for  living  the        (r)  It  is  not  necessary  to  state  the 

tenant  for  life,  it  it  only   hi*  lea9e^  entry,  1  Saund.  2Q3.  11.  I.    As  to.the 

•nd  the  confirmation  of  the  remain-  intereue  termini^  antef  204.  n.  (n). 

4er-man  ;  Cases  and    Opinions,  vol.  209.  o.  (c).     Possession  of  a  term^ 

2.  148.  edit  A.  J).  1791,     6  Co.  14.  2  Saund,  21.    Ante,  204. 

V  15.  a.  2  BL  Com.  325.    If  the  les-        («)  2  Bl.  Com.  326.   See  ante,9(A, 

tea,  or  any  other  plead  a  demise  by  In  an  aetipa  by  the  assignee  o{  (4e 

Vpi.IL  '  [  85  J  '■..;[ 


2lt  DECLARATIONS  IN  COVENANT. 

r.  The.  Htte*  singular  the  sakl  demised  tenements,  with  the  appurtenanco^ 
mdrett^  *^  *"^  became*  and  was  possessed  thereof  for  the  said  term  ^sd- 
^  to  him  thereof  granted  as  aforesaid.  And  the  said  £,  F  being 
80  possessed  thereof,  he  the  said  E  Fy  afterwards,  to  wit,  oo, 
S(c.  at,  Sec.  aforesaid,  by  his  certain  deed»poU  indorsed  on  the 
said  indenture,  and  duly  signed,  by  him,  and  sealed  with  his 
seal,  and  which  the  said  A  B  now  brings  here  into  court,  the 
date  whereof  is  the  day  and  year  last  aforesaid,  he  the  said 
£  Fy  for  the  considerations  therein  mentioned,  did  bargain,  setl, 
assign,  transfer  and  set  over,  unto  the  said  A  B^  his  executorsy 
administrators  and  assigns.  \^Herc  act  out  the  o/ierative  words  ^ 
the  deed  of  assignment. "]  As  by  the  said  deed-pc4l  reference  being 
thereunto  had  will  more  fully  appear.  By  virtue  of  which  said 
deed-poll,  the  said  A  B  afterwards,  to  wit,  on  &c.  last  albre- 
sstid,  at,  &c.  aforesaid,  became  and  was,  and  from  thence  hidier- 
^217  to  hath  been,  atid  still  is,  possessed  of  the  said  ^tenements, 
with  the  appurtenances,  for  the  residue  of  the  said  term  so 
thereof  granted  as  aforesaid.  And  although,  &c.  [Aver 
filaintiff^s  general  fterforntance  of  the  lease  since  tfie  assignment 
to  him  of  lessee's  interest."} 

f9.  Surrender       And  the  said  £  F  being  so  possessed  of  the  said  demised 

of  ft  leasehold  ...  <*•.>..•  ^ 

iaterest(0  tenements,  with  the  appurtenances,  as  aforesaid,  he  the  said 
E  Fy  after  the  making  of  the  said  indenture,  and  during  the 
continuance  of  the  said  term  thereby  granted,  to  wit,  on,  &c. 
at,  &c.  aforesaid,  did  surrender  to  the  said  G  H  the  said  term 
of  years  of  him  the  said  £  F^  then  to  come  and  unexpired,  of 


reversion,  Or  by  (he  assignee  of  the  be  adopted  against  an  assignee,  an- 

tenant,   he   roust  state  the  operative  te,  190.  o.  (x). 
pai*t  of  the  deed  of  assignment,  ko.        {t)  See  the  precedent,  1   Saund. 

and  ttfl  n^esne  assignments,  by  virtue  235.    2  Saund.  2^.    2  Bi;  Com.  S25. 

of  which   he  is  entiUed  to  sue ;    I  As  to  what  operates  as  a  surrender, 

Sautid.  11)2.  b.  n.  I.  254.  n.  3.  but  the  and  the  mode  of  pleading  it,  see  1 

a8si[pice  of  a  term  needs  not  shew  baund.    235.   c.  n.  9.     6  Bas^  86. 

the  assipnnent  to  have  been  by  deed.  Com.  Dig.  Surrender,  N.    Though 

or  in    w'iting,  under  the   statute  29  since  the  statute  against  frauds,  a  sur- 

Car.  IT.  c.  3.  s.  3.  And  where  the  title  render  not  merely  by  operation  of 

is  doubtful,  or  the  assignments  have  law,  must  be  in  writing,  yet  in  a  de- 

been  lost,  "2  61.  Rep.  1228.      It  is  ad-  elaration  it  is  not  necessai-y  to  allege 

ti&able  not  to  i-c&r  to  the  deeds  of  that  it  was  in  wridng,  though  it  roay 

assignment,  1  Saund.  234.  n.  3.  276.  be  necessary  in  a  ple#,  1  Sattnd*  276. 

a.  1, 2.    A  DiOre  concise  foriii  may  a.  n.  1,  2. 
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I 


aad  in  the  said  demised  tenetnentSf  with  the  appuHenances,   y^   77^^.  ;,>/>, 

and  all  his  estate,  right,  title  and  imerast,  ot  and  in  the  same ;  '"'*/  ''^ '*'  "^' 

qiured. 

which   said   surrender  he   the  said  G  H  then  and  there  ac« 
cepted. 


-^^ 


And  the  said  JS  ^  being  so  seised,  afterwards,  to  wit,  on,  7X>  CoTeiirint 
ilc.  at)  ^c.  by  his  certain  wriiing,  then  and  there  made  Ijy  hina  ,^  u^c^  (Vo 
tlie  said  &  F^  and  sealed  with  his  seal,  the  date  wiieieoi  i.^  vi.e 
day  and  year  aforesaid,  he  tl»e  said  E  F^  tor  and  in  cuusiaci  a- 
tion  ot  the  natural  love  and  aOeciion  which  he  the  buid  li  b' 
bore  for  the  said  A  B^  then  and  tliere  being  his  coubin,  did  cu* 
venant  for  himself  and  his  heira,  to  and  with  the  suia  A  is  «r.id 
Itts  heirs,  that  he  the  said  E  F  and  his  heirs,  tlicu  aua  fi  om 
thenceforth  for  erer,  did,  would  and  should,  stand  ana  be 
amed  oi  the  said  {or  qf  the  said  reversion  qf  and  tn  the  aaid) 
demised  tenements,  with  the  appurtenances,  to  the  use  of  the 
ttid  A  By  his  heira  and  assigns  forever,  whereupon  and  wliere- 
by  according  to  the  form  and  'effect  of  the  said  deed  and  of  ■^-  2  lit 
the  said  covenant  of  the  said  E  F^  and  by  force  of  the  statute 
for  transferring  uses  into  possession,(tf)  he  the  said  A  B  then 
aud  there  became  and  was  seised  of  and  in  the  said  demised 
tenements,  with  the  appurtenances,  {or  ^^  of  the  wid  revev" 
mon**)  in  his  demesne  as  of  fee,  and  being  so  seised,  kc. 

And  the  said  E  F  being  so  seised,  afterwards,  to  wit,  on,  &c.  st.  Bai^ 
«t,  Sec.   by  a  certain  indenture  of  bargain  and  sale  then  and  J^ed!(^^^ 
thete   made  between  the  said  E  F  of  the  one  part,  and  one 
Q  Hoi  the  other  part,(v)  and  sealed  with  the  seal  of  the  said 
E  Fy  and  bearing  date  the  day  and  year  aforesaid,  and  which 
Mid  indenture  of  bargain  and  sale  was  afterwards  and  within 


(v)   As  to  this  eooTeyuiee,  see  2  bargun  and  sale,  (with  the  exception 

Bl.  Com.  338.  and  as  to  pleading  k,  of  a  profert  thereof,  which  wasunne- 

9Saiuid*9r.  b.  c.  Latw.  1)207.  Garth,  eessary,  see  helow,)  was  in  Outi*am 

307.    3  Lev.  370.  and  Morewood,  S£a8t,»346.  pleaded 

(«)  See  poatf  910.  n.  (e).  as  in  this  precedent 

(x)    The  natare  of  this    oonTey-  (y)  It  is  not  neoensary  to  make  a 

SDce  is  described  in  3  Bt.  Com.  338.  profert  of  deeds,  operating  under  the 

aod  1  Saund.  251.  n.  d.  sec  the  pre-  statnte  of  uses,  8  T.  R.  573.  1  Saoni* 

cedents,   1   Saund.  851,  252.  256.    2  0.  n.  1. 
Saood^  275^297.  «.    Id.  XU    The 
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r.  Tha  HUe^  six  tiioqth&  next  after  the  d^^te  thereof)  to  wit»  €%  Scc.  ui  tfM 
flwrciT^  ^"  ^2tfiner  enrolled  in  the.  high  court  of  chaoceiy  of  4>»ir  lord  the 
now  kiog}  at  IVcatminBter^  in  the  county  of  Middifpseopj  accord- 
**  log  to  the  form  of  the  statute  in  such  case  made  and  provi-*^ 
ded)(z)  he  the  said  E  ^  for  and  iA  consideration' of  avCer- 
taiu  sum  of  moncyi  to  wit^  the  sum  of  -— ^.(a)  therefore  theik 
and  tliere  paid  by  tlie  suid  G  H  to  the  said  w5  i^i  did  bargain . 
f  219  *and  9e2l(d)  to  tlie  said  G  Hj  amongst  other  thing%  the  sdd 
demised  premises,  wlib  the  appurtenances.  To  have  and  to 
hold  the  same  to  the  s«ud  Q  11^  Yds  heirs  and  assigns,  to  the 
OQly  pro^r  use  and  behoof  of  Urn  the  said  G  /£^  his  heirs 
and  assigns  foi^ever.  As  by  the  said  last-mentioned  indenture 
reference  being  thereunto  had|  will  (amongst  other  things) 
more  fully  and  at  large  appear.  By  virtue  of  which  said 
bargain  and  sale,  and  eni;solmenty  and  h^  force  of  ike  •tattUcfir 
troiiiif erring  use*  inip  /»o«4mion,(cj  he  the  said  G  H  then  and 
there  became  and  was  seised  of  the  reversion  of  the  said  de- 
mised premises^  with  the  appurtenances^  fw  of  fee,  and  the  said. 
6  //  being  so  seisedi  &c. 

53.  Letie  ftnd  And  the  said  E  F  being  so  seised  (or  so  seised  of  the  said 
reversion"^  as  aforesaid,  afterwards,  to  wit,  on,  8ic.  at,  £cc.  afore- 
said, by  a  certain  indenture  of  bargain  and  sale,  then  and  there 
made. between  him  th^  said  E  Fq{  the  one  part,  and  the  said 


(z)  By  9J  Hen.  Vlll.  e.  16.  bargnins  deration  wa$  paid.    Cora.  Dig.  Bar. 

and  allies  shall  not  enure  to  pass  a  gain  and  Sale,  B.  12.    1   Mod.  863. 

freehold,  uidcss  the  same  be  4Dade  by  2  Saund.  lii.  n.  SO.      Ante^  vol.  1.  tit. 

indenture,  sealed  and  enrolled  with-  Declarations. 

In  six  montba  at\er  the  date  thereof^  (Jb)  l*he  operative  words  are  s» 

in  one  of  Uie  conrts  at  1feftmin9let\  pleaded  in  S  Saund.  S75.  whish  iti 

or  with  the  Gustos  Rotulurutn  of  the  more  correct  than   the    form  in    1 

eoanty»  S  BL  Com.  SSS.    1  Saund.  Saund.  S5t.    See  also  ft-Saond.  97.  Cb 

SSI.  n.  2.    It  is  necessary  to  shew  in  (c)  The  27  Hen.  Vlil.  e.  10.  ia  al- 

vhat  court  the -deed   is  enrolled,  1  waysealledin  ptesdhig  "thstttUuie 

Saund  t251.  n.  3.    Cum.  Dig.  Bargain  for  trunnf erring 'itses  itUs  psssesmanC* 

and  Sale,  h.1^    This  regulation  does  1  Saund.  251.  n.  2.    2  Saund.  97.  c. 

uot  extend  to  Loiidoiii,  &«.  Com.  Dig.  (d)  2  Bl.  Com.  339.     See  pre«e- 

Bargain  and  Sale,  b.  5.               ^  dents,  Sbaund.  10.  275.    Lutr.  367. 

(a)  In  pleading  a  conveyance  un-  As  U>  the  mode  of  pleading  the  lease 

df  r  the  statute  of  uses,  it  is  nccessa-  fur.  a  year,  see  2  Saund.  10.  n.  15. 

ry  in  all  cases  (except  in  the  instance  Lease  by  husbai\d  ai^  vife^  2  SauR4» 

of  a  covenant  to  sUnd  seised,  tuUe,  ISO.  b. 
•917.]  to  sUte  tliat  a  vmuabk  const- 
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4  9  o£  tlip  •(htr  part>(^)  be  the  said  E  F  bt  and  in  considera*  T.  Tf»  title, 
lioa  of  a  ceriain  wim  of  rooneyT  to  wk^  the  sum  of  5«.  tlien  quired. 
and  there  tkiai'Qfore  paid  by  the  said  ^  ^  to  the  said  F.  F^  did 
bargain  and  sell  the  suid  (or  thit  Maid  reversion  <ifand  in  the  said) 
dpmiaed  tenements,  with  the  appurtenances,  to  the  said  ji  B 
to  have  and  to  hold  the  same  to  the  said  ^  ^,  his  executoi^s, 
ttdinimstralurs  and  assi}>^s,  from  the  day  next  before  the  day 
of  the  date  of  the-  said  Unumentioned  indemure,  for  the  term 
of  one  wbcrfe  year  from  thence  next  ensuing,  and  fully  to  be 
o^mplete  and  ended*  As  by  the  said  indeiuui^  reference  be- 
ing thereunto  had,  will  (amongst  other  things)  more  fully  and 
at  large  appear.  By  virtue  of  which  said  last-mentioned  in- 
denture*  *aod  by  6irce  of  the  statute  made  for  transferring 
iiaes  into  poasesaion,(y*)  the  said  ^  B  then  and  there  became 
nisd  was  pijisaessed  of  the  said  tenements,  with  the  appur- 
tenances, for  the  said  term  so  to  him  thereof  granted,  as  afore« 
Bsid,  (or  if  the  conveyance  vfoa  of  a  rerverwm  exfiectant  on 
ike  eo^roHon  qf  a  lease  for  yearsj  ineert  after  the  word  '^  fio»» 
^eedon^**  asfoliowe  :  *^  the  said  reversion  of  and  in  the  said  de- 
mised tenements^  with  the  afifiurtenancesy  became  and  vhis  vest" 
cd{g)  'in  the  said  A  JB,  for  the  said  term  so  to  him  thereof  grant* 
ed  as  afbtesaidj)  the  reversion  ^or  if  expectant  on  a  lease^  Release  {h 
<<  the  further  reversion")  thereof,  %witb  the  appurtenances  be* 
Ipnging  to  the  sadd  £  F^  his.  heirs  and  assigns.  And  the  said 
jf  B  being  so  interested  as  aforesaid,  and  the  s&ul further  re* 
rersbn  thereof  belcxiging  as  aforesaid,  and  the  said  C  £>  be^ 
iQg  60  possessed  of  the  said  demised  premises  for  the  residue 
of  the  said  tefm  so  to  him  thereof  granted  as  aforesaid,  after* 
wards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  by  a  certain  indenture  , 
of  release  then  and  there  made  between  the  said  JE  i^  of  the 
<9e  part,  and  the  said  A  B  oi  the  other  part,  he  the  said  E  F 
foi*  and  in  consideration  of  a  certain  sum  of  money,  to  wit,  the . 


(e)  No  profert  should  be  made  of  149.  tit  Rercrsion,  edit.   1/91,  natn 

tbe  leaae  or  release,  an/e,  218.  n.  (y).  the  effect  of  a  conveyance  by  lease 

(/)  Thia  allegation  in  the  old  way  and  release  of  a  rc\ersion  expectant 

of.  pleadtng,  "^ms  omitted,  but  it   is  on  a  term,  and  the  mode  of  pleaditijj 

notr  always  inseKed,  2  Saund.  10.  n.  such  conveyance,  atid  see  Co.  Lrt. 

1$.    Ante,  219.  n.  (c).  270.  a.  n.  3. 

C^)  See  the  opinion  of  Mr.  Booths  (A)  See  the  precedents,  2  Saund 

k  Caaea  tod  Opi«i<nia,  toI.  9. 140  te  il.  2r6^  277.    Lntw.  »6S, 


J    A 
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r  The  title,  sum  of  •— /.  then  and. there  paid  t6  him  by  the  said  j1  B^  did 
J^tfd^  "*^"  gtant,  barg^n,  sell,  alien,  release  and  confirin,(i)  unto  the  said 
t     A  B  and    his  heira,  the  sdid  demised  premises  mth  the  ap- 
•*  portenances,  to  have  and  to   hold,   &c.      [5<?f   out   the  ha-  "^ 
bcndum  as    in    the*  deed,"]     By    Tirtue  of  which    said  ^  last- 
mentioned  indenture,  and  by  force  of  the  statirte   made  for  ' 
transferring   usjes  into  posaession,(^)    afterwards  and  during 
*the  continuance  of  the  said  term  by  the  said  first-mendoned 
indenture  granted,  to  wit,  on,  Sec.  aforesaid,  at,  Sec.  aforesaid^ 
he  the  said  A  B  became,  and  was,  and  from  thence  hitheito 
hath  been,  and  still  is,  seised  in  his  demesne  as  of  fee,  {or  bf 
and  in  (he  said  reversion^^  of  and  in  the  ssud  demised  tenements) 
with  the  appurtenances. 


*  221* 


S3.  By  a  pri-      For  that  .whereas  heretofore,  to  wit,  on,  &c.  at.  See.  by  a  cer- 
Mrtiament      tain  act  of  parliament  made  in  the  47th  year  of  the  reign  of 


(0 


his  present  majesty,  intituled.  Sec.  after  reciting  that,  &c.  it  was> 
amongst  other  things,  enacted,  fee.  \here  set  forth  'the  material 
clause8,'\  As  by  the  record  of  the  said  act  of  parliament  re- 
maining amongst  the  rolls  of  the  parliament  of  our  lord  the 
now  king,  at  fVeetminaterj  in  the  county  of  Middleaexy  may 
more  fully  and  at  large  appear. 


34.  By  lewc,       [State  the  seidn  of  the  king  as  antey  201.  and  then  proceed  an 
kioK,   witli     Jbllow9  ;]  And  being  so  seised  thereof,  the  said  late  king  aftcr- 

SS^ific^ti^"  "^^^^^^  ^  ^"'  ^>  ^^'  ^"  ^^^ y^f  of  his  reign,  by  his  cer- 

of  the  enrol-  tain  indenture  sealed  with  bis  great  seal  of  JEnprlandy  made  be- 

iD«nt  of   the  -J  1  .     ,  .  J  «    «        ... 

letters  patent  tween  the  said  late  king  and  one  £  F^  and  m  due  manner  en- 
("*)  rolled  of  record,  in  the  court  of  chancery  of  the  said  late  king, 

at  IVcMtmimter,  demised,  granted,  and  to  farm,  let,  &o.  Ihere 
eet  out  the  demise^  Iffc]  As  by  the  said  indenture,  (an  exem- 
plification of  the  enrolment  whereof  sealed  under  the  said  late 


(i)  As  to  the  proper  words  to  be  N.  P.  234.    Precedent,  1  Sannd.  193. 

here  inserted,  see  3  S»und.  97.  a.  b.  The  defendant  is  not  entitled  to  oyer» 

c.  and  the  pKoedeots,  id,  11,  «76,  Dwig.  476,  477.    I  Saund.9.  n.  f .  b. 

^^'  ■  (m)  As  to  pleading  leases  or  other 

(k)  Supra^  note  (/).    .inte,  «19.  grants  from  the  king,  which  are  al- 

n-  (<?)•  ways  matter  of  record,  see  2  Bl.  Com, 

(0  S  Bl.  Com.  344,  345.    As  to  346.    I  Saaad.   189.    Com.   Dig.  Ut. 

pleading  a  private  aet  of  paiiiameot,  Patent, 
see  Bae.  Abr.  tit.  Statute,  U    BulL 


r 
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ki&gf  s  great  seal  of  England^  the  date  whereof  is  at  Weatfmn'  V.    Tlte  t&te^ 
9ter^  the  ■         day  X)f         ^  in  the  —  year  of  the  reign,  &c.  quired. 
the  said  A  B  according  to  the  form  of  the  statute(72)  in  such     -» 
case  made  and  provided^  brings  here  into  court)  more  fully  ap*  '' 
pears.     By  nrtue^  &c.     \^State  ieasee's  entry^  to'c] 

*  222 
*And  the  said  £  F  and  G  his  wife^  being  so  Beiscd^(/^)  after-  95.    By  fine, 
wards,  and  during  the  continuance  of  the  said  demise^  to  wit,  i^udandwii^ 
in  Hilary  term,(5r)  in  the  —  year  of  the  reign  of  our  sovc-  ®^  ****^  IIf**Ih' 
reign  lord  the  now  king,  a  certain  fine  was  duly  had  and  levied  wifc.(9) 
in  his  said  majesty's  court  of  the  bench  at  Westminster^  in  the 
county  of  Middlesex^  before(r)— ,  then  his  majesty's  justices 
of  the  bench  aforesaid,  and  other  faithful  subjects  of  our  said 
lord  the  king,  then  there  present,  between  the  said  A  By  by  the 

name  of ,  complainant,  and  the  said  £  F  and  G  his  wife, 

by  the  names  of,  Sec.  deforciants,  amongst  other  things,  of  the 
3ud  demised  tenements,  with  the  appurtenances,  by  the  name 
and  description  of,  &c.  whereupon  a  certain  plea  of  covenant,(«) 
was  summoned  between  them  in  the  same  court,  to  wit,  that 
the  said  £  F  and  G  acknowledged  the  said  tenements  with  the 
appurtenances,  to  be  the  right  of  him  the  said  .4  i)  as  those 
which  the  said  A  B  had  of  the  gift  of  thb  said  £  F  and  G  and  . 
die  same  remitted  and  quitted  claim  from  them  the  said  £  F 
and  G,  and  the  heirs  of  her  the  said  <x,(^)  to  the  said  A  B  and 
his  heire  for  ever.(M)    And  further  the  said  £  F  and  G  grant- 


(n)  %U.K  E^w.  VL  e.  4.  explained  ment  of  aeisio  in  fee  ia  right  of  tbe 

by  13  l^liz.  0.  6.     As  to  the  ncccsMtj  wife,  i  Saiind.  369. 

fbr  a  profert  of  the  exemplification,  (7)  The  terra  must  be  shewn  and 

see  1  Suvmd.  tS9.  n.  2.  but  the  defend-  in  what  court  the  fine  was  levied,  0 

aut   is  not  entitled   to  oyer,  though  Saund.  175.  n.  3. 

pleaded  with  profeit,  1  T.  II.  149.     1  (r)  It  appears  advisable  to  state  the 

Saund.  9.  n.  1.  b.  names  of  all  the  judges,  2  Saund.  1*5. 

(«)  Aj  to  the  fine  and  the  effect  of  n.  *. 

it,  9  Bl.  Com.  348.  557.     1  Saund.  319.  («)  2  Rich.  C.  P.  352.     2  Saund. 

B.  1.     See  the  form  of  a  fine,  2  Bl.  270. 

Com.  A  pp.  No.  4.  See  the  precedents,  (^)  In.  2  Saund.    270.  it  is  ctated, 

2  Sauud.  175. 269,  270.     \  Saund.  258.  «  the  heirs  of  the  husband,"  but  this 

Co.  Ent  700.    Clift.  819.  pi.  5.     1  is  inaccurate,  «hen  the  estate  is  th« 

Leon.  255.    2  Rich.  C.  P.  351 .    This  ioheriUnce  of  the  wife,  2  Saund.  176. 

form  was  adopted  in  3  East,  346.  o.  3.    2  Rich.  C.  P.  352. 

(^)  It  is  not  in  general  neeessarf  (u)  If  a  less  estate,  see  2  Sannd. 

to  allege  a  seisin  in  fee,  2Sann(l.  \7^.  175. 
n.  1.     1    Leon.  255.    See  a  state- 
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r.  The  title^  cd  for  themselves,  and  the  heirs  of  the  said  O  that  they  wdttld' 
anfl  flow  ac'  ^^rrant  to  the  said  ji  B  and  his  heirs,  the  tenements  afoi-esatd, 
?  •   with  the  appurtenances,  against  all  men  for  ever.     As  by  the 
record  of  the  said  fine  remaining  in  the  said  court  of  the  bench^ 
^  223         ^foresaid,  more  fully  appears  \{pc)  which  said  fine  so  had  *and 
levied  as  aforesaid,  was  bad  and  levied  to  the  use  and  behoof 
of  the  said  A  B  and  his  heirs  and  assigns  for  ever,  to  wit,  at. 
See.  aforesaid.     By  virtue(y)  of  which  ssdd  fine  the  said  A  B 
then  and  there  became  and  was  seised  of  the  said  tenements, 
with  the  appurtenances,  iii  his  demesne  as  of  fee. 
Sft.  The  like,       See  the  precedent,  I  Saufid,  359.     As  to  the  pleading  a  fine 
nmiiojJ!^      ^i^l^  proclamations  as  a  bar  to  the  issue  in  taiL  and  in  general 
when  such  proclamations  are  necessary,  and  how  they  are  to  be 
pleaded,  see  1  Saund.  359.  n.  8.     3  Saund.  175.  n.  3,  4.     See 
the  form,  3  BL  Com,  A/ifi,  No.  4. 

^7.  Deed  to       And  the  said  C  D  further  says,  that  before  the  said  several 
^reeovei^  times,  when,  &c.  in  the  said  first  count  mentioned,  and  at  the  se- 

»nd  recovery  yeral  times  hereinafter  mentioned,  one  E  F  as  heir  at  law  of  G 

•eeordiogty. 

(s)  J7,  deceased,  was  seised  in  his  demesne  as  of  fee,  of  and  in  ihe 

manor  of,  Sec.  with  the  appurtenances,  in  the  county  aforesaid. 
And  being, so  seised  thereof,  he  the  said  £  F  heretofore,  to 
wit,  on,  &c.  at,  &c.  aforesaid,  by  his  certain  indenture  of  bar- 
gain and  sale,  bearing  date  the  day  and  year  last  aforesaid,  and 
made  between  the  said  C  i>,  the  now  defendant  of  the  first 
pait,  the  said  E  F  oi  the  second  part,  J  JC  of  the  third  part. 


(x)  A  reference  to  the  record  of  pleaded  it  thus  in  a  special  Terdie^ 

the  fine,  or  of  prodamations,  is  unne-  and  the  court  expressed  their  appro- 

oessarr^  2  Saund.  176.  n.  4.  bation  of  it.    The  recoveiy  is  in  thi* 

(jf)  As  to  this  statement,  8  Ricli.  case  merely  inducement  tcs  shew  that 

p.  P.  35^2.    3  Saund.  270.  176.  and  as  CD  was  tenant  f()r  life.    See  the 

to  the  statement  of  a  deed  to  lead  the  form  of  a  recorcry  with  single  voudi" 

tbe  Uses  of  the  fine,  see  the  following  ers^   and  writ  of  seisin   thereon,  2 

precedent  of  a  recovery,  and  see  the  Saund.  S9.  ^cc.  and  one  with  do<lbt6 

statement  of  a  deed  to   declare  the  voucher,  3  Bl.  Com.  A  pp.  No.    5. 

naes^the  fine,  3  Saund.  370.  which  will  amist  in  framing  the  ttate- 

(z)  The  recovery  it  pleaded  in  this  roent^  of  a  recover}-.    See  the  nature 

precedent    more    concisely    than    is  of  a  recovery  defined,  SccWiUcs,  451 » 

usnal.    See  tlie  next  precedent    The  2  Saund.  42.  n.  7.    2  Bl.  Com.  SSf. 

above  form  in  a  plea  was  advised  by  a  See  the    precedents,    l^'inefa.  But. 

very  eminent  pleader,  in  preference  1139.  2  Lutw.  1541.  CU£t  814.  pi  o\ 
to  t3ie  OBOve  pn>iijt    statemeat*-he 
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^pot  the  fourth  part,  and  P  Q  of  the  fifth  part ;  which  said  r.  T/,^  title, 
indenture  bearing  date  the  day  and  year  aforesaid,  was  then  and  gZL^r''  ***' 
Ihere  sealed  with  the  seal  of  the  said  £  Fy  and  was  within  six 
inoDths  then  *ncxt  foilowinjjj,  to  wit,  on,  &c.  in  due  manner  *  *  224 
enrolled  in  the  high  court  of  chancery  of  our  suid  lord  the 
Jking,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided)  in  consideration  of  the  sum  of  Sa,  of  lawful  mo- 
ney of  Great  Britain^  to  him  the  said  E  F'u}  hand  then  and 
there  paid  by  the  said  A"  O,  he  the  said  E  F,  at  the  request  and 
by  the  direction  and  appointment  of  the  said  J  K^  testified  as 
therein  mentioned,  did  bargain  and  sell,  and  the  said  J  K  did 
grant>  bargain  and  sell,  and  confiim  unto  the  said  A"  O 
(amongst  other  things)  the  said  manor  of,  &c.  with  the  appur* 
tenances,  in  the  county  aforesaid.  To  have  and  to  hold  tho 
aame  to  the  said  wV  0,  and  his  heirs  and  assigns,  to  the  use  and 
behoof  of  the  said  A*  0,  and  his  heirs  and  assip;ns  for  ever,  to 
the  intent  and  purpose  that  the  said  J^  O  might  become  per* 
feet  tenant  of  the  freeiiold  of  the  said  manor  with  the  appurte* 
nances.  And  it  was  thereby  agreed  that  the  said  P  Q  should^ 
before  the  end  of  that  present  Easter  term,  or  of  some  other 
subsequent  term,  sue  forth  a  writ  of  entry  against  the  said  -V  O 
In  order  to  have  a  recovery  suffered  of  the  manor  of,  ^z,  sur 
disseisin  en  le  fioat.  And  that  the  said  recovery  when  suffered 
should  be  and  enure  to  the  use  of  the  said  C  Z>,  the  now  de- 
fendant, and  his  assigns,  for  and  during  the  term  of  his  natural 
life,  and  the  remainder  thereof  to  the  use  of  the  said  J  K^  his 
heirs  and  assigns  for  ever.  And  the  said  C  D  further  says,  The  rccoret 
that  afterwards,  to  wit,  in  — .  term,  in  the  ■  year  of  the  ^^' 
mgn  of  our  lord  the  now  king,  a  writ  of  entry  sur  dieseiaiti  en 
ie  fiost  was  sued  out,  and  a  common  recovciy  in  due  form  of 
law  suff^ered,  of  the  said  manor,  with  the  appurtenances,  in 
pursuance  of  the  s*ad  indenture,  wherein  the  said  P  Q  was  de- 
mandant, against  the  said  JV  0  tenant,  and  the  said  A'  0  vouch- 
^  to  warranty  tfte  said  C  D.  (the  now  defendant,)  wlio  appeared 
and  vouched  to  warranty  the  said  /  JT,  who  appeared  and  vouch- 
ed to  warranty     ,  the  common  vouchee,  and  a  writ  of  seisin 

was  thereupon  awarded  to  the  said  P  Q,  and  the  sheriff  of  the 
Bame  county  returned  the  same  writ  executed.    As  by  the  re- 
oor^  and  proceedings  thereof  remaining  *in  the  court  of  our         ^  oo^ 
said  lord  thft  king,  of  the  bench  here,  t«  wit,  at  Westminsttfj 
y©&.  II.  [  26  J 
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r.  7%f  tUlp,  more  fully  appears.  And  the  sjud  C  D  further  aaith,  that  the 
t^dre^^  ***'"  said  J  K^  and  all  those  whose  estate  he  now  hath,  and  at  thci 
said  several  times  v  i.en,  &c.  had  of  and  in  the  said  manor  with 
/  the  appunenances,  from  time  whereof  the  memory  of  man  ii 
not  to  the  contrary,  have  had,  and  have  used,  and  been  accus- 
tomed to  have,  and  of  right  ought  to  have  had,  and  the  said 
C  D  wlio  is  so  seised  of  the  said  manor,  with  the  appur- 
tenances, for  the  term  of  his  life  as  aforesaid,  still  of  right 
ought  to  have,  &c.  IHere  t/ic  subject  matter  of  the  firt9crip* 
tioji  wait  stated.'} 


Tbe    like 

ni'tre    fallr 


*  226 


{^ifter  stating  that  R  H  and  M  by  fine  became  scisedy  firO" 
cecd  asfoihvjft :]     And    the  said  R  H  and  M  being  so  seisedf 
JV  Z  and  J  M  afterwards,  to  wit,   hi  the  same  term  of  ^irU 
ARcfiael^  in  the  — —  year  of  the  reign  aforesaid,  in   the    said 
court  of  the  bench,  before  — ,  and   his   companions,  joSf 
tices  of  the  bench  aforesaid,  impleaded  the  said  R  Hind  M 
in    a    plea    of   land    of  the   aforesaid   manor  and  tenements 
(amongst  other  things)  by  writ  of  the   said  lady  the  queen,  of 
entry,    upon    disseisin  en  le  fiosty  in  the    same  court  then  re« 
turnable   and  duly   retunied,  and   the   said  R  H  and  Af,  and 
A*  Z  and  J  M^  parties  to  the  said  writ  in  the  said  court  in  due 
manner  appearing,  and  the  said  R  H  and  M  so  being  seised  of^ 
the  said  manor   and  tenements,  with  the  appurtenances,  in 
their  demesne  as  of  fee  as  aforesaid,  the  said  A"  Z  and  •/ Af 
then  declaring  upon  the  said  writ,  in  their  proper  persons  de- 
manded against  the  said  R  H  and  M  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  (amongst  other  things,)  by 
the  names  and  descriptions  aforesaid,  as  their  right  and  inherit- 
ance, and  into  which  the  said   R  H  and  M  had  not  entiy,  un- 
less after  *the  disseisin,  of  which   H  H  thereof  unjustly  and 
without  judgment  had  made  to  the  said  A"  Z  and  J  M  within 
tlnrty  years  then  last  past ;  and  whereupon  they  said  that  they 
were  seised  of  the   manor   and  tenements  aforesaid,  with  the 
appurtenances,  in  their  demesne  as  of  fee  and  right,  in  time 


t^m^mmm* 


(c')  This  precedent  is   pi*ecise1y  as    East,  346.     Sec  the  notes,  oniP,  223^ 
pl«adud  in  Outram  v.  Moi'cwood^   3    2*^4. 
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of  peace,  in  the  time  of  the  said  then  queen,   bf   taking  the  r.  Thff  tif/e, 
profits  thereof,  to  the  value  of,  &c.  and  into  which,  &c.  and  ^"f^J^"'*'  "^* 
thereupon  they  brought  suit,  &c.     And  the  said  R  H and  M,  j^,g  ^^^^  m 
in  their  proper  persons,  came  and  defended  their  right,  when,  ^^'"^^^^/  ^ 
kc.  and  thereupon  vouched  to  warranty  J  Z,    gentleman,   son 
and  heir  apparent  of  the  said  J  Z,  escjuire,  which  s:iid  J  Z  the 
son,  present  then  in  court,  by  H  M  W,  esquire,   his  guardian, 
which  said  H  M  W  was  admitted  by  the  said  court  of  the  suid 
queen,  to  appear  for  the  said  /  Z  the  son,  being  then  under 
age,  as  the   guardian  of  the   said  J  Z  the  son,  the  manor  and 
tenements  aforesaid,  with  the  appurtenances,  to  them  warrant- 
ed, tec.  and  thereupon  the   said  JV  Z   and  J  M  demanded 
against  the  said  J  Z,  tenant,  by  his  own  warranty,  the  manor  and 
tenements  aforesaid,  with  the  appurtenances,  in  form  afore- 
said, &c.     And  whereupon  they  said  that  they  were  seised  of 
the  manor  and  tenements  aforesaid,  with   the  appurtenances, 
in  their  demesne  as  of  fee,  in  time  of  peace,  in  the   time  of 
the  said  queen,  by  taking   the   profits   thereof,   8cc.  and  into 
wliich.  &c.  and   thereupon   they  brought  suit,  &c.     And  the  j  z  the  Ron, 
aforesaid  J  Z,  tenant,  by  his  own  warranty,  defended  his  right,  ^^^*^^*  ^  -''• 
-when,  8cc.  and   thereupon  further  vouched  to  warranty,  R  H 
■who  was  present  there  in  court,  in  his  proper  person,  and  frce- 
Jy,  the  manor  and  tenements  aforesaid,  with  the  appurtenances, 
to  him  warranted,  &c.     And  thereupon,  the  said  A'Z  and  J M 
demanded  against  the  said  R  /T,  tenant,  by  his  own  warranty, 
the  manor  and  tenements  aforesaid,  with  the  appunenances,  in 
ibrm  aforesaid,  &c.     And  whereupon  they  said  that  they  them- 
selves were  seised  of  the  manor  and  tenements  aforesaid,  with 
the  appurtenances,  in  their  demesne  as  of  fee  and  right,  in  the 
time  of  peace,  in  the  time  of  the  said  then  queen,  by  taking 
the  profits  thereof,  to  the  value,  &c.  and  into  *which,  8cc.  and         *  227 
whereupon  they  brought  suit.  Sec.     And  the  said  R  H  tenant,  R  b  defends, 
by  his  own  warranty,  defended  his  right,  when,  &c.  and  said  that 
the  aforesaid  H  H  did  not  disseise  the  aforesaid  JV  Z  and  J  M 
of  the  manor  and  tenements  aforesaid,  with  the  appnrtenances, 
as  the  aforesaid  A'Z  and  </  jW^  by  their  writ  and  connt  aforesaid 
above  supposed,  and  of  this  he  put  himself  upon  the  country  \ 
and  the  aforesaid  J^  Z  and  /Af  thereupon  craved  leave  to  im- 
parl,  and  they  had  it ;  and  afterwards  the  aforesaid  .A^  Z  and 
/J/ came  again  there  into  court  in  that  aame  terni^in  their 
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Writ 


Bpturoi 


V.  the  iiile,  proper  persons,  and  the  utDresaid  R  Hy  though  solemnly  call- 

%^ircd^^  *^    ^^'  cume  not  aguin,  but  ciepiirted  in  contempt  of  the  court,  and. 

Judgment,',  made  default.  Therefore  it  was  then  considered  thttt  th« 
aforesaid  A*  Z  and  /  M  should  recover  their  seisin  against  th9 
aforesdid  R  H  and  M  of  the  manor  and  tenements  aforefiaiiii 
^ith  the  appurtenanceS)  and  that  the  aforesaid  B  H  and  M 
should  have  of  the  land  of  the  said  J  Z  the  son,  to  the  values 
&c.  and  that  the  said  J  Z  the  son,  should  further  have  of  tlm 
land  of  the  said  R  H  to  the  value,  ice.  and  the  ssdd  R  B^  iiv 
mercy,  btc.  And  thereupon  the  said  A*  Z  and  J  M  prayed  a 
ivrit  of  the  lady  the  queen,  to  be  directed  to  the  sheriff  of  th^ 
county  aforesaid,  to  cause  them  to  have  full  seisin  of  the  manor 
and  tencnienis  aforesaid,  with  the  appurtenance sy  and  it  waa 
granted  to  them,  returnable  there,  on,  Sec.  At  which  day  cam^ 
there  in  court,  the  aforesaid  A'  Z  and  J  M  in  their  proper 
persons,   and  the  sheriff,  to  wit,  ,  eiiquire,  then  returned 

that  he  by  virtue  of  the  writ  aforesaid  to  him  directed,  on,  &e; 
then  last  past,  did  cause  the  said  A*  Z  and  J  M  u>  have  fuH 
6eisin  of  the  manor  and  tenements  aforesaid,  with  the  apptutet 
nances,  as  by  that  writ  he  was  commanded,  &c.  As  by  th^ 
record  and  process  thereof  in  the  court  of  our  said  lord  tbo 
king,  of  the  bench,  at  Weatmineter^  now  remaining  appears. 

Uses  of  re«o-  Which  said  recovery  as  to  the  coals  and  iron-stone  being  with* 
in  or  under  any  part  of  4he  said  lands  and  tenements  in,  Sec. 
(except  the  coals  and  iron-stone  being  *within  or  under  any  of 

the  messuages,  buildings*  orchards  and  gardens,  which  were 

« 

then  standing  and  being  upon  any  of  the  said  lands  or  tene«i 
ments,)  with  free  liberty  of  ingress  and  egress  into  the  said  pie<« 
inises,  in  places  convenient  fpr  the  getting  and  digging  for  the 
same  coals  and  iron-stone,  and  for  the  stacking  the  saine  ii^ 
places  near  where  the  same  should  be  gotten,  until  they  migh^ 
conveniently  be  sold,  or  carried  away,  off  apd  from  the  said 
premises,  was  had  and  suffered,  to  the  use  of  th^  said*/Z  the 
father,  for  and  during  tlie  term  of  fourscore  years,  if  he  sq 
long  did  live,  the  remainder  thereof  to  the  use  of  the  said  J  Z  the 
son,  and  to  the  heifs  male  of  his  body  lawfully  begotten,  and 
,  to  be  begotten,  and  for  default  of  such  issue,  to  the  use  of  ihQ 
second*  third,  fourth,  fifth,  sixth,  seventh  and  eighth  son  of  ih^ 
body  of  the  said  J  Z  the  father,  begotten  or  to  be  begottei^ 
severally  and  sucQOisivcly}  Q»f^  t^ter  ^ioth^r>  fy||S^ordi|iSf  tQ  ^ 


▼ery 
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Diorityi  aDd  to  the  several  and  respective  b^rs  male  of  the  r.  The  utk, 
body  of  such  sons  respectively^  and  foe  defeult  of  such  issoef  ^^^  '^'^ 
to  the  use  of  the  said  J  Z  tht  son,  and  to  his  heirs  for  ever,  to 
mt,  wif  te.  aforesaid.  By  vutue  of  which  said  recovery,  and  Ri^ht  of  j  z 
hf  §0Bce  of  the  statute  for  transferring  uses  into  possession,  ^^  ^ilin^'of 
/  ^  the  father,  hecame    possessed,  amongst  other  things,  of  ^*»«  reversiow 

m   J    Z    the 

ihesaid  coals,  with  the  liberties  and  appurtenances  thereto  be*  son,    ke.  iigr 

longing,  for  the  term  of  fourscore  years,  if  the  said  J  Z  the  coveir.      ^' 

lather,  should  so  long  live ;  and  the  said  J  Z  the  son,  became 

eused  thereof  in  his  demesne  as  of  fee-tail,  the  further  remain* 

der  and  inversion  thereof  belonging  as  before  limited ;  and  the 

the  said  J  Z  the  fother  being  so  possessed,  he  the  said  JZtht 

fkther,  afterwards,  to  wit^  on,  Sec.  in,  &.c.  to  wit,  at,  Sec.  aforesaid, 

was  created  a  knight  by  the  said  queen,  which  honour  of  knight* 

liood  the  said  /^  the  father,  then  and  there  accepted.     And  the 

said  ^irJZ^  afterwards,  to  wit,  on,  Sec.  in,  &c.  at^  Sec.  aforesaid,  * 

died  without  any  issue  of  his  body,  save  tlie  said  J  Z  the  son, 

«and  the   said  J  Z  the  son,  being  so  seised  as  aforesaid,  *after- 

wards,  to  wit,  on,  Sec.  in,  Sec.  at,  Sec.  aforesaid,  Sec.     {Lease  and 

releuie  by  the  son,^ 


«  229 


[A9  to  the  statement  of  the  premises  being  cofiyhold^  and  of  the  39.  Surrender 

admission  in  fee^  ISfc,  of  a  lessor^  ^c,  and  of  his  seisin^  see  ante^  ^  ^jn^    ^g\^ 

205,  206.]     And  the  said  -fi  ^  being  so  seised  of  the  said  cus-  ^"f^  "^  ^^ 

tomary  tenement,  with  the  appurtenances  as  aforesaid,  he  the  senuuent  of 

•  1    «   « .  1  •  •      .       .    «    ,  o   1   .  ..,!*'*  death  «nd 

said  E  Fhy    ,  his  attorney,  m  that  behalf  duly  authorised,  will  and  •A^ 

at  that  same  court,  did  afterwards,  to  wit,  on  the  day  and  year  ^^  ^^ 
last  aforesaid,  according  to  the  custom  of  the  said  manor,  in 
Open  court  there,  surrender  to  the  hand  of  the  said  ,  so  then 

being  lord  of  the  said  manor,  by  the  hands  and  acceptance  of 
the  said  deputy  steward  by  the  rod,  the  said  customary  tene- 
ments with  the  appurtenances,!  to  the  use(a)  of  such  person, 
and  persons  for  such  estate  and  estates  therein,  as  he  the  said 
£  F  then  already  had,  or  thereafter  should,  in  or  by  his  last 
will  and  testament  in  writing,  give,  devise,  direct,  Kmit,  or  ap- 
point the  same,  to  wit,  at  the  parish.  Sec.  aforesaid.  And  the 
said  Ji  B  further  saith,  that  the  said  E  F  being  so  seised  as 


(a)  The  ««eft  are  to  b«  lUted  afedrdbg  to  tb«  effect  of  the  aurrender. 
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• 

r.  Tfie  title,  aforesaid,  afterwards  and  during  the  said  term»  to  ivit,  on,  &c. 

e^Aow  ac-  ^t,  .&c.  aforesaid,  be  the  sidd  -fi  i?*,  at,  &c.  aforesaid,  duly  made 
and  published  his  last  will  and  testament  in  writing,  aignfed  bjr 
him  the  said  £  JP  and  subscribed  in  tlie  presence  of  the  &ai4 
£  jFhy  three  credible  witnesses,(6)  and  thereby  devised  the 
said  reversion  unto,  &c.  [^State  the  terms  of  tfie  devise.']  And 
the  said  £  F  afterwards,  and  during  the  said  term,  to  wit,  on> 
&c.  at,  8cc.  aforesaid,  died  so  seised  of  the  said  reverdon  as* 
aforesaid,  without  revoking  his  said  will,  and  the  said  A  3  for-^- 
ther  suith,  that  after  the  death  of  the  said  £  F^  and  during  the 
continuance  of  the  said  term,  to .  wit,  at  a  general  court*baroa 
of    '  ■    ,  then  lord  of  the  said  manor,  holden  in  and  for  the 

^  230        ^^  manor,  *on,  &c.  before(c) ,  his  steward  of  the  couit 

of  the  said  manor,  the  homage  of  the  said  last-mentioned 'court 
then  and  there  presented  that  the  said  F.  F  died  seised  to  himT 
and  his  heirs  of  the  reversion  of  and  in  the  said  customary  te- 
nement, with  the  appurtenances.  And  also  then  and  there 
presented  that  since  the  last  court  the  said  £  F  died  seised  of>' 
the  said  reversion  of  the  said  customary  tenement,  with  the 
appurtenances.  And  also  then  and  there  presented  the  said 
last  will  and  testament  of  the  said  £  F,  And  thereupon  the 
said  A  B  came  into  the  said  court  in  liis  proper  person,  and 
prayed  to  be  admitted  to  the  said  reverdon  of  the  said  custom- 
ary tenement,  with  the  appurtenances,  whereupon  the  lord  of 
the  said  manor  at  the  said  court  so  holden  as  last  aforesaid,  by 
his  said  steward,  granted  the  said  reversion  of  and  in  the  said 
customaiy  tenement,  with  the  appurtenances,  to  the  said  A  B 
to  hold  to  him  the  said  j1  B  and  his  assigns,  for  and  during  the  ' 
term  of  his  natural  life,  by  copy  of  the  court-roll,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  manor.  And 
the  said  A  B  was  then  and  there,  according  to  the  custom  of 
the  said  manor,  admitted((/)  tenant  of  the  ssud  reversion  of 
Vl^A  in  the  said  last-mentioned  tenements,  with  the  appurtenan- 
ces, in  manner  and  form*  aforesaid.    And  thereupon  the  said 


(A)  This  does  not  appear  to  be  ne-        (c),The  name  of  the  stem-aid  moat 
cessary — a  will  of   copyhoW  not  be-    be  stated,  ante,  206.  n.  (»). 
ing  wiihin   the    statute  of  frauds  j        (rf)  As  to  the  statement  of  the  ad» 
BacAbr  \ViU8»D.2.  p.3l6.       *  mission,  1  Saund.    146,  147.     Vin. ' 

Abr.  C<>p]rh(4id»  U.  \  and  dot^  fgfi 
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A  h  then  and  there  became  and  wa#  seisedff )  of  the  aaid  re*  ^-  '^  **^^9 

,  and  ho-at  uo- 

Tcrsioa  of  and  in  the  said  iast*memioned  tenements^  with  the  quired. 
appurtenanccS)  for  the  term  of  his  natural  life^  at  the  ivill  of 
tbe  lord,  According  to  the  custom  of  the  said  manor.    And  the 
ksdd  A  B  bemg  so  seised,  &c. 

f  Same  ae  the  lait/orm  to  the  obelisk,  and  then  firoceed  an  foU  *^  Surrend^ 
low^tl  and  the  reversion  and  reversions,  remainder  *and  re-  a  purchawr. 
maioders  thereof*  and  all  the  estate,  right,  tiile,  interest,  claim  ^  a^| 
and  demand  whatsoever,  either  at  law  or  in  equity,  of  him  the 
aaid  £  F^  of,  in,  and  to  the  same,  and  every  part  thereof,  to 
the  use  and  behoof  of  him  the  said  £  F^  his  heirs  and  assigns. 
Whereupon  at  that  same  court  came  the  said  A  B  and  humbly 
prayed  to  be  admitted  tenant  of  the  said  customaiy  tenements 
ao  surrendered  by  the  said  £  F  as  aforesaid,  to  whom  the  said 
last-mentioned  lord  of  the  said  manor,  by  the  said  last-mention- 
ed  deputy  steward,  then  and  there  granted  seisin  thereof  by  the 
rod,  to  have  and  to  hold  the  said  customary  tenement,  with  the 
appurtenances,  to  the  said  A  B,  his  heii*s  and  assigns  for  ever^ 
to  be  holden  of  the  said  last-mentioned  lord,  by  copy  of  court- 
roll,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  and  the  said  A  B  was  then  and  there  admitted(^) 
tenant  of  the  said  customary  tenement,  with  the  appurtenances 
as  afore  said,  and  thereby  then  and  there  became,  and  was,  and 
still  is,  seised  in  his  demesne  as  of  fee,  of  the  said  reversion 
-of  and  in  the  said  customary  tenement,  with  the  appurtenaifc? 
ces,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
vianor.    And  being  so  seised,  &c. 

And  the  said  £  F  being  so  seised  as  aforesaid,  he  tlic  said  4t'  .Titje  bj 

devisee,!  n  fee*- 

JR  F,  afterwards,  to  wit,  on,  &c.  at.  Sec.  aforesaid,  dnly  made  and  iuDple.(/i)  ' 

published  his  last  will  and  testament  in  writing,(i)  bearing 
date,  Sec.  and  signed  by  him  the  said  £  F^  and  attested  and 


(c)  As  to  the  statement  of  an  en-  146.   Vin.  Abr.  Copyhold,  U.  b.  aiUe* 

try  when  necessary,  tuUe,  206.  n.  {t).  226.  n.  (d)- 
1  Sftund.  147.  n.  2.  (h)  See  the  precedents,  2  Saund. 

(/)  See  a  preredent,  1  Saund.  146.  235,  236.     I  Saund.  253. 
147.    The  uses  are  to  be  stated  ao-        {£)  The  wiU  must  be  »hewn  to  ha%'e 

eordiag  to  the  effect  of  the  suri-en-  been  made  iu  writing,  in  pursuance  of 

der.  the  statutes,  3-2  lien.  YIU.  c.t.  and  34 

(^  See  the  precedent,  1  Saoud.  He^.  YUl.  c  5.  1  $auud,  27G.  a.  n.  2. . 


m 
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k 
Y.  The  HtUi,  subscribed  in  the  presence  of  the  said  E  F  hy  three  credible 

Una    hotif  aC' 

quired^  wiuiesses>  according  to  the  form  of  the  statute   in  such  case 

made  and  provided,(il:)  and  thereby  (amongst  other  things) 
gave  and  devised  the  said  demised  premises,  with  the  appur- 

'*  232  .tenancesy  unto  the  said  A  B  to  *hoId  unto  and  to  the  use  of  the 
said  A  B^  and  his  heirs  and  assigns  for  ever.  And  the  said 
E  F  afterwards,  to  wit,  on,  Sec.  at,  &c.  aforesaid,  died  so  sei- 
sed of  the  reversion  of  and  in  the  said  demised  premises,  with 
the  appurtenances  as  aforesaid,  without  altering  his  said  will^ 
as  to  his  said  devise  of  the  said  demised  premises,  with  the 
t  appurtenances.     Whereupon   and  whereby(/)  the   said  A  B 

then  and  there  became  and  was  seised  of  the  said  reversion 
in  his  demesne  as  of  fee.     And  being  so  seised,  &c. 

42.  Title  to  a  And  the  said  C  D  being  so  possessed  of  the  ssdd  demised  pre* 
^y*will.(m)'  mises,  with  the  appurtenances,  and  the  said  E  F  being  so  pos- 
sessed of  the  said  reversion,  as  aforesaid,  afterwards  and  da- 
ring the  said  term  by  the  said  indenture  granted,  to  wit,  on, 
&c.  at,  &c.  the  said  E  F  duly  made  and  published  his  last  will 
and  testament  in  writing,  bearing  date  the  same  day  and  year 
last  aforesaid,  and  thereby  amongst  other  things,  gave  and  be- 
queathed the  said  reversion  of  and  in  the  said  demised  pre- 
mises, with  the  appurtenances,  unto  the  said  A  B  and  his  as> 
signs,  and  by  his  said  will  he  the  said  E  F  then  and  there  ap- 
pointed G  H  executor  thereof,  and  afterwards,  to  wit,  on,  fiic. 
at,  &c,  he  the  said  E  F  died  so  possessed  of  the  said  reversion 
of  and  in  the  said  demised  premises,  with  the  appurtenances, 
without  revoking  or  altering  his  said  will  with  respect  to  thi^ 
said  bequests  after  whose  death,  to  wit,  on,  Sec.  at.  Sec.  aforesaid, 
the  said  G  //  duly  proved  the  said  last  will  and  testament,  and 
look  upon  himself  the  burthen  of  the  execution  thereof,(n)  and 
•**  Q*^*^         ^^"  ^^^  there  assented(o)  to  the  'said  bequest  of  the  said  re- 

(ib) '2y  Car.  II.  c  3.  8.  5.  but  neither        (fi)   It   ib  necessary    to    suae   tlie 

this  nor  the  statute  of  wills  need  be  proof  of  the  will,  2  Stra.  716.    Sec 

.rcforred  to,  Dyer,  85.  b.  the  precedent*  I  Saund.  106,  107. 

(/)  No  assent  of  the  executor  is  to        (o)  In  the   case  of  a  bequcift  of  a 

be  stated  in  the  ca«e  of  a  device  of  a  chattel   real,    the    legatee    moat  ia 

freehnld  iutercat,  Co.  Lit-  111.  a.     1  pleading,  aver  the  aasentof  the  exe- 

Saund.  278.  n.  5.    .3  East,  120.  cumr,  which  ia  necesAarf   to  vcBt  the 

(m)  rbis  precedent  is  framed  pre-  icgi^  interest  in   hiiu,   see  1  Saund./ 

(Wisely  as  in   (he  case  of  Macltay  v.  S78.  n.  5.    Sujtra,  n.  (ly. 
Iff  aeknth,  referred  to  ante,  a(»5,    So0 
aUo  i  Saoiid.  278«    2  Saund.  2L 
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version  to  the  said  A  B^  whereby  the  said  J  B  became  and 
i¥as  possessed(/k)  of  the  said  reversion  of  and  in  the  said  de- 
mised premises,  with  the  appurt^iances,  to  wit>  at,  &c.  afore 
«aid.     And  being  so  possessed,  8cc 


^Commencement  as  ante^  191,  and  note  (c).] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  by  a  ccr-  Onapffrenti«e 
tain  indenture  of  apprenticeship(r)  then  and  there  made,  (one    .     •    «  A 
part  of  which  said  indenture,  sealed  with  the  seal  of  the  said  father  of  ui 
C  Z>,  the  said  wf  B  now  brings  here  into  court,  the  date  where-  for  the    ai>- 
of  is  the  same  day  and  year  aforesaid,)  one  M  F  did  put  him-  J^g,^",^,'®*  j^i^ 
self  apprentice  to  the  said  A  B,  to  learn  his  art,  trade  and  mys-  •etf-C?) 
tery  of  a ,  and  with  him  (after  the  manner  of  an  appren- 
tice) to  serve  from  the  date  thereof  unto  the  full  end  and  term 
of  seven  years  from  thence  next  following,  to  be  fully  complete 
and  ended,  during  which  term  it  was  thereby  covenanted  and 
agreed,  that  the  said  apprentice  his  said  master  faithfully  should 
serve,  his  secrets  keep,  his   lawful   commands  every  where 
gladly  do,  and  that  he  should  not  haunt  taverns  or  playhouses, 
nor  absent  himself  from  his  said   master's  service  *day  or         ^  234 
night  unlawfully,   but  in  ail  things  as    a  faithful  apprentice 
should  behave  himself  towards  his  said  master,  and  all   his, 
during  the  said  term.     And  for  the  true  performance  by  the 


(p)  Ante^  215,  216.  and  2  Saund.  must  he  for  seven  years,  and  if  it  be 

St.  for  a  less  term,  no  action  can  be  stip. 

(^)  See  the  various  precedents  of  ported   npon  the  indenture.    5  Etiz. 

declarations  and  pleas,  by  and  against  o.  4.  s.  K\.     1  Anstr.  256,  257.    The 

ii\)prentices,  indexed  in  5  Went  112.  deed,  however,  is  only  voidable,  and 

132.    An  action  of  covenant  cannot  not  absolutely  void,  7  T.  U.  310,  SI i. 

he  supported  against  an  infant  appren-  1   Boit.525.pl.709.530.pl.  717.    9 

tice.    Cro.  Car.  179.    6  T.  R.   557.  Bott.  377.  pi.  404.    And   a  stranger 

It  should,  therefore,  be  against  the  cannot  take  advantage  of  the  ohjee- 

party  who  covenanted  for  tlie  infinites  tion,  unless  the  parties  to  it  have  pre- 

due  performance   of  the  indenture,  viously  avoided  it.    Id.  ibid.  2  H.  Ul. 

The  usual  words  at  the  conclusion  of  511.    2  Bsp.  Rep.  734. 

the  indenture  amount  to  a  covenant.  (r)  As  to  the  binding  by  inilentuTe^ 

Doug.  518.    8  Mod.  190.    Com.  Dig.  see  1  Nolan's  P.  L.  91 1 .  C«.  Lit.  148.  b. 
lit.  Coiwnant,  A.  2.     TKe   binding 
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Jfo  detinue.  ^^  .^  ^  of  all  and  every  the  covenants  and  agreements  there? 
in  contidned  on  the  part  and  behalf  of  the  said  jE/^  tobe  per- 
formed and  fulfilled,  the  said'  C  Z)  thereby  bound  himself  unto 
the  said  ^  B.(s)  As  by  the  said  indenture,  reference  beings 
thereunto  hadi  will  (amongst  other  things)  more  fully  and  at 
larj.^e  appear.  By  virtue  of  which  said  indenture  the  said  JS 
F  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  entered^ 
and  was  then  and  thei*e  received  into  the  service  of  the  said 
^  ^  as  such  apprentice  as  aforesaid,  and  remained  and  conti- 
nued in  such  service  un<ler,  and  by  virtue  of  the  said  inden- 
ture, for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
last  aforesaid,  until  and  upon,  &c.  to  wit,  at,  &c.  aforesaid. 
And  although  he  the  said  A  B  hath  always,  from  the  time  of 
the  making  of  the  said  indenture,  hitherto  well  and  truly  per- 
formed, fulfilled  and  kept  all  things  therein  mentioned  and  con- 
tained, on  his  part  and  behalf  to  be  performed,  fulfilled  and 
kept,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing thereof,  the  said  A  Eva  fact  saith,  that  the  said  E  F  did 
not,  nor  would,  faithfully  serve  the  said  A  B^  according  to  the 
tenor  and  effect,  trup  intent  tind  meaning  of  the  said  indenture ; 
but  on  the  contrary  thereof,  he  the  said  E  F  during  tlie  said 
term,  to  wit,  on,  &c.  at,  &c.  aforesaid,  did  unlawfully  absent 
himself,  and  hath,  from  thence,  hitherto  remained  and  conti- 
nued absept  from  the  service  of  the  said  A  B  contrary  to  the 
tenor  and  effect  pf  the  said  indenture,  and  of  the  said  covenant 
pf  the  said  C  Dm  that  behalf  made  as  aforesaid^  and  so,  &c« 
\8ame  conclusion  as  ante,  194.] 


(f )  JiiUe^  233.  n.  {g) .  Thh  anioaiits  to  a  eovcnaqt,  Doug.  518.    8  Mod.  tW 

t  •       I-  y       . 


^* 


* 


I 
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4^1urkha?n  and  Lc  Blanc, 


next  after 


i?i   TriJiiiy  Ttriu^  47   Geo,  III, 


i 


(l^)  fto  wit.")  ji  B  complains  of  C  Z)  being  in  the  cus-  FlrFtcoanlen 

tody  of  the  marshal  of  the  muishalsea   of  our  lord   the  now  redtUver    on 

king,  before  the  king  himself,  of  a  plea,  that  he  render  to  the  ^^^'*^^*') 

said  A  B  certain  goods  and  chatlelb  {pr^  "  deeds  and  wniing-Sy** 

according'  to  the  fad)  of  great  value,  to  wit,  of  the  value  of — /. 

of  lawful,  &c.  which  he  unjusUy  detains  from  him.(c)     For 

that  whereas  the  said  A  B  heretofore,  to  wit,  on,(c/)  &c,  at,(^) 

8cc-  delivered  to  the  said  C  D  certain  goods  and  chattels,  to  wit> 

&c.(y*)  of  the  said  ji  B  o{  great  *valuc.{^)  to  wit,  of  the  value         ^  on  a 

of  — /.  of  lawful  money  of,  6lc.  to  be  redelivered  by  the  said 

■  ■  ^      ■■      ■■■!         I   ■      ^mm^^mmtmmmmmm"^^  j      li     ■■  ■ <   n      i  •  i    ^ ■  i  m  i  i  n  n 

(a)  Com.  Dig.  Pleader,  2  X,  2.  Mode  (e)  The  i-enue  beinj^  transitory,  the 

•f  Declaring,  New  Rep.  140,  See  the  precise  place  is  immaterial. 

^eoedeulsin  dctintie,  7  Wentw.  G4r.  (/')  As  to  tlie  certainty  nccessury 

3  Wooddes.  106.     I   New  Rep.    140.  in  the  dcbcnplioii  of  the   chattels,  2 

Wiiles,  119.  aud  in /ror-CT-, />os^  Snund.  "4.  b.  Co.  Lit.  'iS6.   b.     Bae. 

(i)  The  rffnw^?  is  transitory.    Com.  Ahr.  Djtinue,  B.    Com.  Dig:.  Plcnd- 

Dig.  AcUon,  N.  6.  unless  agjiinst  jus-  er,  2  X.  2.     The  date  of  a  deed,  &«. 

ticei  of  the  peaee,  &c.  needs  noj  be  stated,  I  Wils.  116. 

(c)  In  C.  P.  the  form  runs,  "CD  (j)  Tlie  declaration  may  mention 

vas  Biiraraoned  to  answer  .i  B  of  a  the  value  of  every  paiticular,   or   of 

plea  that  he  render  to  the  said  Jl  li  all  in  pro^s,  Com.  Dig.  Pleader,  2  X* 

eertain   goods  or  chattels   {or  deeds  2.  and  the  latter  is  most  usual.     For- 

ond  toritingM)  of  great  >'aUie  to  Mit,  merly  a  distinction  was   t«.ken  as  t» 

kc.  which  he  unjustly  detains  fi"<im  pnce  and  vuliw,  in  the  description  of 

liini,  and  thcrea[K>n  the  suid  ,.9  B  by  aninvite  and  ivanimate  chattels.  Cro. 

JE  Fhn  attorney,  complains  against  Jac.  13^).  but  tliis  is  no  lunger  attend- 

tke  aud  C  A  for  that  whereas,"  &cc.  ed  to,.  Bac.  Abr.  Trover,  F.     P.  N. 

(<i)  The  day  is  not, material,  unless  B.  8S.  M.   and  vabte  appeal's  in  all 

it  eoBsiiMite  part  ef  Hie  eoatrac^  casos  to  be  tlie  prei'erahJe  descriptioa. 
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HHeiime.  C  D  id  the  said  ji  B  when  he  the  said  C  D  should  be  ili^re- 
unto  afterwards  requested  i{h)  yet  the  ludd  C  Dy  aUhough  he 
was  afterwards,  to  wit,  on,  8tc.  at,  &c.  aforesaid,  requested  by 
the  said  .^  j8  so  to  do,(/)  hath  not  as  yet  delivered  the  -eaid 
•goods  and  chattels,  or  any  of  them,  or  any  part  thereof,  to  the 
«aid  ^  B  but  hath  hitherto  wholly  neglected  and  refoaed)  a^d 
still  doth  neglect  and  refuse  so  to  do,  and  still  unjustly  detains 

Second  count  the  Same  from  the  said  A  />,  to  wit,  at,  &c.  aforesaid*     And 

9D<iuig.O^^  whereas  also  the  said  A  B  heretofore,  to  wit^  on,tkc.  albre» 
said,  at,  Sec.  aforesaid,  was  lawfully  possessed  of  certain 
other  goods  and  chattels,  to  wit,  &c.  of  great  value,  to  wit,  of 
the  value  of  — </.  of  like  lawful  money  as  of  his  own  property, 
and  being  so  possessed  thereof,  he  the  said  A  B  afterwards,  to 
wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  casually  lost  the  said 
goods  and  chattels  out  of  his  possession,  and  the  same  after- 
wards, to  wit,  on.  Sec.  aforesaid  at.  Sec.  aforesaid,  came  to  the 
possesion  of  the  said  C  i>  by  fincUng  \(Jk)  yet  the  said  C  D 
well  knowing  the  said  last-mentioned  goods  and  chattels  to  be 
the  property  of  him  the  said  A  By  and  of  right  to  belong  and 
appertain  to  him,  hath  not  as  yet  delivered  the  said  last-men- 

*  237  tioned  goods  and  chattels,  or  any  or  either  of  *them,  or  any 
part  thiereof,  to  the  said  A  J?,  although  often  requested  so  to 
do,  but  hath  hitherto  wholly  refused  so  to  do,  and  hath  detain- 
ed, and  still  doth  detain  the  same  from  the  said  A  By  to  wit,  at. 
Sec.  aforesaid.  To  the  damage  of  the  said  A  B  oi  — ^.(/)  and 
therefore  he  brings  his  suit,  Sec. 


{h)  The  contract  of  bailment  must  (Ar)  Thi»  b  not  U'aversable,  1  Nev 

be  truly  stated ;  see  the  precedents,  Rep.  140.  but  quare,  if  the  defendant 

3  Wooddes.  106.    I  New  Rep.  140.  originHlly  took  the  goods  toriiously. 

VVilles,  119.  Selwyn's  N.  P.  595.  Ante,  vol.  1.  la- 

(i)  The  precedcnU  in  I  New  Rep.  dex,  tit  Detinue. 
140.  3  Wooddes.  106.  Willes,  119.  (i)  As  the  judgment  in  this  aotbn 
do  not  state  a  s|)ecial  request ;  but  in  is  conditional  to  recover  the  speoafio 
AViJlcs,  118.  5  T.  R.  409.  this  was  chattel,  or  in  case  it  be  not  forth- 
objected  to,  and  see  tJie  precedent  in  coming,  damages  for  detaining  the 
7  Wcnlw.  635,  63fi,  637.  same,  Cro,   Jac.    688.     Com.     Dig. 

(j)  Com.  Dig.  Pleader,  3  X.  2.  Pleader,  2  X.  tS.  a  sum  should  be 

See  the  precedents,  I  New  Rep.  140.  here  inserted  to  cover  the  real  value. 
Willes,  1 1 S.  4  T.  R.  229.  and  the  notes 
lo  Uie  preceding  count 
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(to  wit.)  A  B  complains  at  C  D  being,  8cc.  of  a  in  (kiiime. 


pl«a,  thai  he  render  to  the  wd  J  B^  the  »um  of  — /.  of  lawful,  ^^  ^  ^^ 

tiiiue    an    the 

>  fcc.  which  he  owes  to,  and  unjutUy  detains  from  him,  and  also  same  declaim- 
.that  he  render  to  him,  the  said  ji  B,  bl  certain  indenture  of  ^**'^^"'^ 
lease  of  him  the  said  Jl  B^  bearing  date,  8cc.  which  he  unjust* 
ly  iiotains  from  him  ;  for  that  whereas,  [ftere  insert  the  cowUm 
iff  debty  and  the  conchtsiont  ut  ontc^  144.  to  the  words  ^  To  the 
damaj^y^  i^c.  and  then  insert  the  counts  in  detinue  for  the  itascj 
tfc,  as  in  the  last  precedent  to  the  endj  and  conclude^  '^  To  the 
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JMarkham  and  Le  Blanc. 

i'       next  after  ry 

m  Trinity  Term^  47  Geo,  ILL  {a) 


,  (to   wit.)  A  B  complains  o£  C  D  being  in   the  Bei^nnmgand 
custody  of  the  marshal  of  the  marshalsea  of  our  lord  the  now  ^  dedaratiott 
king,  before  the   king  himself,  of  a  plea  of  trespass  on  the  *y^^^^^ 
case,  &c.     For  that  whereas,  &c.     {^Here  state  the  cause  qf  ac» 
tion,  and  conclude  as  follows  ;]— To   the  damage  of  the  said 
A  B  ol  -^.(^}.  and  therefore  he  brings  his  suit,  Sec. 

Pledges,  &c. 


(m)  That  debt  and  detinue  may  oount  in   debt  for    goods   sold,  and 

Ws  j6iae(l,  lee  3  Saund.  It7.  b.  Bro.  another  count    in    detinue   for    the 

Joinder  in  Action,  9T.    and  for  the  chattel,  in  oider    that  the  plaintiff 

precedents,  see  Brownt    Red.    186.  may  recover  on   one  gi-ound  or  the 

Jiast,  150.    When  a  defendant  has  in  other  ;  and   many    other  cases   may 

his  possession,  personal  property,  for-  occar,  in  which  this  joinder  of  action 

luerly  of  the  plaintiiF,  and  it  be  doubt-  may  l>e  advisable. 

iiiL  whether  a  eontraat  by  the  de*  (a)  As  to  the  title,  ante^  1.  n.  (a). 

^endant  for  the  purchase  thereof  can  [p)  A  sum  sofficicot  to   cover  the 

he  proved,  it  is  advisable  to  insert  a  real  damage. 


238  DEGLARAT10K9  IN  CASi, 

Jn  ewti  ^n  the  Common  Pleat. 


■  I      ■■.   ■  ■  next  after     i 

m  Trinity  r<rrm,^47  Geo.  JlUc) 

The  like  Ib  — -»  (to  wit.)  C  D  was  attached  to  answer  A  B  fat  %. 
plea  of  trespass  oo  the  case,  &c.  and  thereupon  the  said  J.  B 
by  £  F  his  attorney,  complains,  for  that  whereas,  Sec.  [^/ofc^ 
ihe  cause  of  action,  and  then  conclude  as/oilows ;]-— wbereforej 
the  said  J  £  saith  that  he  is  injureds  and  hath  susuined  da^ 
.  mage  to  the  value  of  — ^.(cQ  and  theretbre  he  brings  his  suit^ 
Sec. 


/.  FOB  TORTS  TO  THB  PERSOJ^, 

^Commencement  as  above,"} 

For  keepiigft      For  that  whereas  the  said  C  D  heretofore,  to  wit,  on,  8cc.(/} 

bite  raJmkind^  ^^^  ^^'^"^  thence,  for  a  long  space  of  time,  to  »wit,  until,  and 

(^)  at  the  time  of  the  damage  and  injury  to  the  scdd  ^  i?  as  here- 

*  239        inafter  mentioned,  to  wit,  at,  Scc.(5-)  wrongfully  and  injuriously 

did  keep  a  certain  dog,  he  the  said  C  £),  during  all  that  time, 

well  knowing  that  the  said  dog  then  was  used,  and  accustomedf 

to  attack   and   bite   mankind,(h)   to  wit,  at,  &c.  aforesaid,  and 

which  said  dog  afterwards,  and  whilst  the  said  C  D  so  kept  ihe 

same  as  aforesaid,  to  wit,  on.  Sec.  aforesaid,  at,  &c.  aforcsaidy 

did  attack  and  bite  the  said  A  B  and  did  then  and  there  greatly 

lacerate,  hutt  and  wound,  one  of  the  legs  of  him  tiie  said  A  £. 


(c)  Ante^  I.  D.  (a).  (h)  This    scienter  must  be  Alleged 

(«i)  Supra,  n.  (Jb).  and  proved,  Dyttv,   25.    b.    29,  a.    2 

{e)  As  to  the  liability  of  the  ovner  Safk.  662.  2  Stsa.  1264.     1  lA  Uaym. 

of  animals  for  mischief  done  by  them,  6()6.      12  Mod.  332.       I  Liitw.   90. 

see  ToJ.  1.  Iddex,  Animalsi.    Sec  the  Cro.   Car.  487.      What   is  sufficient 

precedents,  8  Went  Index,  23.  Cctm.  evidence  of  the  defendant's  notice  of 

Dig.  Pleader,  2  P.  2.      Com.  Dig.  the  propensity,  see  2  Stra.   1264.  3 

ilctioa  upon  the  Case  for^^egTigcnce,  Eap.  Hep.  482.  Com.  Dig,  tit  Actloa 

A.  5.  on  Case  for  Negligence,   A.  5.      It 

(/)  Any  day  just  before  the  iijttry  may  be  adnsaUe  to  add  a  c/>ntit  foi- 

▼as  committed.  not  keeping  the  dog  propcrfy  sccursds. 

{g)  The  venue  is  transitory.  SEsp.Rep.  482.  or  properly  fed. 
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And  thereby  he,  the  said  j1  B^  then  and  there  became,  and  Xeepincr  mjs-. 
vas  sick,  soVe,  lame  and  disordei^d,  and  so  reniained,  and  con-  mu^!*^  ^'"" 
tinued  for  a  lonp;  space  of  lime,  to  wit,  for  the  space  of  six 
pEionths  then  next  foliowing,  during  all  which  time  he  the  said 
A  By  thereby  suffered  and  underwent  great  pain,  and  was 
thereby  then  and  there  hindered  and  prevented  from  perform- 
ing and  transacting  his  lawful  affairs  and  business,  by  him  du- 
ring  that  time  to  be  performed  and  transacted  ;  and  also,  by 
ineans  of  the  premises,  he,  the  said  jf  B^  was  thereby  then 
and  there  put  to  great  expense,  costs  and  charges,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  \^ 
and  about  endeavouring  to  be  cured  of  the  said  wounds,  sick- 
ness, lameness  and  disorder,  so  occasioned  as  aforesaid,  and 
hath  been,  and  is,  by  means  of  the  premises,  otherwise  greatly 
injured  and  damnified^,  to  wit,  at,  &c.  aforesaid.  To  the  da- 
mage, &c.     \J2unclusion  a«  cn/c,  238-3 

Pledges,  &c. 

*  240 

\_^ame  as  the  last  firecedent  to  the  o3f/w^.]— -to  hurt,  chase,  bite,  The  like  for 
worry  and  kill  shrefi  and  lamb.i^{k)  which  said  *dog  afterwards,  accustomed » 
to  wit,  on,  &c   aforesaid,  and  on  divers  other  days  and  times,  otherawiraaiS^ 
between  that  day  and  the  day  of  commencing  this  suit,  to  wit,  C*) 
at,  &c.  aforesaid,  did  hunt,  chase,  bite  and  worry  divers,  to  wit, 
one  hundred  sheep  and  one  hundred  lambs  of  the  said  A  B  oi 
great  value,  to  wit,  of  the  value  of  — l.  there  then  found  and 
being,  by  means  wliereof,  divers,  to  wit,  fifty  of  the  said  sheep, 
and  fifty  of  the  said  iambs  of  the  said  ji  ^,  being  of  great  va- 
lue, to  wit,  of  the  value  of  — ^.  then  and  there  died,  and  became 
of  no  value  to  the  said  ji  By  and  the  residue  of  the  said  sheep 
and  lambs  of  the  said    A  /^   being  also  of  great  value,  were 
tfien  and  there  greatly  terrified,  damaged,  and  injured,  and  of 


(0  See  the  notes  to  the  last  pre-  chief  he   had  done  before.     1  Lord 

•edcnt  Hayra.  IfO.    Salk.  13.  or  to  state  a 

{h)  Sec  note  ante,  23S.  n.  (u).  If  pmpensity  to  injure  animals  in  |^ne- 

lhei-e  be  no  evidence  of  the  defend*  ral,  see    12   Mo<l.    3d5,    d.36.     Lord 

ant's  haying  notice  of  the  dog's  pi-o-  Ray nu  608.    I  Salk.  13.    2Ksp.  Rep. 

pensity  to    kill  the  particnlar  cattle  48'2.  which  would  be  6ufBcient«  if  not 

vhich  haTe  been  injurc(f,    it  may  be  s^iccially  demurred  to. 
idvUftble  to  sUkte  -what  particular  mis- 


^3 
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Cfm^ffuencn  no  usc  OF  value  to  the  said  ^  -5,  to  wk,  at,  Sec.  aforesaid.     To 
^  "w****"^**-    ^jjg  damage,  &c.     [Conc/tM/072  aeante^  258.] 

Against    the       [Commencement  as  ante^  238.] — ^For  that  whereas  the   said 

fcoSIc  adjoin-  C  Dy  before,  and  at  the   time  of  the  committing  of  the  grie- 

Sr    t.^fiM!"*  vance  hereinafter  next  mentioned,  was  possessed  of  a  certain 

hying   nib-  messuage,  with  the  appurtenances,  situate  and  being  in  a  cer- 

Id,  wherdiy  ^^  Street,  Galled, ,  in  the  parish  of ,  in  the  county  of 

plaintiff    was  which  said  street  at  the  time  of  the  committing  of  such 

oTertuni€Cl  la        ^  ^  °       ^     ^ 

lib  carriage,  grievance  and  from  thence  hitherto  hath  been,  and  still  is, 
a  common  public  street  and  highway  for  all  persons  to  go, 
return,  pass  and  repass,  in,  by,  and  with  coaches,  chariots,  and 

^  241  *other  carriages,  at  their  free  will  and  pleasure,  to  witi  at,  Sec.  ; 
yet  the  said  C  Z>,  well  knowing  the  premises  whilst  he  was  so 
possessed  of  the  said  messuage,  with  the  appurtenances  as 
aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  wrongfully  and  un- 
justly, put  and  placed  divers  large  quantities  of  dirt  and  rub* 
bish  in  the  said  street,  near  to  the  said  messuage,  and  wrong- 
fully and  injuriously  kept  and  continued  the  same  therein,  and 
during  the  night  time  of  that  day,  without  fixing  or  placing, 
or  causing  to  be  fixed  or  placed,  any  light,  or  signal,  at  or  near 
such  dirt  and  rubbish,  to  denote  or  shew  that  the  same  were  so 
there  as  aforesaid,  by  means,  and  in  consequence  of  which 
said  negligence  and  improper  conduct  of  the  said  C  D  in  that 
respect  afterwards,  to  wit,  in  the  night  time  of  the  said  ■ 
day  of ,  in  the  year  aforesaid,  to  wit,  at,  &c*  aforesaid,  a 

**  certain  chariot,  or  carriage,  of  the  said  ^  B,  of  great  value,  to 

*m  wit,  of  the  value  of  — /.  with  the  said  Ji  B  therein,  then  am) 

there  going,  and  passing  in  and  through  the  said  street^  was 
accidentally  driven  upon  and  against  the  said  dirt  and  rubbishy 
and  was  thereby  then  and  there  overturned,  by  means  whereof 
the  ssud  Ji  B  then  and  there  became  and  was  greatly  huit, 
bruised,  cut  and  wounded,  and  sick,  sore,  ^c— -(same  damage 


(/)    See   precedents^    8    Wentw.  28. 72.    An   ftttioii  is  not  suatainabl* 

428.  2  Rich.  C.  P.  141, 142.  as  to  the  £6r  a  fnibUc    nuisance,     unless    the 

liability  of  the  occupier  in  a  case  of  plaintiff  has  snstained  seme  particu- 

this  nature,  see  anU,  vol,  1.  Index,  lar  damage.  Com.  Dig.   tit  Action 

tit  Nuisance   Land,    1  B.  k  P.  404.  on  \he  Case  for  a  Nuisance,  C.    Co. 

3  Hen.  Bl.  350.    Com.   Dig.  Action  Ut  5G.  a.    9.  Co.  112.  b.  113.  2  T. 

on  Case  for  a  Nuisance,  8  Went  Ini  R.  66r.    3  WUs.  413. 


I>K 


Ik* 
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t 

M9  pUe,  239,  and  if  the  plaintiff^  carriage  were  injured^  Mtate  Cofuefnencfa 
such  damage  and  the  erfiejise  of  rejiairy^o  wit,  at,  &c.  afore-  ^•'  ^"'*'^"^'^*- 
said. 

And  whereas  also  before,  and  at  the  tinae  of  the  commilting  ,Sccoti(1  onunt, 
of  the  grievance   by   the  said  P  Z>  as  hereinafier  meniioned,  ^Juni  1 1    «Jf 
there  was,  and  from  thence  hitherto  hatii  been,  and  biill  is,  a  ^^^^^.^  *p.!sfcc»- 
certain  other  comnnon  and  public  highway,  in  the  parish  afore-  si<m    of   riie 
said,  for  all  the  iiege  subjects  of  our  said  lord  the  king,  to 
go,  pass  and  repass,  at  all  times  «f  the  year,  at  their  free  will 
and  pleasure ;  yipt  the  said  G  £>,  well  knowing  the  prenuse% 
heretofore,  to  wit,  .on  the  day  and  year  aforesaid,  to  wit,  at)  . 
&|^  aforesaid,  wrongfully  and  unjustly  caused  to  be  put  asd 
placed  divers  large  quantities  of  dirt  and  rubbish,  in  the  said 
last-mentioneft. common  aftd  public  highway,  whereby  the  said 
ji  B  being  a  *liege  subject  of  bur  said  lord  the  king,  lawfully        #  242 
passing  in  anci  along  the  said  last-mentioned  highway  in  a  cer- 
tain carriage,  was  then  an4  there  with  great  force  and  violence 
overturned  in  the  said  last-mentioned  carriage.     By  means^ 
&c.     [Savie  damage  aa  in  tkejirit  county  and  conclude  as  ante^ 
238.] 

Commencement  in  case  as  ante^  238.]     For  that  whercas(«)  For  a  vnsAiOr 
the  said  C  D  heretofore,  to  wit,  on,  &c.(o)  at,  &c.(/i)  not  then  der  a  Utitai, 

^  where    the 

former  suit    • 
(m)  See  the  great  variety  of  prcce-    court  had  no  juris«Iiction,  8  Wils.  302.   terminated  by 

dents  indexed  in  8   Wcntv.  Index,  57^.    Com.  ICep.  190.  plaintifT^s  tax- 

15  to  91.    As  to  this  action  in   ee-        (n)  It  has  been  usual  to  commence  uigcostaupon 

'nei^  see  vol.  I.  tnde.x,  Mai.  Pros,  the  declaration  by  a  recital  that  •*  by  *     rneat    dft 

'  Co.  lit.  Itl.  A.  n.  4.    2  Wils.  305.  the  law  of  the  realm  no  person  ought   {noncy  into" 

Bac.  Abr.  Action  on  Case,  II.     Com.  to  be  arrested,  &c.  for  a  debt  under  court.(ni) 

Dig.  Action  upon  Case  for  a  Conspi-  10/.  &c.  ace  8  Wentw.  328.  Morg:jn's 

ncy,  A.  &c.    The  gist  of  the  action  Prec.  400.  402.  but  as  the  18  Geo.  I.  c. 

IB  the  frtfoundcd  ctrreat,  2  Wils.  305.  S9.   (amended    by    9   Geo.  II.  c.  27. 

fiw  no  action  c&n  be  supported  merely  made  perjictual  by  21  Geo.  If.  c.  S. 

for  ft  malicious  suit,  1  Salk.  14.     1  U.  aT]d   extended   to  inferior  courts  by 

le  P.  305.    Com.  Rep.  190.    When-  19  Geo.  111.  c.  70.)  enacts,  that  when 

ever  the  imprisonment  is  under  ;•<?-  the  cause  of  action  does  not  amount 

gular  process,    trespass    cannot   be  to  10/.  or  upwards,  Uie' plaintiff  shall 

supported,   and  case  is  the  only  re-  not  proceed  by  arrest,  this  public  and 

inedy,  3  T.  R.  185.    Hob.  t2C6.     1  T.  general  law  needs  not  be  recited. 
K.   544.    When  the    arrest  wa»  on         (o)  Tlie  teste   of  the  writ,  or  the 

process  out  of  an  inferior  court,  the  day  it  is  actually  issued  j  but  the  first 

*  deoltration  will  be  similar  to  this  ex-  is  preferable;    ante,  162.  notes  (A) 

«ept  in  Ae  statcmcnL  of  the  pifjcess.  and  (/). 
fSase^  may  be  supported,  thoue:h  the        (/>  )  The  rcnuo.is  transitory. 

Vol.  it.     '  T^  28  ]     " 


^ 
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Fvr  mqi^cuftif  having  any  reaeonable  or  pn0bable(7)  cause  of  action  wliatso- 
at^-e$e.  '  ^^^^  against  the  said  J  By  to  the  amouftt  of  10/.  or  upwards,(r) 

but  wrongfully  and  unjustly  contriving  and  intending  to  ivapn' 
son,  harass,  oppress  and  injure  the  said  ^  B^  &laely  and.HM^i- 
ciousIy(»)  caused  and  procui^d  to  be  sued  and  pro^cuted  out 
of  the  court  of  our  said  lord  the  king,  before  the  king  himsqiC 
♦  243  (the  said-court  *then  anil  still  being  holden  at  Weatminsttr^  la- 
the coMXiVf  oi  MiddU€8exyj{t)  a  certain  writ  of  our  said  lord  the 
king,   called  a  latiiat{u)  at   the  suit  of  the  said    C  D  against 

the   said  A  B  directed  to  the  sheriff  of  >  by    which 

said  writ  our  said  lord  the  king  commanded  the  said  she- 
t:  riff  that  he  should  take  the  said  ^  ^  if  he  should  be 
foii||ld  in  his  bailiwick,  afhd  him  safely  keep,  so  that  lie 
might  have  his  body  before  our  sakl  lord  Oie  king,  ^  ff>«/- 
nunster^  on  ■  ■,  to  answer  the  said»C  /)  of  a  plea  of  trespass) 
and  also  to  a  bill  of  the  said  OD,  against  the  said  ^  ^  for  j-— /. 
upon  promises,  according  to  the  custom  of  the  said  toort  of 
our  said  lord  the  king,  before  the  king  himself  to  be  exhibit* 
ed,  and  that  the  sheriff  should  then  have  there  that  writ.  And 
the  said  C  Z)  contriving  and  intending  as  aforesaidy  afterwards 
and  before  the  delivery  of  the  said  writ  (or  firece/it)  to  the  said 
sheriff  to  be  executed  as  hereinafter  mentioned,  to  wit,  on,  &c. 
aforesaid,(x)  at,  &c.(i/)  aforesaid,  falsely  and  maliciously,  and 
without  having  any  reasonable  or  probable  cause  of  action  what- 
'  soever  against  the  said  A  B  xo  the  amount  of  10/.  or  upwards^ 
caused  and  procured  the  said  writ  {or  precept)  to  be,  and  the 
same   then  and  there  was  marked  and  indorsed  for  bail  for 


t« 


-«*• 


(9)  Whether  there  was  a  prohablc        (/)  This  «j|egAtion  is  umM^eBSary, 
cause,  18  R  mixed  pt-oposition  of  lav    flnd  if  tlic  writ  be  stated  to  have  bcea 


and  fact,  I  Wils.  232.    1  T.  R.  544, 
545. 

{r)  Antey  n.  («). 

(»)  As  to  the  allegation  of  defend- 
ant's malicious   intent,   sec  2  A\il8. 
305.  and  1    Wils.  233.     The   wonls 
*^fid%ilkj^  or    "  ^vrouirfvUif^"  hare 


sued  out  in  vacation,  would'  render 
the  declaration  demurrable,  Oftfe,  162. 
n.  (0. 

(?/)  As  to  the  statement  oTa  latitat^ 
or  bill  of  Middlesex,  see  tUUe^  162. 
of  a  special  original,  ante^  166.  of  a 
capitis  in  C.  P.  afite^  167.      If  the 


been  holdcu  to  be  sufnciciitly  cxprcs-  writ  were  is8ued-<into  Middlesex,  ob- 

sivc  of  a  malicious  intent ;  1   Sannd.  serve  n.  (/),   ante,   162.    The  wiit 

S42.  a.  n.  2.     1  East,  563.    Com.  Dig.  should  be  correctly  stated,  1  H.  BL 

Action  on  Case  for  Conspiracy,  C.  3.  40.     IT.  U.  238. 

The  malice  is  in  general  to  be  impli-  {j^  The  day  on  which  the  writ  i% 

ed  from  the  want  of  probable  cause,  stated  to  have  been  issued. 

1  T.2LS45.  (y)  The  venue. 


1 

* 
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.(z)  and  the  ssdd  writ  (or  firecefii)  *bcing  so  marked  and  inj-  For  tna^ou? 
dorsed  for  bail  as  aforesaid,  the  said  C  D  afterwards  and  before  ""'^*^ 
the  said  return  thereof,  to  wit,  oui  &c.(a)  at,  &c.(6)  aforesaid, 
contriving  and  intending  as  aforesaid,  and  without  having  any 
reasoQSlble  or  probable  cause  of  action  whatsoever,  against  the 
said  ^  ^  to  the  amount  of  10/.  or  upwards,  falsely  and  maii- 
ciously(c)  caused  the  said  A  J9  to  be  arrested  by  his  body  un- 
der and  by  virtue  of  the  said  writ,  (or  firecefit^)  and  to  be  there- 
-  upon  imprisoned  and  kept  and  detained  in  prison  for  a  long 

space  of  time,  to  wit,  for  the  space  of hours  then  next  fol-. 

lowing,  and  until  he  the  said  ^  ^,  in  order  to  procure  his  re- 
lease and  discharge  from  the  said  imprisonment,  was  forced  and 
obliged  to  and  did  then  and  there  procure  certain  persons,  to 
wit,  jB  ^and  G  //"to  become  bail(<3Q  for  the  appearance  of  him 
the  said  A  Bin  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  at  the  return  of  the  said  writ,  {or  firccefu^^  to 
answer  to  the  said  C  Z>,  according  to  the  exigency  of  the  said 
writ,  (or  firecefity)  and  upon  that  occasion  he  the  said  A  B  and 
the  said  E  i^and  G  Hwere  forced  and  obliged  to  and  did  then 
and  there  enter  into  a  certain  bond  or  obligation  for  the  purpose 
aforesaid,  whereas  in  truth  and  in  fact  he  the  said  C  D  &t  the 
time  of  suing  forth  the  said  writ,  and  of  the  said  arrest  and  im«- 
prisonment,  had  not  any  reasonable  or  probable  cause  of  action 
against  the  said  A  B  to  the  amount  of  10/.  or  upwards,  or 
whereby  or  for  which  he  the  said  A  By  by  the  law  of  this  realm, 
or  by  the  practice  of  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  could  or  ought  to  have  been  arrested,  or 


(r)  According  to  the  fact    Some-  (6)  Some  place  in   the  county    ia 

timea  it  is   stated  that  this  indoi*9c-  which  the  arrest  was  made,  and  if  the 

sncot  was   made  by  virtue  of  an  affi-  venue  be  not  laid  in  tliat  county,  state 

davit,  filed,  kc.   but  tliis  should  be  such  venue  under  a  scilicit,  at  the  end. 

omitted,  as  it  only     incumbew  the  of  the  sentence, 

plaintiff  with  unnecessary  evidence,  I  (c)  ^^rUe,  242.  n.  (s). 

B.  &  P.  281.  (r/)  If  the  plaintiff  did  not  find  bail. 

(a)  The  precise  time  is  not  mate-  or  if  there  be  any  doubt  as  to  tlie  pmof 

rial,  but  it  is  usual  to  insert  the  day  of  the  bail-bond,  this  allegation  and 

^  of  the  arrest,  or  some  day  just  before  that  of  tlie  costs  of  procui'ing  bail, 

it  should  be  omitted. 


< 


m 
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/%r  maliciom  holden  t6  *bail  as  aforesaid, t     And  the  said  A  B  fiirtlier  baitti^ 

The  tcpmi-  ^^^^   ^"^^^  proceedings  were  thereupon  had  in  the  said  suit, 

nation  of  the  that  afterwards,   to   wit,  on,  Scc.(/)  a  certain    rule  and  order 

former  suit  .  ,     .        .  •  ,  i-  ^i.  j 

(e).  was  duly  made  by  tlie  said  court,  according  to  the  course  and 

practice  of  the  same  court,  whereby  it  was  ordered  by  Ihe  said 
court,  that  the  said  A  B  should  have  leave  to  bring  into  court 
in  the  said  suit,  — /.(i')  and  that  thereupon  (unless  the  said  C 
D  should  accept  thereof,  together  with  his  costs  and  charges 
to  l>e  taxed  by  the  master  of  the  said  court,  in  full  discharge  of 
the  said  suit,  the  said  sum  of  — /.  should  be  struck  out  of  the 
declaration  in  the  said  suit,  and  paid  out  ot  the  said  court  to  tlie 
said  C  D  ov  his  attorney,  and  that  upon  the  trial  of  the  issue, 
^  the  said  C  D  should  not  be  pennilled  to  give  evidence  for  the 

said  sum  of  — /.  And  the  said  A  B  further  saith,  that  after- 
wards, to  wit,  on,  &c.(/;)  the  said  A  B  did  bring  into  court  in 
the  said  suit,  the  said  sum  of  — L  in  the  said  rule  er  order 
mentioned,  and  that  the  costs  of  the  said  C  Z)  in  the  said  smt 
were  duly  taxed  by  the  master  of  the  said  court,  at  the  mstance 
and  request  of  the  said  C  Z>  at  — /.  which  said  last-mentioned 
*  246  sum  of  — L  together  with  *the  said  sum  of  — /.  was  afterward%. 
to  wit,  on,  &:c.  last  aforesaid,  duly  paid  to  the  said  C  Z),  and 
the  said  C  D  did  accept  the  same,  together  with  the  said  sum 
of  — /.  in  full  discharge  of  the  said  suit.  And  the  said  action 
was  and  is  by  means  of  the  premises,  and  according  to  the 


(^)   It  must  be  averred   that  the  the  old  entries  referred  to,  8  Wcutw^ 

former  suit  determined  in  the  pre-  Index,  19.  do  not  shew  the  temiiaaa 

sent  piaintiiT's    fav«)ur,   and  a  le^al  tion  of  the  first  suit.    The  plnintiff  ia 

conclusion  of  ihi-  suit  must  he  sliewn,  the  above   action   obtained  a  verdict. 

Glib.  C  L.  and  £.  163.      1    Salk.    15.  noiwithstauding;   the  vase  in    1    Esp. 

1  Dousr.   215.    ^Villes,  520.   n.  a.     1  Ucp.79.   3  Esp.  Rep.  34,  and  no  objeo- 

Eep.    Rep.   79.     Bac.    Ahr.   Actions  tion  was  taken  to  this  mode  of  deter- 

on    Cave,   H.       Com.    Dig.    Acti  .n  mininj;  the    suit;    see   Tidd'a   Prac 

Case  Conspiracy,  C.  5,     ,intt%  vol.  1.  ToniiS,  Index,  Judjjraents  for  Defcnd- 

Index,  Mai.  Pi-os.     2  T.  U. '2'25.   '2^2.  ant%   as  tolhe  m^xle  of  descrihingthe 

1  Saund.  SJ'iS.  b.  in   notes,  and  "2^8,  diiVcrenL  modes  by  which  llie  suit  ter- 

229.  but  the  omisi^ion  is  nidiMl  by  ver-  minatcdiu  favour  of  ihc  present  plain' 

diet  by  the  common  luw.   1    Saund.  tiO*. 

S2S.  b.  in  notes,   and  2'2S,  229.    See  (/)  The    date   of  the   rule  j  cxa- 

thc  reason,  I  Saund.  2'24.  b.     2  T.  R.  mine  the  draft  therewith. 

228.      In  Morgtm'a   Pioc.  4414,   4t>5.  (j^)  The  sum  tendered  must  have 

the  declaration  merely  alleges,  **  that  been   under   10/.   or   the  dccUratioi^ 

the  ]>laint  wn»  duly  ended  and  deter-  mifl*  be  differently  framed, 

mined-    bcreral  of  the  precedcuU  in  (A)  The  day  of  taMUOii 


•» 


■•  '. 
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course  and  practice  of  the  said  court  wholly  discharged,  end-  J*^(»'  inalidoic% 
cd  and  determined,(0  to  wit,  at,  &c.  aforesaid.     By  means(A:) 
of  which  said  several  premises,  he  the  said  ^  By  whilst  he  was 
so  imprisoned  as  aforesaid,  not  only  suffered  great  pain  of  body  , 
»     ^  and  mind,  and  was  greatly  exposed  and  injured   in  his  credit 

and  circumstances,  and  was  hindered  and  prevented  from  per- 
forming and  transacting  his  lawful  affairs  and  business  by  him 
dtiring  that  time  to  be  performed  and  transacted,  but  wets  also 
*    .  forced  and  obliged  to  lay  out  and  expend,  and  did  necessarily 

lay  out  and  expend  divers  large  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  -— /. 
in  and  about  the  obtaining  of  his  release  from  the  said  arrest 
and  imprisonment,  and  in  and  about  other  the  premises,  and       "  • 

"  "liath  been  and  is  by  means  of  the  premises,  otherwise  greatly 
injured  and  damnified,  to  wit,  at,  &c.  aforesaid.  {Conchide  aa 
antCy  238.] 

ft 

•A 

I- 

[Same  as  the  last  precedent  to  the  obelisk  in  page  245.  and  The  like 

■-  ...         where*     the 

then  proceed  asfoUoius  :]  And  the   said  ^  J9  in  fact  saith,  that  first  suit  wait 
such  proceedings  were  thereupon   had  in  the  said  suit,  that  /^^ 

afterwards,   to  wit,  in  term  then    next   following,  the 

said  C  D  did  not  prosecute  his  said  bill   (or  writ)  against  the 

said  Ji  B  with  effect,  but  voluntarily  permitted  his  said  suit  to 

be  discontinued  for  want  "of  prosecution  thereof,  and  thereupon         IK  247 

it  was  then  and  there  considered  in  and  by  the  said  court,  that 

the  said  C  D  should  take  nothing  by  his  said  bill,  (or  nority)  but 

that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  &c.  as 

by  the  record  and  proceedings  thereof  still  remaining  in  the  said 

court  of  our  said  lord  the  king,  before    the  king   himself,   at 

Westminster  aforesaid,  more  fully  appears ;(/«)  whereupon  and 


A. 


(i)  Jinte,  245.  n.   («).  to  give  evidence  of  it  on  the  trial 

(fc)  If  the   plidntift'  have  sustained  Pcake,  C.  N.  P.  46.  62. 
»ny  particular  damage,  besides  tliose        (J)  See  the  notes  to  the  last  urece- 

inconveuiences  uhich  are  here  en u-  dent;    see   8  Wentw.   329.  and   tlic 

merated,  and  which  are  incidental  to  form  of  a  judgment  of  diiicouUnuauce, 

the  imprisonment,  it   must  be  sUtted,  Tidd's  Prac.  Forms,  310. 
or  the  plaintiff  will  not  be  permitted        {in)  This  is  not  necessary,  ante^ 

J82.T1.  (7). 
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V 

For  miiUcioxu  whereby  the  said  suit  then  and  there  became  and  was,  and  is- 

pivsecuUon.  '  ' 

wholly   ended  and  determined,  to  wit,  at,  &c.  aforesaid.     By 
means,  &c.     [^Conclude  as  antc^  246."| 

The  like              \_Sa?ne  as  the  firecedmty  ante^  242,  to   the  end  of  the  obelisk j        ^\*" 
first  suit  was  ^^^  ^^'^^^  pr acted  as  foUoivs  :J  And  the  said  ^  jB  in  fact  saith/ 
wd  ffi^^^*'     ^*'  ^^^  ^^^^  ^  ^  ^'^^  "°^  prosecute  his  suit  against  the  said 
A  B^'hnt  therein  wholly  failed  and  made  default.     And  there- 
upon afterwards,  to  wit,  in term,  in  the  ■         year  of  the         * 

reign  of  our  said  lord  the  king,  it  was  considered  by  the  said 
,  court  of  our  said  lord  the  king,  before  the  king  himself,  that  the 

said  C  D  should  take  nothing  by  his  said  bill,  {or  writ^)  but  that 
*  '      he  and  his  pledges  to  prosecute  should  be  in  mercy,  and  that  the 

said  A  B  should  go  thereof  without  day,  &c.  as  by  the  re- 
cord and  proceedings  thereof  still  remtiining  in  the  said 
couit  of  our  said  lord  the  king,  before  the  king  himself,  at 
West77iinster  aforesaid,  more  fully  and  at  large  appears,(o)  and  *  • 
the  said  action  was  and  is  thereby  wholly  ended  and  determi- 
ned, to  wit,  at,  Sec.  aforesaid.  By  means,  &c.  [Conclude  <i»  " 
antcy  246.] 

The  like  [Saiyie  as    the  firecedent^  ante^  242.  to  the  obelisk,  and  then 

*  '  wJ^T  ve^h^t  ttroceed  as  folloius :]    And  the  said  A  B  ix\  fact  saith,  »that 

for   the    de-  such   proceedings  were    had    in   the    said    suit*,   that   affer- 

feiKiant  m  the  in  ^  ^ 

former  suit,     wards,  to  wit,  in term,  in  the  —  year  of  the  reigii  of 

*  ^R  our  suid  lord  the  king,  it  was  considered  in  and  by  the  said 
court,  that  the  said  C  D  should  take  nothing  by  his  said  billy 
{or  writ,)  but  that  he  and  his  pledges  to  prosecute  should  be  in 
mercy,  8c c.  as  by  the  record,  Scc.(9)  Whereupon  and  where* 
by  the  said  suit  became,  and  was,  and  is  wholly  ended  and  de» 
termined,  to  wit,  at,  &c.  aforesaid.     \^Conciude  as  ante,  246.] 


(;i)  See  the  notes  to  the  precedcnit,  (o)  Uniiccessai'y  antCy  IS2.  n.  {q). 

(«n^f,  ii4i2.     See  the  foria  of  the  en]Lry  (p)   See  Tidd's  Prac.  Forms,  3lJ/ 

of  the  judgment   of  mnpi'os  ;  Tidd'9  (y)  Jiiitef  '1\7.  n.  {in). 
PrRC.  Forms,  310. 
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For  that  whereas  the  aaid  -^  B  now  is  a  good,  true,  honest.  For  malicirnfi 
just  aod  faithful  subject  of  this  kingdom, («)  and  as  such  haih  ^  . 

always  behaved  and  conducted  himself,  and  hath  not  ever  been  mwly  char- 
guilty^  or  until  the   time  of  the  commuting  of    the  sevend  tiH'  of  ielony 
grievances  by  the  said  C  Dy  as  hereinafter  mentioned,  been  l^^^^\f*  -yf^ 
suspected  to  have  been  guilty  of  felony,  or  of  any  other  such  peace,   and 

causing     him 

crime,  by  means  whereof  he,  "the  said  A  B  before  the  to  be  invpii- 
committing  of  the  said  several  grievances  by  the  said  C  D  ^[^-rant^iintri 
as  hereinafter  mentioned,  had   deservedly  obtained  and  acqui-  '».<^   **«  ,  **'*" 

^  chargefl    i>y 

red  the  good  opinion  and  credit  of  all   his  neiijhbours,  and  ihejusUce.'(r) 

other  good  and  worthy  subjects  of  this  realm,  to  wit,  at,  &tc.  "^ 

■  ;(^)  yet  the  said  C  D  well  knowing  the  premises,  but 

contriving  and  malicic;usly(w)  intending  to  injure  the  said  A  B 

vck  his  aforesaid  good  name,  fame  and  credit,  and  to  bring  him 

into  public  scandal,   infamy  and  disgrace,  and  to  cause    him 

the  said  A  B   to  be  imprisoned  for  a  long  space  of  time,  and 

thereby  to  impoverish,  oppress  and  wholly  ruin  him   hereto- 

fore,t  to  wit,  on,   &c.  at,   &c.  went  and  appeared   before  one 

jB  Ft  esquire,  then  and  there  being  one  of  the  justices  of  our 

lord  the  now  king,   assigned  to  keep  the  peace  of  our  said 

lord  the  king  in  and  for  the  county  of ,  and  also  to  hear 

and  determine  divers   felonies,  trespasses  and  other  misde* 


(r)  Sec  tlie  various  precedents  in  8  («)  Tliis  inducement  is  usually  in-                          Stf 

Wentw.  Index,  15  to2i.      As  to  this  serted,  but  it  is  not  traversable,  Stile^ 

action  in  general,  see  vol.   1.  Index,  118.  and  if  omitted,   the  declaratloa 

tit.  Mai.  Pros.     Bac.  Abr.  tit  Action  would  be  sufficient.    The  inducement 

on  the  Case,  H.  Com.  Dig.  tit  Action  is  similar  to  that  in  an  action  for  a  U- 

<MJ  the  Case  for  aConspiracy.  I  Saund.  bel,  or  for  words,  post,  255.    In  genc- 

^8  to  230.  in   notes,   from  which  it  ral,  a  criminal  prosesution  is  injurious 

appears  that  to  support  an  action  for  to  the  character  of  the  plaintiff,  see 

a  criminal  proseeotion,  four  circum-  supra,  note  (r).     Gilb.  C.  L.  and  R. 

stances  must  concur  ;  1st.  Falsehood  185.     12  Mod.  208.  in  which  case  thi.s 

Id  the  original   charge,    and   which  inducement   of  tlic     plaintifl^'s  good 

must  have  terminated  in  favour  oftlic  character  is   proper,  but  if  the  pro- 

pkuntiff.    2dly.  The  want  of  probable  ceeding  were  not  prejudicial  to  the 

cause  for  instituting  such  proceeding,  plaintiff's  character,  the  inducement 

3(Ily.  Malice  in  tlie  prosecutor.  4thly.  should   be  omitted,  and  the  fleclara- 

Damage  to  the  accused  party,  which  tion  commence  with   the  statement 

may   be  either  to  his  person  by  im-  that  the  defendant  contriving,  ^c.  to              > 

prisonmeot— to    his    reputation    by  cause  the  plaintiff  to  be  imprisoned* 

8candal-»or  to  his  property  by  ex-  &c.  id.  ibid, 

pense,  Gilb.  C.  L.    and  E.  185.  202.  (^)  The  venue  is  transitory. 

12  Mod.  208.     IT.   R.   493  to  551.  (k)  As  to  the  iillegaaon  of  malice. 

These  four  circumstances  must    be  see  ante,  242.   a.   («),  and  4  Bnrr.       •»* 

c'ori'ccthr  statetl  in  the  declaratioi.  lt/74. 

,1    » 
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J^  maUcim^  meanors  committed  in  the  sdd  coumy^C^)  and  then  and  there> 

prosecution,     ^ef^j.^  j^g  said  J£  /^,  SO  being  such  justice  as  aforesaid,  to  wity 
at,  &c.   aforesaid,  falsely   and   maliciously,   and  without  any 
reasonable  or  probable  cause(i/)  whatsoever,  charged  the  said 
A  B  with   having(r)  feloniously  stolen  a  certain  gold  watch*  of  , 
him  the   said  C  Dy  and  upon  such  charge,  he  the  said  C  D 

*  250  falsely  and  maliciously,  *and  without  any  reasonable  or  proba^ 
ble  cause  whatsoever,  caused  and  procured  the  said  E  i^>.to 
being  such  justice  as  aforesaid,  to  make  and  grant  his  certain 
warrant,  under  his  hand  and  seal,  for  the  apprehending{a)  and 
taking  of  the  said  j1  B^  and  for  bringing  him  this  said  A  B 
before  him  the  said  E  F,  or  some  other  of  his  majesty's  jus- 
tices of  the  peace  in  and  for  the  said  county  of  — >  to  ho 
dealt  with  according  to  law,  for  the  said  supposed  o£Fence  » 
and  the  said  C  D^  under  and  by  virtue  of  the  said  warranty " 
afterwards,  to  wit,  on,  Sec.  to  wit,  at,  Sec.  aforesaid,  wrongfully- 
and  unjustly,  and  without'  any  reasonable  or  probable  cause(^)i 
whatsoever,  caused  and  procured  the  said  A  B  lahQ  arrested 
by  his  body,  and  to  be  impnsoned(c)  and  kept,  and  detained  in 
prison  for  a  long  space  of  time,  to  wit,  for  the  space  of  - 
hours  then  next  following,  and  until  he  the  said  C  />,  after- 
wards, to  wit,  on,  £cc.  to  wit,  at,  Sec.  aforesaid,  falsely  and  ma* 
liciously,  and  without  any  reasonable  or  probable  cause  whatso- 
ever,  caused  and  procured  the  said  ^  iB  to  be  carried  and  con- 

^  veyed  in  custody  before  the  said  E  7",  so  being  such  justice  as  * 


i* 


(.r)  In  Com.   Dig.  tit.  Action  on  {y)    This    allegation     in  mnterial^ 

Case  for  Conspiracy,  C.  4.  it  is  said,  ante,  248.   n.    (r),   and  antc^JAZ.  n. 

tliat  it  must  be  alleged  in  the  decla-  (7).     1  Wils.  232.     1  T.  R.  544,  545- 

I'ation  that  the    former    proceeding  4  Durr.    19/4.     Gilb.  C.   L.  and  E. 

against  the  pluintilf  was  instituted  be-  187.     bee  3  Hawk.  P.  C.  7  edit.   I6I. 

fore  a  justice  or  court  of  competent  as  to  what  is  a  probable  oauae. 

jurisdiction  to  try  the  olTence,  and  (z)    The  statement  of  this  charge 

see  Roll.  Abr.  Action  «<r  Case,  p.  50.  is  to  be  taken  from   the  magistrate's 

but  as  it  is  now  settle<l  that  an  action  waiTant,   or  from   tlie  examinaticm  of 

may  be  8up]»oilcd  for  a  malicious  pro-  the  defendant  on  oath, 

seculion  of  a  defective  indictment,  {a)  This  is  to  be  taken  from  the 

(see  4  T.  R.  247.     1  Snlk.  15.  notes,)  warrant, 

and  that  c«se  may   be  supported  for  (A)  Ante,  249.  n.  (y). 

a  malicious  arrest  in  a  court  having  (r)  The  imprisonment  being  one 

no  jurisdiction,  2  Wils.  302.  it  scens  of  the  damages,  iu  respect  of  which 

not  material  to  allege  that  the  jtis-  the  action  is  sustainable,  should  be 

ticcs,  &c.  had  co£ni>ctent  aulhorityi  stated,  see  ante^  248.  n.  (r). 
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aforesaid,  and  to  be  committed  by  the  said  justice,  for  a  further  For  maUcimis 
examination,  to  a   certain  gaol  or  prison  of  our  said  lord  the  P''°^^^'^^'°^'*- 
king,  called  ■,  and  there,  to  wit,  in  the  said  goal  or  prison, 

he  the  said  C  D  then  and  there  falsely  and  maliciously,  and 
vithout  any  reasonable  or  probable  cause  whatsoever,  caused  - 
and  procured  the  said  j1  B  to  be  imprisoned,  and  to  be  kept 
and  detained  in  prison  for  a  long  space  of  time,  to  wit,  for  the 
fipace  of  — — ,  then  next  following,  and  until  he  the  said  C  /), 
afterwards,  to  wit,  on,  Sec.  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  whatsoever,  caused  and  pro- 
cured the  said  >il  B  to  be  carried  and  conveyed  in  custody  be- 
fore one  G  //,  then  and  there  being  a  certain  other  justice  of 
our  said  lord  the  king,  assigned  to  'keep  the  peace  of  our  said  *   25 1 

lord  the  king,  and  to  hear  and  determine  divers  felonies,  tres- 
passes, and  otlier  misdemeanors  committed  in  the  same  coun- 
ty of —,  to  be  examined  before  the  said  justice,  touching 
and  conceniing  the  said  supposed  crime,  which  said  last-men- 
tioned justice  having  heard  and  considered  all  that  the  said 
C  D  could  say  or  allege  against  the  said  A  Bj  touching 
and  concerning  the  said  supposed  offence  then  and  there,  to 
¥dt,  on,  Sec.  last  aforesaid,  at,  &c.  aforesaid,  adjudged  and  de- 
termined that  the  said  A  B  was  not  guilty  of  the  said  suppo- 
sed offence,  and  then  and  there  caused  the  said  ^  ^  to  be  dis* 
charged   out   of  custody,  fully  acquitted  and  discharged(f/)  of  ^ 


(e/)    The    declaration   must  shew  trate  upon  ft  charge    of  felony,    of 

that  the  former  prosecution  was  at  an  which  the  ma^strate  discharges  him, 

end,  though  the  omission  will  be  aid-  and  for  which  no  indictment  is  after- 

ed   hy  vei*dict,   sec   the  <»ise8,   an/e,  wards  preferred ;    if  it  were   other* 

245.  D.  (tf),  and  1   Stra.    114.  Com.  wise,  as  the   party    accused  has  no 

Dig.  Action  upon  Case,    Conspiracy,  mode  of  forcing    the    prosecutor   to 

C.  5.    Bac.  Abr.  Aotioo  on  Case,  H.  prefer  a  bill,  he  would  be  without  re* 

In  2  T.  K.  231.  Buller,  J.  observed,  dress,  and  see  3  Esp.  Rep.  Ifio.  Cas© 

that  the  words   "  released   and   dis-  may   be  supported   ag:unst  a  person 

eharged  from  the  said  imprisonment"  for  maliciously    obtaiiting    a  Rcarch 

ape     not  sufficient,   they   not    being  warrant,  though  no  goods  w^cre  found, 

equal    to  tlie    word     acq^uitted,  and  Uiough  consequently  no  prosecii- 

wliich  has  a  definite  meaning,  name-  tion  could  be  instituted,  see  Hoote  v. 

fyf  by  a  jury  on  the  trial,  and  that  it  Cooper  and  another,   1    T.    R.  SSS.  / 

must  be  shewn  upon  the  face  of  the  8  Esp.  Rep.  144.  147.  Roll.  Abr.  Ac- 

(leolaratioQ,  that  the  original  prose-  tion   sur  Case,  P.   and  in   Bac.  Abr. 

ctttion  was  at  an  end  ;  but  it  must  not  Acuon  on  the  Case,  H.  it  is  said  that 

be  inferred  from  this  observation,  that  action  lies   whether  the    prosccuto**  * 

no  action  can  be  supported  by  a  per-  proceed!  so  far  as  actually  to  etchibit  ^  " 

son  who  was  taken  before  a  roagis-  an  indictment  or  not. 

Vol.  It  E  29  ]. 
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For  malirioua  the  said   supposed  offence  ;  and  the  said  C  D  hath  not  further*' 
prose cutwfui.     pp^jj^^^^^^j  |jjs  g^j^i  complaint,  but  hath  deserted  and  abandon- 
ed the  same,  and  the  said  complaint  and  prosecution  is  wholly 
ended  and  determined,  to  wit,  at,  8cc.  aforesaid. 

w 

I 

Second  count.  And  whercas  also  the  said  C  D  further  contriving  and 
■"*  252  '  *maUciously(e)  and  wickedly  intending  as  aforesaid,  hcrelofore, 
to  wit,  on,  Sec.  at,  &c.  aforesaid,  falsely  and  mulicioubly,  and 
without  any  reasonable  or  probable  cause  whatsoever,  charged 
the  said  A  B  Avith  having  committed  felony,  and  upon  such 
last-mentioned  charge,  he  the  said  C  D  then  and  there,  to  wit, 
on  the  same  day  and  year  lust  aforesaid,  at,  &c.  falsely  and  ma- 
*  liciously  caused  and    procured  the  said  ^  Z?  to  be  arrested  by 

his  body,  and  to  be  imprisoned  and  to  be  kepi  and  detained  in 

prison  for  a  long  spt^ce  of  time,  to  wit,  for  the  space  of  ■  ■     ■» 

then  next  following,  and  at  the  expiration  of  which  said  time, 

he  the  said  j1  B  was  duly  discharged  and  fully  acquitted  of  tho 

Dampsfe    ap-  said  last-mentioned  offence,  to  wit,  at,  &c.  aforesaid .(/)     By 

both  coanu.     means  of  which  said  several  prcmises(5-)  he  the  said  A  B  hath 

been,  and  is   greatly  injured  in  his  said  credit  and  reputation, 

and  brought  into  public  scandal,  infamy  and  disgrace,  with  and 

amongst  all  his  neighbours,  and  other  good  and  worthy  subjects 

of  this   kingdom,  and  divers  of  those  neighbours  and  subjects, 

^  to  whom  his  innocence  in  the  premises  was  unknown,  have,  oq 

occasion  of  the  premises,  susj)ected  and  believed,  and  still  d© 
suspect  and  believe,  that  the  said  A  B  hath  been  and  is  guilty 
of  felony ;    and  also  the  said    A   B    hath,   by  means  of  the 


{c)  This  count  in  respect  of  its  gc-  ny,  counts  may  he   here    addled  for 

uerality,  is  freqtienlly   adf)pted   as  a  the  words,  1  Saund.  133. 
second  count,  see  Roll.  Abr.  Action        (j^)  We  have  already  seen  that  the 

sw'  Case,  2.  pi.   5.    It  may  be  qiies-  damage  may  be  imprisonment,  seiin* 

t  ion  able,  however,  whether  it  would  dal     or   expense,  ante^   248.   n,   (r). 

^  sufficient  upon  demuiTcr.  These  and  any  other   particular  da- 

(  /*)  The  occnsuiion  of  felony  be-  mai^     should     be     oircumstantially 

ibrc  the  mnpistrate,  or  in  any  other  staled,  or  such  as  are  not  necessarily 

conrse  of  lecral  pif)ceeding,  cannot  be  iiicidental  to  the  premises  will  not  be. 

treated   as  UheUouSy  \  Saiiad.  132.  n.  admissible  m  evidence,  ante^  tJ46.  n^ 

1.  but  if  the  dcfiMulnnt,  at  any  other  (AV 
ifi'mr,  accuse  the  pluintiS'  ©f  the  C;t*H 


okpart  iiF  — — 
IVNiTIn  liu  credit  -.uv.f  • 


'jjf  oKir  lord  Ihc  now   king,  st  Uk  ^vtk 
nnfl    terininrr  of  owr    said  lunl     \h- 
.>r  the  county  of  ■    —  ,  at  the  scasnn  huu'^'.-  (ur  i 
,  liefore  the  said  £  /■,  «  W,  i  A"  am!  i.  JI^  c*. 

;■?,  ilii'ir  fellows,  juatkes  of  cur  suiil  lord  ifte 

.  .jcsty'a  IcUcrs  p;ilcm,  under  tlic  Bft^al 

.  Uifl  guiue  jiiallce^  bcfirr  n.iine(i,  axid 

r^  [jaieUt  QiunvdjU)  li(.Mr;iml  duieriiiiiin 

.  ;ioiM^!><;ai  Diitl  other  mUd  Lin  Conors  coinmll- 

^■;hI  county,  he  the  smc\  C  1)  fulscly  mid  nm- 

'liUiaut  iiny  rcdsunalilc  or  prdiuliie  ciiii«e  nhat- 

I  i;n<l  <::iusci1,  uikI  prncuved  lo  he  LucUccctl)  <hc 


f- 

, 

^*               1 
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For  maUcii/uM  said  ^A  B^  by  the  name  of  jf  B,  late  of  the  parish  of  — ,  in 
prosecutions,     ^j^^    ^^^^^^   ^^ ^  ^^^  ^^^^^  ^^      j-^^^^  ^^^^^   ^^^   material 

Removal  hj  fiart9  of  the  indictmenty  and  then  firoceed  afi  follows  T^^^yiYACh. 
said  indictment  our  said  lord  the  king  afterwards,  for  certain 
reasons,  caused  to  be  brought  before  him,  to  be  determined  ac- 

Trial  and  ac-  cording  to  the  law  and  custom  of  England  ;  and  the  said  ^-B  fur- 


quittal. 


Judgment 
thereon. 


*  255 


ther  says,  that  the  said  C  D  afterwards  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  prosecuted,  and 
caused  to   be  prosecuted,   the  said  indictment  against  the  said  . 
A  J9,  until  the  said  A  By  afterwards,  to  wit,  at  the  sittings  at 
JSTisi  Priusy  holden  on  next  after  the  end  of  the  term  q/"— , 

in  the  (Ar)  year  of  the  reign  of  our  said  lord  the  now  kingy 

before  Lloyd  Lord  Kenyony  chief  justice  of  our  said  lord  the 
king,  assigned  to  hold  pleas  before  the  king  himself,  Roger 
Kenyony  gentleman,  being  associated  unto  the  said  chief  jus- 
tice, according  to  tlie  form  of  the  statute,  in  such  case 
made  and  provided,  was  in  due  manner,  and  by  due  course  of 
law,  acquitted  of  the  said  premises  in  the  said  indictment, 
charged  upon  him  by  a  jury  of  the  said  county  of  Middlesex  i 
and  whereupon  it  was  afterwards,  to   wity  in  ^f teen  days  from 

the day  of  Easter^  in   Easter  termy{l)  in  the  40th  year  of 

the  reign  aforesaidy  constderedim)  and  adjudged  by  the  court  of 
our  said  lord  the  kingy  before  the  king  himself,  the  same  court 
then  and  still  being  holden  at  Westminstery  in  the  county  of 
Middlesex,  that  the  said  A  B  should  depart  thence  without 
day  in  tliat  behalf,  and  the  said  A  B  was,  and  is  duly  dis- 
charged of  and  from  the  premises  in  the  said  indictment 
specified.  As  by  ,the  record  and  proceedings  *thereof  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  IVestminster  aforesaid,  appears.  By  means 
whereof,  &c.  \_State  the  damage  as  antCy  252.  and  any  other  da- 
mage which  the  filaintiff  has  sustainedy  and  conclude  as  anle^ 
238.3 


tSi 


?H 


I 


(t)    TIuH    day    i«    material,  and        {I)  This  also  must  agi^ee  with  tlic 
hhoutd  correspond  with  the  record  of    record,  see  4  T.  It.  590.  500. 
:)«*quitlal,  and  a   variance  would   be         (m)  It  is  sufficient  to  state  that  tlic 
latal,  4  T.  It.  590.  560.     Willes,  517.     ]>lHintiir    w.\s    acquitted    by  a  jury* 

WiMcs,  517. 
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,    [^Commencement   and   conclusion  aa  anU^  238]     For  For  libeU. 

that  whereas(6)  the  said  ./  B  now  is  a  good,  true,  honest,  Fw  ^^^^POj^ 
lust  und  faiihful  subject  of  this  realm,  and  as  such  haih  always  ii.wi,i„-a  UUl. 
r  behaved  and  conducted  himself,  and  until  the  comnuitmg  ot  j,i.4i,jiiifof  i,e- 
the  several  grievances  by  the  said  CD  as  hereinafter  mention-  JJ;f ^^  ["^f,'*'^,''JI 
ed,  was  always  reputed,  esteemed  and  accepted  by,  and  oi i.cijiii) .(w) 
amongst  all  his  neighbours,  and  other  good  and  worthy  subjects  ^^fj^'^^^,t*"^f 
of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  per-  piamtitrs 
son  of  good  name,  fame  and  credit,  to  wit,  at,  kcA/)  And  ter. 
whereas  also,  the  said  ^  B  hath  not  ever  been  guiliv,  or  until    Geriera!  in- 

.  duceinent     of 

the   time  of  the  committing  of  the   said  several  grievances  by  innocence   of 
the  said  C  D,  as  hereinafter  mentioned,  been  suspected  to  have  ^j^^i^  * 
been  guilty  of  pfrjury^{q)  or  any  other  such  crime,  by  means 
of  which   said  premises,  he  the  said  ^  ^before  *lhe  commit-         *  256 
ling  of  the  said  several  grieviuices  by  the  said  C  /)  as  herein-  General  con- 
after  mentioned,  hud  deservedly  obtained  the  good  opinion  and  p^]^\"^iiff5s* 
credit  of  all  his   neighbours,  and  other  good  and  worthy  sub-  8;<»*xl  ch«rac- 
jects  of  this  r-ealm,  to  whom  he  was  in  any  wise  known,(/*)  to 


(n)  See  the  precedents  of  decia-  571.  and  647.  unless  it  be  "written,  as 

rations  for  libels,  and   for  words  re-  well  as  publiitbed,  only  in  one  coun- 

ferred  to  in  8  Wentw.  Index,  page  4  ty,  3  T.  R.  3<»6.  and  C.W. 

to  l!2.  (9)  See   ante,  *255.  n.  (0).     If  the 

(0)  It  is  usual  to  commence  the  de*  slander  do  not  amount  to  a  charge  of 

olariition,either  for  a  libel  or  for  wortis,  any  specific  offence,  such  as  perjury 

with  inducements  of  the  plaintiff's  good  or  theft,  &c.  the  inducement,  instead 

character,    and  of   his  innocence    of  of  the  -word    in   italics,   should  run 

tlie  crime  imputed  to  him  by  the  de-  thus  :  "  0/  the  offencet  and  viiscon* 

fendant,  Cora.  Dig.  Action  for  Dt^fa-  duct  liereimifter  mentioned  to   have 

malion,  G.    I.  but  as  these  induce-  been   charged  upon  and   imputed  f 

ments  are  not  ti*aversable,  see  Styles,  tfte   »(dd  A  By  or  of  any  otiier  such                     4 

lis.  1  l^ev.  '297.  they  may  be  omitted,  ojjences  or  misconduct.'^ 

find  the  declaration  may  commence  (r)  This    inducement  also  is   no( 

with  a  statement  of  defendant's  ma-  traversnble,  but  it  is  usually  inserted, 

litious    intention  to  injure  the  plain-  When    the  declaration  is  f"^f  a  llbel^ 

tiff.     When  the  lilnl,  or  slander  dfK?s  or  words  affecting   the  plaintiff  in  hi* 

not  aff<cl  the  plaintiff  in  his    moral  rofession,  trade,  kc.  the  inducements 

character,  but  merely  imjmtes  to  him  respecting  such  profession,  &c.  usual - 

insolvency  or  inenpacity   in  the  way  ly  pi*eccdes  the  above  inducement,  and 

of  his  trade,  ke.  this  inducement  of  which,   in    such  case,  in   ad«Ution  to         ^ 

good   character  is    inapplicable,  and  the  statement  of  the   plaintiff's  ji:^)od       S,* 

the    declaration     shouhl     commence  character  as   above,  runs,  **  and  also 

vith  an   inducement   respecting    the  by   reason   of   tlie    premises,   he  the                    ^ 

trade,  kc.  said   .'?  i/,  in  the  v  ay  nf  his  aforesaid 

{p)  The  v«nue   is  transitoiT,   and  ti*adc  aud  business,  was  daily  antl  ho-  -    -  - 

the  eoui't  will  not  change  it,  1  T.  R.  ne.slly  «e(|ulring  great  gains  and  pro- 
fits therein,  to  wit,  at,  kc.  aforesaid" 
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jPw  uMs.  following,(m)  of  "and  concerning  the  said  ^  A('0  ^^^  ^^  ^^^ 
concerning  the  said  aciion,(o)  and  of  and  concerning  the  evidence 
by  him  the  said  j1  B  given  on  the  said  trial,  as  such  witness 

?i^ueMloes**^  as  aforesaid,  (that  is  lo  say)(;^)  he  {meaning{q)  the  said  ^  B) 
was  forsworn  on  the  trial,  (meaning  the  sdd  trial,)  and  thereby 
then  and  there,  (meaning  that  he  the  said  A  B^  in  giving  his 

.    •  evidengc  as  such  witness,  on  the   said  trial   as  aforesaid,  bad 

committed  wilful  and  corrupt  perjury.) 


(m)  This  sceras  the  proper  mode  n.  1.  In  the  case  of  a  verbal  sfandcr^ 
of  6Lating  the  libel,  and  it  would  .be  when  hi  a  foreign  language,  it  raaatbe 
sufTicicnt  to  pix)ve  that  it  was  in  sub-  averred  that  the  hearers  understood 
stance  correct,  2  Salk.  660,  661.  It  it,  unless  in  the  case  of  Welch  woHs, 
Tt^oald  be  improper  to  state  that  the  and  the  action  is  brought  in  one  of 
libellous  matter  was  "  to  the  effect  the  courts  of  Great  Sessions  in  Wales, 
following.'*  2  Salk.  Al7.  II  Mod.  when  it  will  be  intended  the  hearer* 
78.  84.  95.  Vin.  Abr.  tit.  Libel,  E.  understood  the  words,  1  Saund.  248. 
(n)  This  is  necessary,  unless  the  n.  1.  and  Com.  Dig.  Action  Case 
libel  Ihj  stated  to  have  been  address-  for  Defamation.  (».  4.  6.  but  the  plain- 
ed to  the  plaintiff,  and  written  in  the  tiff  need  not  state  the  signification  of 
second  person  "  Fou,'"  &c^  I  Saund.  any  English  wonis,  though  unusual 
242.  a.  n.  3.    Cro.  Jac.  231.    Com.    or  peculiar  to  a  particular  county. 

Com.  Dig.  Action  Case  for  Defama- 
tion, G.  6.  1  Roll.  Abr.  86.  pi.  1.  Aa 
to  the  statement  of  the  words  in  ge- 
neral id.  ibid.  Any  material  variance 
will  be  fatal. 

(7)  As  to  the  nature  and  use  of  an 
innuendo,  see  Rex  v.  Home,  Cowp. 


Dig.  Action  on  the  Case  for  Defama- 
tion, G.  7. 

•  (0)  Whenever  an  inducement  of 
exti'inslc  matter  is  necessary,  as  to- 
wliich  ante,  256.  n.  (9),  it  is  equally 
necessary  here  to  aver,  that  the  libel 
related  thereto,  as  that  the  libel  or 
words  were  published  of  the  idaintiff,     684,  685, 686.  1  Saund.  243  n.  4.  6  T. 


«*  in  the  loay  of  his  said  traded*  &c. 
]  Saufid.  242,  243.  n.  3,  4.  2  Saund. 
307.  n.  1.  6  T.  R,  694.  Com.  Dig. 
Action  on  the  Case  for  Defamation, 
Cv.  8.  See  tlie  exceptions,  Ld.  Raym. 
1480.      2  Lev.  62.  and  Cro.  Car.  270. 


R.  691.  4  Co.  17.  b.  2  H.  fil.  123. 
2  B.  &  P.  287.  2  Salk.  513.  Com. 
Dig.  Action  Case  for  Defamation, 
G.  10.  Bac  Abr.  tit.  Slander,  S. 
4.  It  is  said  that  an  innuendo  is  only 
explanatory  of  some  matter  already 


(  p)  The  libel  may  be  set  out  either  expressed  ;   it  serves  to   point    out 

in  words  or  in  substance,  2  Salk.  660,  where  thei*e  is  precedent  matter,  but 

661.     11  Mod.  78.  S4.  95.    If  the  U-  never  for  a  new  charge  ;  it  may  ai>- 

bel  or  words  were  in  a  foreign  Ian-  ply  what  is  already  expressed,  but 

gfoage,  it  roust  be  set  forth  in  the  ori-  cannot  add  or  enlarge,  or  change  the 

ginal,  6T.  R.  162.  and  though  ati*ans-  sense  of  the  previous  words.    See  1 

lation  is  usual,  it  is  unnecessaiy,  and  Saund.  243.  n.  4.  whei*e  tlie  nature. oi| 

frequently  not  advisable,  1  Saund.  242.  an  innuendo  ia  fully  explained. 


* 


I.  FOR  TORTS  TO  THE  PERSON.  ¥^Q0 

•• 

ft 

*Aj)d  the  said  ^  B  further  8aith9(«)  that  the  said  C  D  fur*  For  Hbeli. 
tbcr  contriving  and  intending  as  aforesaid,  herctofore>  to  wity  Second  coaat. 
&CC.  aforesaid)  at^  Sec.  aforesaid,  fulsely,  ivickedly,  and  ma« 


liciously  did  publish  a  certain  other  false,  scandalous,  malicious 
and  defamatory  libel,  of  and  concerning  the  said  J  B^  and  of 
and  concerning  the  said  action,  which  had  been  so  depending 
as  aforesaid,(^}  and  of  and  concerning  the  evidence  by  him 
the  said  j1  B  given  on  the  said  trial  as  such  witness  as  afore- 
said, containing,  amongst  other  things,  the  false,  scandalous, 
malicious,  defamatory,  and  libellous  nutter  following,  of  and 
concerning  the  said  A  Bj  and  of  and  concerning  the  said  ac- 
tion, and  of  and  concerning  the  evidence  given  by  him  the 
said  A  B  on  the  said  trial,  as  such  witness  as  aforesaid,  that  is 
to  say,  [rary  the  »tattment  of  the  rvorcls  and  innuendoes  as  may  be 
tid'vUable  under  the  Jiarticular  circumstances  of  each  case,"] 

And  the  said  ji  B  further  saith,  that  the  said  C  D  further  Third  eiMnit, 

^..  ..  ,.  p  -jr  1  •  for  R  libel  coi  ^ 

contnvmg  and  mtendmg  as  aforesaid,  afterwards,  to  wu,  on,  taiain?  a  <ii. 
&c.  aforesaid,  at,  &c.  aforesaid,  falsely,  wickedly,  maliciously,  ^^iw '^***^^ 
wrongfully  and  unjustly,  did  publish,  'and  cause  and  procure  *>*^*»er   crioie. 
to  be  published,  a  certain  other  false,  scandalous,  malicious  and         4(  261 
defamatory  libel,  of  and  concerning  the  said  A  By  containing 


(r)  ir  there  he  any  doubt  either  as  to  inducement,  ante,  SSG.  n.  (»),  should 

the  precise  terms  of  tlie  libel,  or  as  to  extend  to  such   counts,  and   that  it 

the  evidence  of  tlie  defendant's  inten-  be  avcrre<!  that  the  libel  was  publish- 

tion  in  the  different  pails  of  it,  it  is  ed,  or  the  woitls  uttered,  with  refer- 

sdvisable  to  insert  different   counts  ence  to  the  matter  stated  in  such  in- 

Taijin^  the  statement  of  the  libel  and  duceracnt. 

innuendoes  according  to  the  supposed        (»)  If  there  be  any  direct  charge  of 

JHnots,  and  the  evidence  which  it  is  ex-  pcrjucy,  or  of  any   other  oUcnce  ob- 

peeted  may  be  Adduced  in  support  of  \iously  actionable,  without    any  in- 

thera.    *  ducement    or   explanation,    one    or 

(»)  If  the  second  count  commence  more  counts  should  be  itisertcd  in  the 

*•  And  whereas  aho^  fctc.  it  will  nc-  declaration  as  above,  in  order  to  avoi^ 

verlheluss  be  sufficient,  2  Lev.  193.  the  necessity  of  pi'o>ing  the  matter 

3  Lev.  338.  stated  in  the  inducement,  and  in  such 

(r)  Though  the  second  count  may  case  it  should  be  merely  sUted  that 

refer  to  matter  stated  in  the  fii-st,  or  the  libel  was  published,  or  the  collo- 

the  inducement  thereto,  (see  3  H.  Bl.  qtUiim  wa»  had  of  and  concerning  the 

131.    *2  Wil*.  114,    115.      Cro.  Cir.  plaintiff  generally,  without  any  alle. 

Ass.  76.    Cro.  Rliz.  840.  2  Lev.  193.)  gallon  that  the   same   related  to  the 

yet  it  U  neccsaai;y  when  the  libel  ii  action,  or  to  the  examination  of  the 

hot  actioiAbie  to  itself  aa  stated  in  the  plaintiff  as  a  >  i(ue^,  a%  in  (he  pi-o^ 

second  or  sahsetjiuent  count,  that  the  ceding  counts. 
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For  li^l»,      OstnoDgst  other  things)  obtain  other  ttse,  scandaloiit)  ittali- 

ciouS)  defamatory  and  iibettbus  matters,  of  and  concerning  the 

*.  said  ^  By  as  follows,  that  is  to  say,  he  fmeodng  the  ssid  Ji  S) 

General    da-  ^^  perjured.    By  means  of  the  committing  of  which  said  se- 

iaase.(a:)        y^^^  grievances  by  the  said  C  Dm  aforesaid,  be  .the  said  ^  B 

hath  been  and  is  greatly  injured  in  his  s<dd  good  name,  fiisMf* 

and  ci*edit,  and  brought  into  public  scandal, infamy  and  disgpAcei 

with  and  amongst  ail  his  neighbours,  and  other  good  and  wor- 

thy  subjects   of  this  realm,  insomuch    that  divers  of  those 

neighbours  and  subjects  to  whom  the  innocence  and  integriqr 

of  the  said  A  Bm  the  premises  were  unknown,  have,  on  occa* 

sion  of  the  committing  of  tne  said  grievances  by  the  said  C  D 

as  aforesaid,  from  thence  hitherto  suspected  and  believed, 'and 

sdll  do  suspect  and  believe  the  satd  ji  £  tx^  have  been,  and  to 

be  a  person  guilty  of  fierjuryy  and  have,  by  reason  of  the  com-.^ 

mitting  of  the  said  grievances  by  the  said  C  />  as  aforesaid^  ■' 

from  thence  hitherto  wholly  refused,  and  still  do  refuse  to  have 

any  transaction,  acquaintance  or  discourae  with  him  the  said 

*  !262  *^  ^i  '^^  ^^cy  were  before  used  and  accustomed  to  have,  ^nd 

Special  da-      otherwise  would  have  had.     And  *also  by  reason  thereof,  one 

''^*8*'0^)         i£i^,  who  beiore)  and  at  the  tin^  of  thecommitung  of  the  said 

grievances,  was  about  to  retain  and  employ,  and  would  othei*wiBe 


{x)  Tfiis  statement  of  general  da-  of  the  words  spoken,  8  East,  3.  and 

snage  is  not  travei^sable.  it  should   seem  that  if  the  plaintiff 

(j/)  As  to  the  statement  of  special  might  liave  his  action  over  against  the 

damage,  see  vol.  i.  Index,  tit   lia-  thiixl  person  in  respect  of  his  refhsal 

tiiages.    Com.  Dig.  Action  on  Case  to  M>mplete  a  eouU'act,  ko.  whioh  he 

fi>r  i>etamation,  G.  11.    When  the  li-  had  entered  into  with  the  plain Ul^ 

bel,  or  verlud  &lauder,  be  not  in  itself  the  damage  is  not  sufficient  ;  there* 

actionable,  and   the   aetion  is   sus-  fbre  eare  mastbe  taken  in  the  8tatQ*{f 

tainable  merely    in   respect  of  spe-  ment  of  the  damage;' 3  B.  he,  P.  SS9. 

cial  damage,  U)c  declaration  would  be  3  B.  &  P.  27'2.    Thf   special  'damage 

defective,  if  such  damage    were  not  must  be  partiealarlj  specified  in  the 

correctly  stated  ;  1   Saund.  243.  n.  5.  declaration  ;  thereibre  in  a  deetara. 

but  if  the  libel  or  words  be  of  thcm<  tion  by  a  victualler  for  calling  his  wife 

•elves  actionable,  the  plainliiT  may  re-  whore,   whereby  several  customers 

eoter,  though  no  s[>ecial  damage  be  lefl  off  dealing  "with  him,  wltliout  na- 

stated  or  proved  ;  id.  ibid.    In  either  roing  any  one  in  particular ;  this  was 

case,  however,  the    plaintiff  cmmot  held  not  to  be  a  saiBcient  statenaent 

Ifive  evidence  of  any  special  damage,  of  special  damage.  Bull.  N.  P.  7.    \ 

unless  it  be  stated  hi  the  declaration ;  Saund.  ^243.  c.  n.  5.     8  T.  U.  ISO.    1 

Bull.  N.  P.  7.    1  Sti«a.  666,     I  Saund.  Roll.  Abr.   58.    2  B.  &  P.  288,  «89, 

B43.  n.  5.    The  special  damage  must  Sir  W.  Jones,  19ti. 
he  the  lee^vU  and  nattiral  eonse^ence 
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tore  fetained  and  etn^loyed  the  aaid  ^  B^  as  Joa  servant}  for  cer-  Fvr  Ubck, 
tabi  wage&  and  reward  to  be  therefore  paid  to  him  the  s«dd  ji  By 
afrerwardS)  to  wiMinihe  day  and  year  aforesaid^  at,  fcc.  aforesaid, 
vboUy  fefiiaed  to  retain  and  employ  the  said  ji  B  in  the  ser- 
nee  ayd  eijnp^y  of  him  the  said  £  /*,  and.  the  said  ^  B  hath 
fipotn  thence  hitherto  remained  and  ^ntinued^  and  still  Is 
wholly  oat  of  employ ;  and  the  said  A  B  hath  been,  and  isy 
by  means  of  the  premises,  otherwise  greatly  injured,  to  wit, 
'at,  fcc  aforesaid.  To  the  damage, &c.  \Conclunon  09  antt^ 
^38.] 


[The  dectaraUnn  inmn  acHonJbr  verbal  sLANns&,  may  be  For^trU 

framed  predatiy  aa  the  last  ftrecedenty  09  far  as  the  obetUky  fiage  .,  -. 

357.  <md  to  which  firecedent  and  the  notesj  the  reader  »  referred,  charge  of  ^r^ 

jury.    First 
The gteater part  ^fthe  rtUes  stated  in  those  notesy  namely <,  with  couat  for 

resfiect  to  the  general  inducement  of  the  plaintiff's  good  cha-  ^'^^^^^. 
raeter^^-Ms  innocence  of  the  particular  charge^^the  general  coa*  tiit(4;) 
sequences  tf  such  good  character-'^he  necessity  for   the  state* 
metU  of  a  special  inducement.41^  extriTuie  matter ,  and  qf  the  de^ 
fendant's  maUcUms  intention^  are  for  the  most  part  applicable  to 
declarations  for  verbal  slander^  and  will  explain  the  points  to 
"^be  attended  to  in  the  formation  qf  such  declaration,    ^romthe         *  Si63. 
obeSsk  proceed  as  follows  ;]— in  a  certain  discourse  which  he 
the  said  C  D  then  and  there  had  with  the  said  A  B^  of  aiid  con- 
cerning him  the  said  A  B^(a)  in  the  presence  and  hearing(6)  of 
divers  good  and  worthy  subjects  of  our  loixl  the  now  king, 
then  and  there(c)  in  the  presence  and  hearing((;/)  of  the  said  ^ 


(r)  See  the  precedents  of  declara-    lication  of  a  libel,  he.  ante,  2S8.  and 
tiona  for  libels,  and  for  words  refer-    infra^  n.  (</). 
red  to,  8  Wentv.  Index,  page  4  to        (c)  Neither  the  time  nor  the  place 


13. 


(a)  The  statement  in  this  place 
of  the  coUoqtdtmtf  "of  and  concern - 
ipg  the  plaintiff,"  vill  not  in  general 


arc  material. 

{d)  As  to  the  statement  of  the 
publication,  ante,  258.  and  1  Stiund. 
Si2.  n.  1.    Com.  Dig.  Action  DefHm«« 


dnpenae  with  the  necessity  for  the  tion  G.  4.    The  statement  tliat  thes^ 

Babsequent  statemeat,  that  the  slan-  words  were  spoken  in  the  "presence^* 

derotts  words  were  of  and  concern-  of  divers  persons,  is  sufficient  wiihoot 

ingthe  plaintiff,   I  Saund.  942.  a.  n.  3.  stating  the  *'  Iieariug**  also,  Cro.  Elis. 

e  Sfund.  307.  n.  1.  4S6.    ICoy,  57.     Cro.  Jac.  39*    Gcft. 

(^  Aa  to  the  stateraept  of  a  pab-  Car.  t99. 
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Torverbai 
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last-meniioQed  subjects,  falsely  and  nifdidousl3r(e)  stroke  <aii4 
published  to(/)  and  of  and  concerning  the  said  A  B,(g) 
land  if  the  warcU  beactiormble  onlymth  reference  to  the  induc€* 
ment  of  aome  txtrindc  matter^  wy^  "  of  and  concerning*  such 
matter  s  9ee  antCy  258.  and  2  Sdund.  307.  a.  n.  \J]  theseCA) 
falsetCO  scandalous^  fmaticlousandde&matory  woifda,&Uo«ang» 
that  is  to  say,  you(X:}  (meaning(i)  the  said  A  B)  are  perjured. 


Second  oonnt      And  after\!rards,(n)  to  wit,  on,  &c.  aforesaid,  at,  '&c.  afore* 

the  plainiiE     ^^9  ^  ^  certain  Other  discourse  which  the  said  CD  then  and 
(m) 


; 


(<f)    As  to    the  statement  of  the  words  spoken  affirmatively,  8  T.,R. 
defendant's  nialSeious  intention,  ante^  156.    The  plaintiff  needs  not  prove 
^$7.  n.  (u).    The  declaration  may  be  all  the  words  l|ud,  3  East,  438.  ace 
either  Uiat  the  defendant    "faltelif  Willes,  444.  semb.  cont.    And  the  ad- 
spoke^  the  words,  or  that  he  spoke  dttion  or  omission  of  a  word,  will  not« 
**  thefitlw  -mrda*'  1  Reb.  873.  hi  the  ease  of  verbal  alasiler,  he  ma- 
(/)  See  post,  264.  n.  (it).  terial,  unless  it  alter  the  aenye^  Boil. 
(^)  These  wonls  are  very  mate-  N.  P.  6.  and  it  is  sufficient  for  the 
Hid,  1  Sannd.  248.  a.  .^n/e,  258,  85d.  plaintiff  to  prove  the  words  to  liave 
And  when  the  words  are  actionable  been  spoken  in  substance  as  stated^ 
only  in  respect  of  the  slander  affect-  Bac.  Abr.  tit  Slander,  S.  1.  Rep.  tem^. 
ing:  the  plaintiff  in  the  way  of  his  Hardw.  305.  and  Com.  Dig.  Action  De- 
trade,  &c  or  with  reference  to  some  fttnation,  6.  6.    Thougrh  some  of  the 
prior  Inducement  in  the  declaration^  words  spoken  may  not  be  actionable,^ 
it  must  be  alleged  that  they  were  yet  if  they  be  spoken  at  the  same 
spoken    *'  of  and  concerning*'  such  time  as  those  which  are  actionable, 
^rade,  &c.  3  Saund.  307.  a.  n.  I.  Com.  they  may  all  be  stated  in  one  oount. 
Dig.  Action  on  Case  for  Defamation,  10  Co.  131 .  a.    2  Saund.   307.  a.  n.  1. 
G.  3.  3  Wils.  185.    But  if  words  which  arc 
(A)  Verbal  slander  should  be  stated  not  actionable,  be  stated  by   them, 
in  this  manner,  and  it  would  be  im-  selves  in  a  distinct  count,  and  entire 
proper  to  state  that  the  words  were  damages  be  given,  judgment  will  be 
**  in  iiibatance  and  to  the  effect  fol-  arrested,  id.  ibid.     Words  not  stated 
hiving/*  11  Mod.  78.  84.  95.   2  Salk.  in  the  declaration,  may,  if  notactiona* 
WAh    Com.  Dig.  Action  Defamation,  ble  in  themselves,  be  given   in  evi- 
G.  6.    Viu.  Abr.  tit.  Libel,  E.  These  dence,    in  aggravation  of  damages^ 
words,  ^'vet  amsimilia/'  would  be  Peake's  C.  N.  P.  125.  22.  166.     BuU. 
too  uncertain,  Cro.  Eliz.  645.  N.  P.  7. 

(t)  This  allegation  is  a  sufficient  {l)  As  to  the  nature  and  use  of  the 

avermeitt  of  malice,  ante,  257.  n.  (n).  innuendo,  attte,  259.  n.   (9),  and   1 

1  SauTid.  iH2.  a.  n.  2.    1  East,  563.  Saund.  243.  n.  4. 

{k)  Proof  of  words  spoken  in  the  (m)  See  the  notes  to  the  preceding 

t?tird  person  will  not  support  a  decla*  count,  which  are  in  general  appUca- 

ration  for  wonls  spoken  in  ihe  tecond,  ble,  and'n.  (fr). 

and  i!ice versa,'  4  I'.  R. 217.  Bull.N.  (»)    The  words,    **  ^7id  Wtereo* 

P.  5.    Sedinde,  Rep.  temp.  ftaiMiw.  «/«©,'*  would  not  be  demurrable,  an^ 

306.    Nor  will  words  spoken  by  way  te,  260.  n.  («). 
qf  interrogatiooj  qupport  a  cbftrgc  of 
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m 

tbere  had,  in  the  presence  and  hearinj^  of  otic  i?  -^,(0)  and  of  /^r  criminm 

divers  other  good   and  worthy  subjects  of  this  realm,  he  the  ««"wf^»«"«^"' 

said  C  Dy  farther  contriving  and  intending  as  aforesaid,  tficn 

and  therein  the  presence  and  hearing  of  the  said  last-mcntion- 

td  subjects,  falsely  and  maliciously  spoke  and  publtshed(/?)  of 

and"coneernhig  the   said  ji  B^  [and  if  the  words  be  actioTtabie 

ofs/y  ivith  referente  to  the  inducement  t>f  tome  extrrnstc  mattery 

way-i  ••  ef  Wfid  *concernini^*  such  matter^  ante^  258.  263.  2  Saund.         *  265 

307.  tf.  n.  1.3— these  other  false,  scandalous,  malicious  and  de- 

Ibmatoiy  words  following,  that   is  to  say,  he(7)  (meaning  the 

Md  A  B)  is  perjured.    By  means,  &c.-«-[A^r^  state  the  da^ 

magCy  as  antCj  361.  observing  the  notes  thereto^  and  conclude  as 

ante  J  338. 


[Commencement  as  ante^  fi^g^  K  omitting  the  words,  ^  of  a  For  crimiiml 
/U!fc  of  trespass  on  the  case^^*  ksfc.'] — P'or  that   the   said   C  D^  ^^\ 
on,  fee.  and  on  divers  other  days  and  times  between  that  day  ^'*) 


artntt. 


{o)  It  is  said  that  if  the  words  are  ansauli  on  the  wife,  but  the  conse- 

laid  to  be  spoken  before  E  F  and  qucnt   con*uplion    of   the  body   »iid 

•thei«»  it  h  stifBeient   to  prove  that  mind  of  the  wife,  6  East,  589.     tJdly. 

thejr  were  tpoken  in  the  presence  of  Tltat  Uie  plaintitf  may  declare  with  a 

•there  only.  Bull.  N.  P.  6.  quod  cuniy  whicii  is  improiier  in  tres- 

{p)  The    omission    of  the  state-  pass,  2  Salk.  630.     1  Sii-a.  621.    3dly. 

mentof  the  poblication  of  the  words  That  the  injury  may  he  stiited  to  have 

in  a    second,    or  subaeqQent  count,  been  committed  "  on  divei's  days  and 

may  be  aided  by  the  statement  of  it  in  tiniea,"    kc.   which   is  improper    in 

the  first,   «LeA-.  193.     SWils.  114.  trespass  for  an  assault,    6  East,  391. 

^ti$e,  260.  n.  {^).  395.     4thly.    That  the   plea  of  tl»c 

(^)  ^lite,  264.  n.  (it).'  statute    of  liinitations    is  not  guilty 

(r)  See  the  points  relating  to  this  within  six  years,  2  Burr.  75.S.  6  East, 
action  in  Selwyn's  N.  P.  9  to  19.  Bull.  387.  and  not  as  in  ti-cspass  for  an  as- 
N.  P.  26.  Bac.  Abr.  tit.  Marriage,  sault  within  four  years,  S  Salk.  420- 
E.  2.  3  Bl.  Own.  139.  I  have  not  And  lastly,  that  the  plaintiff  is  en- 
met  with  any  precedent  in  which  the  titled  to  full  costs,  though  he  should 
declaration  for  ci-im.  con.  was  fra-  not  recover  40«.  damages,  3  Wils. 
med  incase  ;  the  injury  has  always  519.  1  Salk.  2(»0.  2  L<1.  Rnyni.  8,51. 
been  described,  as  committed  with  When  it  may  be  doubtful  whether 
force,  the  law  supposing  foj-ce  and  the  criminal  conver-salion  can  be  pro- 
constraint,  the  wife  having  no  power  vcd,  and  the  defendant  have  been 
io  consent,  3  Bl.  Com.  139.  7  Mod.  guilty  of  enticins?  awny,  or  harbotir- 
79.  Bac.  Abr.  tit  Marriage,  E.  2.  ing  the  wife,  it  is  ad*ibable  to  ad4 
The  action,  however,  is  in  effect  in  counts  f(»r  such  iiijuiii  3,  and  which 
case,  6  East,  387.  251.  because,  fn-st,  may  be  framed  as  in  tlie  prcrrilcnt  in 
the  wrong  compiuined  of  is  nut  im-  Willes,  57S,  57%  .^SO.  and  it  may  be 
mediate,  but  consetpiential,  the  gist  advisable  in  that  case  to  fraiue  the 
ot  the  auiou  not  being  the  supposed  cuuut  as  in  the  next  juvcinlv'^t. 
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Fm*  cnnuTuU  &nd  the  day  of  exhibiting  thift  bill,  mth'ferce  and  arms,  Ice. 

conx^waiwii.  assaulted  and  Ul-treated  £  Fy  then  and  atUi  being  the  wife  of 
the  said  AB^xo  wit,  at,  &<:.  and  then  and  there  debauched,  and 
carnally  knew  her,  whereby  he,  the  said  jtf  B^  lor  a  long  space 
of  time,  to  wit,  from  t^e  day  and  year  first  above««neotione4» 

#  266  hitherto,  *hath  wholly  lost  and  been  deprived  c^  the  comforty 
fellowship,  aid  and  assi^ance  of  his  said  wife,  in  his  dpnesdc 
affairs,  which  he  the  said  A  B  during  all  that  time,  ought  to 
have  had  and  otherwise  might  and  would  have  had,  to  wit,  w/kt 
&c.  aforesaid.  And  other  wrongs  to  the  said  A  B  then  and 
there  did,  against  the  peace  of  our  said  lord  the  king,  and  to 
the  damage  of  the  said  A  B  of  -^.  and  therefore  he  brings 
his  suit,  Sec, 

The  like  in  [Cotnmeneement  as  onte^  page  338.3— -For  that  whereas  the 
'^  ^'^*^'  -said  C  X),  contriving,  and  wrongfully,  wickedly  and  unjustly  in* 
tending  to  injure  the  said  A  JB,  and  to  deprive  him  of  the  com- 
fort, fellowship,  society,  aid  and  asustance  of  E  Fy  the  wife 
of  him,  the  said  A  B,  and  to  alienate  and  destroy  her  affectioQ 
for  him,  the  said  A  j9,  heretofore,  to  wit,  on,  &c.  and  on  dU 
vers  Qdier  days  and  times,  between  that  day  and  the  day  of  ex^ 
hilnting  this  Inll  at,  fcc.  ,  wrongfully ,(«)  wickedly  and  un- 
justly  debauched  and  carnally  knew  the  said  B  F,  then  and 
there  and  still  being  the  wife(^)  of  him  the  said  A  B^  and 
thereby  the  affection  of  the  said  £  /*,  for  him  the  said  A  Bf 
was  then  and  there  atienated  and  destroyed,  and  also,  by  means 
of  the  premises,  he  the  said  A  B  hath  thence,  hitherto,  wholly 
lost  and  been  deprived  of  the  comfort,  fellowship,  society^ 
aid  and  assistance  of  the  said  ^  ^,  his  said  wife,  in  his  domes- 
tic  affairs,  which  he,  the  said  A  Bj  during  all  that  time  ou|^ht 


(9)  In  an  action  for  de1>&uching  a       {t)  In  an  actioo  for  eHm.  eon.  the 

wife  or  servant,  it  is  not  necessary  plaintiff  must  prore  an  aetoal  mar^ 

to  allege,  or  prove,  that  the  defend-  ri^fe,  4  Burr.  120S7.     Peake's  La:w  of 

ant  knew  that    the  female  was  the  Evidence,  SSO.    Selwyn's  N.  P.   t4. 

wife  or  sei^vantofthe  plaintiff,  though  16.  hut  in  an  action  of  trespass  bjr 

in  an  action  for  seducing  or  harbour-  husband  and  wife,  for  the  iMttery  of 

ing  a  wife,  or  servant,  such  allegation  the  wife,  it  is  suflSeient  to  pro^ie  re. 

and  evidence  arc  necessary,  Peake's  putilion  of  marriage,  Stra.  480 

C.  N.  P.  55.      Peake's  Law  of  Evj-  " 
dence,  334.    Wiiles,  57r. 


* 
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tmhKve  had)  ^and  otherwise  night  and  would  ha^e  had,  to  wit.  For  debauch^ 
9tf  Sec.  aforesaid.  ^^.    '^ 

\^Commettcement  as  ante^  fiage  399.3— -For  ^^^  whereas  the  For  debaucli> 
said  C  Dj  contriving,  and  wrongfully  and  unjustly  intending  to  ter  ftnd*"«ei'I 
injure  the  said  A  By  and  to  deprive  him  of  the  service  and  as-  ^^"^  ('0 
sistance  of  E  F^  the  daughter  and  servant  of  him  the  said 
wtf  By  heretofore,  to  wit,  on,  &c.  and  on  divera  other  days  and 
Mmea  between  that  day  and  the  day  of  exhibiting  this  bill,  at, 
kG.  debauched  and  carnally  knew  the  said  E  Fy  then  and  there^ 
and  from  thence,  for  a  long  space  of  time,  to  wit,  hitherto, 
being  the  daughter  and  8ervant(jr)  of  tlie  said  A  By  whereby 
the  said  E  P  became  pregnant  and  sick  with  child,  and  so  re- 
mained and  continued  for  a  long  space  of  time,  to  wit,  for  the 
space  of  nine  months  then  next  following,  at  the  expiration 
whereof,  to  wit,  on,  8cc.  at,  &c.  aforesaid,  she  the  said  E  F 
was  delivered  of  the  child  with  which  she  ^s  so  pregnant  as 
aforesaid,  to  wit,  at,  &c.  aforesaid,  by  means  of  which  said 
several  premises,  she  the  said  E  Fy  for  a  long  space  of  time, 
to  wit,  from  the  day  and  year  *first  above-mentioned,  hitherto,  ^  268 
became  and  was  unable  to  do  or  perform  the  necessary  affairs 
and  busiiiess  of  the  said  ^  B,  so  being  her  father  and  master 
aforesaid,  and  thereby  he  the  said  A  By  during  all  that  time, 
lost  and  was  deprived  of  the  service  of  his  said  daughter  and 
servant,  to  wit,  at,  &c.  aforesaid.    And  also,  by  means  of  the 


(m)  As  to  actions  by  a  parent  or  R.  168.    Peake's  C  X.  P.  55.  2.33.— 

master,  in  ^at  character,  sec  Bae.  Sir  T.  Raym.  859.    9  Co.  113.  a.  The 

Abr.  Ut    Master    and  Servant,   O.  declaration  may  be  <&/ e/ <n*mw,  3  Wils. 

Peake's  Lav  ef  Evidence,  333.    For  18.  but  cote  seems  more  proper,  whoi 

the  battery  of  a  servant  it  is  clear,  the  action  is  merely  for  the  seduction 

that  trespass  vi  et  armu  is  proper,  and  loss  of  service ;  2  V.  R.  167.    6 

though  the  injnry  to  the  master  is  not  East,  387.  but  where   the  offence  is 

immediate^  but  consequential,  aii/e,  accompanied  with  an  illegal  entry  of 

865.  o.  (r).     6  East,  390.    A  parent,  the  father's  house,  he  nwy  declare  in 

in  that  character  merely,  cannot  sup-  trespass  for  the  enti*y,  and  allege  the 

port  an  aetioo  for  debauching  or  beat-  seduction  and  loss  of  service  as.con- 

ing  his  daughter,  which  is  only  sus-  sequential,    8T.  R.  iCr. 

taioable  in  respect  of  the   supposed  (x)  It  is  not  necessHry  to  allege  or 

loss  of  service,  some  slight  evidence  prove  thai  the  defendant  knew  thai 

of  which  must,  in  general,  be  addu-  the  female  was  the  daughter  or  scr. 

fed,  5  East,  45.     5  T.  R.  360.    2  T.  vant  of  the  plair.lift;  ante,  266.  n.  (*). 
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KiiHcin;sf  a-  said  scvcial  premises,  he>  the  said  A  Bj  was  forced  and  obliged 
Uccs.  ^^^^^^'^"^  to  and  did  necessarily  pay,  lay  out  and  expend  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  «-/.  in  and  about  the  nursing  and 
taking  care  of  the  said  £  /*,  his  ssdd  daughter  and  servant,  and 
in  and  about  the  deliveiy  of  the  said  child,  to  wit,  at,  Sec. 
aforesaid.     To  the  damage,  Scc.~~[ CondtMton  as  ante^  238.] 

[7/*  the  female  were  not  the  daughter  qf  the  plaintiffy  omit 
the  words  "  daughter^*  and  ^^  father"  throughout  ;  or  in  case 
where  the  legitimacy  jnay  be  questionable^  a  count  omitting  those 
words^  w/iich  are  not  necessary^  sec  antCy  267.  n.  (u).  Peakcy 
C.  JV.  P.  55.  should  be  added, Ji 

By  a  reaster  ^Comvienccment  as  ante^  238.]— For  that  whereas  before  and 
^ay*"hu"«;r-  a^  *^©  ^"^  of  ^^^  committing  of  the  several  grievances  by  the 
▼ant    or  ap-  ^^  q  j)   ^3  hereinafter  mentioned,  one    *-fi  F  was  and  from 

prentice,  (y)  ' 

^  269         tlience  hitherto  teth  been,  and  still  is,  the  servant  (or  *<  afi- 

fireiitice**)  of  the  said  A  By  in  his  trade  or  business  of  a , 

which  he  the  said  A  By  then  exercised  and  carried  on,  and  still 
doth  exercise  and  carry  on,  to  wit,  at,  8cc.  Yet  the  said  C  Z), 
well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
unjustly  intending  to  injure,  prejudice  and  aggrieve  the  said 
A  B'm  his  xiforesaid  trade  and  business,  and  to  deprive  him  of 
the  service  of  the  said  E  F  2ls  such  servant  {or  «  afifirenticcy* 
as  aforesaid,  and  of  the  profits,  benefits,  and  advantages,  which 
might  and  would  otherwise  have  arisen  and  accrued  to  him 
from  such  service  whilst  the  said  E  F  was  such  servant  (or 


(i^*)  As  to  tV.is  action    in   general,  length;  but  this  appears  unnecessarr 

sec  llac.  Ahr.  tiU  MaBtcpand  Servant,  and  injudicious,  see  the  precedents, 

f).     3B1.  iVi.      Cowp.  54.      '211.1)1.  2  Saund.  I6y.  8  Wentw.  Index,  31.  It 

611.     12  Ksp.  Hop.  734.     Case   is  the  is  necessary  to  ullcfi^e  and  prwc,  IfaHt 

nsual  and   proper  fonn  of  action,  for  tlie  defendant  ^7i*no  tliat  the  third  per> 

tlie  reasoiifl,  cM/tf,  2fi5.  n.  (r).    Salk.  son  was  the  apprentice,  or  aertant  of 

.iS»).     Ld.    Uavni.   lllG.      Cowp.  54.  the   phiintift*,    Peake's  C.  N.   P.   .*».5. 

*i  Saund.  KiQ.     T!ic  deft  ndant  cannot  Peakc's  Law  of  Bvidencc,  3S4.   3BL 

Hvail  himself  of  jmy  ohjeclion  to  the  Com.  142.     "Willes,  582.   hot  it  is  not 

indentut*e  of  apprenticeship,  or  con-  necessary  to  state  ik  hat  means  of  eit- 

rract  of  hiring,   2  H.  DI.  511.     7T.  ticcmenl    Uie      defendant     adoptee}, 

11,    310,    311.    314.        1  Anstr.  256.  Willcs,  577.    The  damage    per  qxmd 

Sometimes,  hy  vny  of    inducement,  servitinni  ami^it  must  be  alleged  and 

the  indentures  of  apprenticesliip,  or  proved.      5  East,   59.       Burr.  1353. 

€()nU*act    of  hiring,    are    stated    at  S  Bl.  Cum.  142. 
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a 

**  aftfircntice**)  of  the  said  ji B  za  aforesaid,  to  wit,  on,  &c.  at,  Enticinpr  «. 
&c.  afbresaidf  unlawfully,  wrongfully,  and  unjustly  enticed,  per-  JJ'^^  ^M^^^n. 
suaded  and  procured  the  suid  E  Ff  so  then  being  the  servant 
(or  **  afifircntice*^)  of  the  said  -^  jB  as  aforesaid,  to  depart  from 
and  out  of  the  service  of  him  the  suid  ji  /?,  by  means  of 
which  said  enticement,  persuasion  and  procurement,  and  on 
no  other  account  whatsoever,  the  said  E  F  90  being  such  ser- 
vant {or  «  ajifirentice")  as  aforesuid,  then  and  there,  to  witt 
on,  &c.  aforesaid,  at.  Sec.  aforesaid,  unlawfully,  wrongfully,  and 
unjustly,  and  without  the  license  or  consent,  and  against  the 
will  of  the  said  A  B^  departed  from  and  out  of  the  service  of 
bim  the  said  A  B^  and  hath  remained  and  continued  absent 
from  such  service  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto*  whereby  the  said  A  B  hath,  for  and  during  all  that 
time  lostt  and  been  depiived  of  the  service  of  the  said  E  F 
in  his  afi)resaid  trade  and  business,  and  of  all  the  profits,  bene^ 
fits,  and  advantages  which  mi^ht,  and  would  otherwise,  have 
arisen  and  accrued  to  him  ft*om  such  service,  and  hath  beeni 
^d  is,  otherwise  greatly  injured  in  his  aforesaid  trade  and  bu« 
«dness  of  a  ,  to  wit,  at,  &c.  aforesaid.     And  whereas  also,  Seco„,j  coout 

the  swd  E  F  heretofore,  to  wit,  on,  &c.  aforesaid,  at,  &c.  afore-  f*'**  l^wbour- 
3aid,  then  and  still  being  the  servant  {or  "  apfirentice**)  of  the 
said  A  By  unlawfully,  wrongfully  and  unjustly,  without  the  li- 
cense or  consent,  and  against  the  will  of  the  said  *yl  B  de-  ^  mq 
parted,  and  went  away  from  and  out  of  the  service  of  the  said 
A  By  to  wit,  at,  &c.  aforesaid,  and  afterwards,  to  wit,  oni 
8cc.  aforesaid,  there  went  and  came  to  the  said  C  D,  Yet 
the  said  C  D  well  knowing  the  said  £  F  to  be  the  servant 
{(W*  "  afi/ireniice")  of  the  said  A  By  but  contriving,  and  wrong* 
fully,  and  unjustly  intending  to  injure  the  said  A  By  and 
to  deprive  him  of  the  service  of  the  said  E  F  his  said  servant 
{or  "  afi/irenticcy'')  and  of  all  the  profits,  benefits,  and  advan- 
tages which  might,  and  would  othei*wise  have  arisen  and  ac- 
crued to  him  from  such  ser\'ice,  then  and  there,  to  wit,  on,  Sec.  « 
aforesaid,  at,  Sec.  aforesuid,  unlawfully,  wrongfully  ami  unjust- 
ly received  the  said  E  F,  so  then  being  the  seiTant  {or  '*  c/j- 
ftrentice*')  of  the  said  A  B  as  aforesaid,  into  the  service  of 
him  the  said  C  Z>,  and  harboured,  detained  and  kept  the  suid 
E  Fhk  his  said  service  for  a  long  space  of  time,  to  wit,  from 
)he  day  and  year  last  aforesaid,  hitherto,  whereby  the  said  A.By 
Vo*.  H.  [$13 


« 
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JEnticing    a-  for  and  during  all  that  timcy  lost^  and  was  deprived  of  the  ier* 
jra^^  uppren-  ^j^^  ^£  ^^^  ^^  £  F^  and  oi  all  the  profits,  benefits,  and  ad- 
vantages vrhich  might  and  would  otherwise  have  arisen  and 
accrued  to  him  from  such  service,  to  wit,  at,  &c.  aforesaid**— 
^Conclude  tu  ante^  238.] 


/£  FOR  TORTS  TO  PERSOJ^AL  PROPERTT, 

Declarations  of  this  nature  are  principally  against  attorneys^- 
»^  or  other  agents,  or  bailees — for  deceit  on  the  sale  of  goods,  &c. 

^  —for  negligence  in  driving  carriages  or  navigating  ships-^fof 

,  excessive  or  irregular  distresses — for  rescue  of  goods  distrain- 

ed for  rent  or  damage-Jea^antj  or  of  prisoners-— against  sheriffs 
^d  other  o0icers  for  escapes,  false  returns,  Sec. — for  unduly: 
^ercising  trades  or  imitating  inventions — in  trover*-or  for  in- 
juries to  personal  propetly  in  reversion. 

It  is  most  usual  to  declare  in  assumfisit^  against  attorneys 
and  agents^  see  the   form,  antc^  96.  see  the  printed  forms  ia 

■*  case,   8  JVcntvf,    Index^   29.  39.  47.     2    WiU,  325.     4  Burr. 

*    271  2061.  *Z    Wil8,  443.     2  Bl.  Rc/j.   906.      1  T.  R.  656.     1    T, 

R.  101.  but  against  bailees  of  difierent  descriptions,  If  there 

be  any  doubt  as  to  the  number  of  the  parties,  or  if  there  be 

any  evidence  of  a  conversion  of  the  personal  property,  or  if 

'^  a  plea  of  bankruptcy  be  expected,  (6  T,  /?.  695.)  it  is  advisa- 

ble to  declare  in  case  as  in  the  following  precedents,  in  order  to 
avoid  a  plea  in  abatement,  if  too  few  persons  be  made  defend- 
ants ;  or  a  nonsuit,  if  too  many  persons  be  made  defendants ; 
and  also  in  order  to  join  a  count  in  trover,  see  Govett  y.  Rod- 
nidge  and  othei^,  3  Jtas/^  62.  70.     ^nte,    \\7,  n.  (d).     The 

^'  precedents  in  assumpsit  against  bailees  of  different  descriptions, 

^*"  dnce,  103  to  126.  may  easily  be  varied  into  ca«e,  observing  the 

form  of  ihc  following  precedents :— ^ee  a  precedent  in  case 
for  the  loss  of  a  dog,  and  in  trover,  1  T,  R,  274.  for  negli- 
gence in  shipping  a  hogshead,  3.£a*r,  62.  and  for  not  ac- 
counting for  the  produce  of  a  bill  of  ex^changc,  $  JKwr,  33^. 
1  JV't'Tt;  Refi.  43, 


•..^k. 


>  ' 
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[Commencement  as  ante^  238.]     For  that  whereas  the  aaid  C  JlgaiMt  cor- 

•  D,  before  antl  at  the  time  of  the  delivery  of  the  goods  and  ^'^\^^  ^^, 
chattels  to  hitn^  as  hereinafter  next  mentioned}  was,  and  thence  rier  for  losinj^  , 
biliierto  hath  been,  and  still  is,  a  common  carrier  of  goods  and 

chattels  for  hire,  from  ■  to  — ,  to  wit,  at,  &c.   •  And 

whereas  also,  the- said  ji  By  whilst  the  said  CD  was  such 
common  carrier  as  aforesaid,  to  wit,  on,  &cw  at,  &a  (t/te  real 
place)  to  wit,  at,  See.  {t/ie  venue  vfhich  ig  transitory^)  caused  to 
be  delivered  to  him  the  said  C  Dy  and  the  said  C  D  then  and 
there  accepted,  and  received  of  and  from  the  said  A  B  9i  cer* 
"  tain  box,  containing  divers  goods  and  ''chattels,  to  wit,  8cc.         *  272 

•  {sfiedfy  the  article8){a)  of  tlie  said  A  B  o{  great  value,  to  wit, 
of  the  value  of  — L  to  be  safely  and  securely  carried  and  con- 
veyed by  him  the  said  C  D  from  —  aforesaid  to  — —  aibre-  • 
said,'  and  there,  to  wit,  at,  Sec.  aforesaid,  safely  and  securely  to 
be  delivered  for  the  said  A  B  for  certain  reasonable  reward  to 
him  the  said  C  Z>  in  that  behsdf.  Yet  the  said  C  />,  not  1*6- 
garding  his  duty  as  such  common  carrier  as  aforesaid,  but  con- 
triving and  fraudulently  intending,  craftily  and  subtly  to  deceive, 
defraud  and  injure  the  said  A  B  m  this  behalf,  did  not,  nov 
would,  safely  or  securely  carry  or  convey  the  said  box* and  ita 
contents  aforesaid,  fi'om  ■  aforesaid  to  — *^  aforesaid,  nov 
there,  to  wit,  at  ■  aforesaid,  safely  or  securely  deliver  xhm  * 
same  for  him  the  said-  A  By  but  on  the  contrary  thereof  he 
the  said  C  />,  so  being  such  common  carrier  as  aforesaid,  so 
carelessly  and  negligently  behaved  and  conducted  himself,  in 
the  premises,  that  by  and  through  the  carelessness,  negligence 
and  default  of  the  said  C  D  in  the  premises,  the  said  box  and 
its  contents  aforesaid,  being  of  the  value  aforessdd,  became  and 


(i)  See  the  prec«lent  in  assnmp-  Action  Case  NegUgenee,  C. «.    Bot 

sit,  and   the  notes  untCf  1X7.     Bac  this  custom  being  the  common  law, 

Abr.  tit.  Carriers.     8  Wentw.  Index,  Deed  not  be  stated.  Hob.  18.     1  Wils. 

43.  i7,  48.    And  vhen  it  is  advisa-  981.     Bac.  Abr.  Carriers,  A.  ami  seo 

ble  to  declare  in  case,  instead  of  as-  the  precedent,  S  Wils.  429. 
BUmp$it,  ftupra,  and  ante,  117.  n.  ((f).        (a)  It  is  said  that  the  goods  most 

3  East,  62.  70.  Tormerly  it  was  usual  bo  set  out  with  the  same  oettalnty  as 

)o  declare  setting  oat  the  custom  of  in  trover.  2  Ventr.  78.    Com.   Pig. 

tbo  realm,  1  Sid,  245.    Com.  Dig.  Ac  lion  Case  Negligence,  6.  2. 


W  -r- 


t 
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J^tiiiut  cat^  were  .wholly  lost  to  the  said  Ji  fij  to  wit,  at«  8cc.  atonksaid*  An4, 
o^^*  '^)     :'  whereas  also,  heretofore,  to  wit,  on,  &c.  aforeaaid,  at,  fcc.  afore* 

Secoiuieouiit,  17-7  y    ^ 

for  not  carry,  said,  to  wit,  at,  &c.  aforesaid, the  said  j1  B  caused  Co  be  deliver^ 
v^asnnaiile"  *  c^  to  the  Said  C  D  n  certain  other  box,  containing  certubi  otker 
Ii™g%h^Ux[  K°°^  ^^  chattels,  to  wit,  &c.  of  him  the  said  ^  ^,  of  greats 
(^)  vulue,  to  wit,  of  the  value  of  -W.  to  be  taken  care  of  and  safeif^ 

and  securely  cariied  and  conveyed  by  him,  the  said  C  D  from 
-■  ■      aforesaid  to    ■  '  ■   aforesaid,  and  there,  to  wh,  at  '  "  ■' '' 
aforesaid,  to  be  safely  and  securely  delivered  by  the  said  C  D 
*  273        «£;)r  the  said  ^  B  within  a  reasonable  time  then  ne&t  follow- 
ing, for  certain  hire  and  reward  to  the  said  C  Z>  in  that  behalf;  • 
and  although  the  said  C  D  then  and  there  accepted,  and  had  - 
and   received  the  aaiid  last-mentioned  box  and  its  contents 
•  afoiiesaid,  for  the  purpoae  aforesaid,  and  undertook  the  car*'' 
Tiage,  conveyance  and  delivery  thereof  as  aforesaid,  within  such 
resi^onable  time  as  aforesaid ;  and  although  a  reasonable  time 
for  the  carriage,  conveyance  and  delivery  thereof  as  aforesaid^    ' 
hath  long  smce  elapsed,  yet  the  said  A  B  not  regarding  Ua 
duty  in  that  behalf^  but  contriving  and  fraudulently  iatendingi 
craftily  and  subtly  to  deceive  and  defraud  the  said  ^  ^  in  this 
respect,  did  not,  nor  would,  within  such  reasonable  time  as  ' 
aforesaid,  or  at  any  time  aftei*wards,  (although  often  requested 
ao  to  do,)  take  care  of,  or  safely,  or   securely,  carry  and  con- 
vey the  said  last-mentioned  box  and  its  contents  aforesaid,  from 

*—  aforesaid  to  —  aforesaid,  nor  there,  to  wit,  at 

aforesaid^  safely  or  securely  deliver  the  same  for  the  said  A  B^ 
but  hath  hitherto  wholly  neglected  and  refused  so  to  do ;  and 
by  means  of  the  negligence  and  improper  conduct  of  the  said 
C  O  m  that  behalf,  the  said  last-mentioned  box  and  its  conteuts 
aforesaid,  have  not  yet  been  delivered  to  or  for  him  the  said 
C  A  at  — —  aforesaid,  or  elsewhere,  atid  are  wholly  lost  to 
the  said  A  By  to  wit,  at,  &c.  aforesaid. 

[^Add  a  count  in  t rover j   if  there  he  any  evidence  of  a  co?i* 
versioHy  3  £asty  70.       Trover  lie^  against  a  carrier y  though  he 


(b)  See  tlie  counts  in  ^  Wils.  4«9.  case  for  a  mere  nonfcnsonce  might  not 
As  the  abo%'e  count  sUtca  the  I099  of  be  suatainable,  6  Kast,  333.  3  Wils. 
the  goodt  it  is  «UBtaiuablef  thoush    348.    $  T.  ft.  143.    1  New  Bey.  43. 
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^  ndttak^  deliver  goo<h  to  a  Vfrong  fierstmj  Peake^  C,  M  /^   J^amn  Jmu 
43.     JoneM  on  £aiiment9j  96  to  99.  6ut  it  cannot   be  ^pfi^ied  ^*^^^- 
against  a  carrier  or  wharjinger^  ^here  the  gooih  iufve  been 
stolen  or    loat^    5  Burr.  3825.     i  Ventr,   223.     [Concliide,   09 
rnitCf  238.] 

*  274 

fCammencement  aa  ante.  238.1     For  that  whereas  by  *the  law  Against  an 

*;  .  '  .  innkeeper  for 

md  custom  of  tl^s  realm,  innkeepera,  who  keep  comfnon  inns  the  loss  of  m 
far  the  receptioii,  lodging  and  entertainment  of  travellers  put-  "''  ^^^ 
ting  up  at  and  abiding  in  the  same,  are  bound  to  keep  the 
floods  and  chattels,  brought  by  such  travelled  into>  andheing- 
whhin  their  respective  inns,  safely,  and  without  any  diminotioft 
or  ftofis.  And  whereas  the  said  C  D  before^  and  at  the  time  of 
the  loss  hereinafter  next  mentioned,  was,  and  from  thence  hi«* 
therto  hath. been,  and  still  is,  an  innkeeper,  and  as  such  iau* 
keeper,  he  the  said  C  D  hath  fic»r  and  during  all  that  time 
kept,  and  still  doth  keep,  a  certidn  common  inn,  tot  the  re- 
ception, lodging  and  entertainment  of  traveilersy  diat  is  to 
Sayi  a  certain  inn,  commonly  called  or  known  by  the  name  and 
sign  of  — — ^  situate  and  being  at  ■,  lo  wi^  at,  &€•  Axkd,  - 
whereas  also,  the  said  C  />,  so  being  such  innkeeper,  and  so 
keeping  the  said  inn  as  aforesaid,  the  said  -^  B^  (or  \f  Im  oer* 
vantf  <^  one  JL  F^  the  servant  qf  the  said  A  B,**)  heretofore,  to 
wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  put  up  and  was  then 
and  there  received  into  the  said  inn  as  a  traveller  by  the  said 
C  Dj  and  then  and  there  brought  into  the  said  inn  a  certain  hitXi 
contsduing  certain  wearing  apparel,  goods  and  chattels,  to  wi^ 
kc.  (enumerate  the  chattels)  of  him  the  said  Ji  By  of  great  va* 
lue,  to  wit,  of  the  value  of  — ^.  and  which  said  box  and  its  con* 
tents  aioresaid,  were  then,  and  from  thence,  until,  and  at  the 
time  of  the  loss  hereinafter  naentioned,  within  the  said  inn,  and 


(c)  As  to  the  liability,  &c.  of  an  cient  mode   of  declaring,  Bae.  Abr. 

Innkeeper,  see  Bac.  Abr.  tit.  Inns,  tit  Inns,  C.  6.    In  oouformity  to  the 

Com.  Dig.  Aetioo,  Case  Negligence,  usual  practice  I  have,  in  the  above 

B.  1.  &c.  and  tiL  Pleader,  2  Q.    5  precedent,  reoited  the  custom  of  the 

T.  R.  Sr3.     i- or' the  printed  deelara-  realm,  but   this  being  the  coromork 

tions  Mgainst  innkeepers,  Hast.  Kut.  law  seems  to  be  unnecesioiry.    ^'inf^'. 

40^    Co.  £nt  347.    Thomp.  42.    S  271.  n.  («),  and  1  y,ih,  ii^ 
Wentw.  Index,  44. 47^  48.  and  the  aor 


» 
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Jlgaimi  Tm-  Aatthc  said  ^  jB,  (or  "  the  eaid  E  Fythe  servant  of  iheeaid 
keeperw.  ^  j^  „^  during  all  thai  time  abided  as  a  traveller  therein,  to  wit, 

at,  &c.  aforesaid  ;  yet  the  sflid  C  />  so  being  sach  innkeeper  as 
Aforesaid,  not  regarding  his  duty  as  such  innkeeper,  did  net 
^  275  keep  the  said  *box  and  its  contents  aforesaid,  so  brought  Into 
aAd  BO  being  in  the  sidd  inn  as  aforesaid,  safely,  and  without  di- 
minotion  or  loss,  but  on  the  contrary  thereof,  the  said  C  D  and 
his  servants  so  negligently  and  carelessly  behaved  and  conduct- 
ed themselves  in  that  behalf,  that  afterwards,  and  whilst  the 
said  A  B  {(or  ^  the  said  E  F  the  servant  of  the  said  A  B)ui 
abided  in  the  said  inn  as  aforesaid,  to  wit,  on  the  same  day  and 
yearaforestfki,  the  said  box  and  its  contents  aforesaid  were,  by 
and  through  the  mere  carelessness,  negligence  «id  default  of 
the  said  C  D  and  his  servants  in  that  behalf,  wrongfully  and  un« 
justly  taken  and  carried  away  by  some  person  or  persons,  to 
Che  said  AB  {or  to  the  said  A  B  and  E  F  his  said  servant^  un- 
known, and  were  and  still  are  thereby  wholly  lost  to  the  said 
A  Bf  to  wit,  at,  fcc.  aforesaid.  [Add  a  count  in  trover^  if 
there  be  a  firobahHHy  of  supporting  it  in  evidence^  antCy  373. 
5  Burr.  9825.  1   Ventr.  323.  and  conclude  asante^  338.] 

AedaUabail-      [Commencement  as  ante^  238.1    For  that  whereas  heretofore. 

te  for   negU-        ^  .  -*  .      . 

'9enoe.(cO         ^^  ^^h  ^^^  ^^'  ^y  &c*  ^^®  ^^^  ^  ^i  ^t  the  special  mstance  and 

request  of  the  said  C  Z>,  caused  to  be  delivered  to  him  the  said 
€D^  cettsdn  goods  and  chattels,  to  wit.  Sec.  of  him  the  said  A  B^ 
of  great  value,  to  wit,  of  the  value  of  -— ^.  to  be  by  the  said 
C  D  safety  and  securely  loaded  on  board  a  certain  ship  or  ves- 
sel, at,  &c.  for  the  said  A  By  for  reasonable  re*ivard(e)  to  the 
said  C  D  on  that  behalf,  the  said  C  D  then  and  there  had  and 
received  the  said  goods  and  chattels,  for  the  purpose  aforesaid  ; 
*  276  *>'^*  ^^^  ^^  ^  ^  "°^  regarding  his  duty  in  that  behalf,  after- 
wards, to  wit,  on,  &c.  aforesaid,  at,  Sec.  aforesaid,   by  himself 


((/)  See  the  use   of  declaring  in  dents,  ante,  270,  271.  8  Wcntw.  la* 

Gate  instead  of  aasumpsity  wiUy  '270,  dex,  82. 

271.  as  to  tlie  different  desoriptioii  of  (cr)  If  no  reward  were  to  be  paid» 

bailees,  ante,    103.  and  tlie  several  this  should  be  omitted,  Coggs  v.  Bcr- 

pi-eccdents,  103  to  125.   which  may  nard,  2  Ld.  Rajm.  909.      1  Hen.  Bl. 

easily  be   applied  to  the  declaratiou  158.    5  T.  R.  143.  .Ante,  103.  ai  (* 

ill  cMe.     See  other  printed  prece-  tmxndatum  being  the  seeond  de^epp- 

tiou  uf  bailment. 
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and  hk  servants  in  tbatbehidi^  conducted  himself  so  carelessly,  j^mtBaii', 
negligently  and  improperly,  in  and  about  the  loading  of  the  ^*' 
said  goods  and  chattelSf  on  board  tfie  said  ship  or  vessel,  that  by 
and  through  the  mere  negligence  and  improper  conduct  of  the 
said  CD  und  his  servants  in  that  behalf,  the  said  goods  and  chat- 
tels became  and  were  greatly  broken,  damaged  and  destroyed, 
and  wholly  lost  to  the  said  ^  By  to  wit,  at,  Sec.  afoi*esaid.  {_It 
ci  adviiuble  in  general  agamat  a  bailee  to  add  a  count  %tating 
that  4he  defendant  ^  had  the  loading  qf  the  hogahead^*'  i3^c,  or 
the  ficr/brmance  of  the  matter  which  it  tntB  hia  duiy  to  fier^ 
Jbmij  vfhieh  count  may  be  framed  as  in  Govett  v.  Reuhudge^ 
3  Eaaty  62.  and  if  there  be  any  evidence  qf  a  converMon^  a 
count  in  trqver  should  be  addedj  and  conclude  as  antCy  238.] 

^Commencement  as  ante,  2S8.]     For  that  whereas  the  said  For  a  fulse 
ji  Bi  heretofore,  to  wit,  on,  &c.  at,  &c  at  the  special  instance  Zan^T}^  *" 
and  request  of  the  said  C  D,  bargained  with  the  said  Ci>,  to 
buy  pf  him  the  said  C  X),  a  certain  borsei  at  and  for  a  cer* 
tain  price,  or  sum  of  money,  to  wit,  the  sum  of  — ^*  and  the 
said  CD  by  then  and  there  falsely  and  fraudulently  warranting 
the  said  horse  to  be  sound  and  quiet  in  harness,  then  and  there 
8old(^)  the  said  horse  to  the  said  ^  J},  lor  the  said  sum  of  -*/. 
of  lawful,  *&c.  then  and  there  paid  by  the  said  j1  B  to  the  said         ^  277 
C  B  for  the  same ;  whereas  in  truth  and  in  fiict,  the  said  horse  was^ 
at  the  time  of  the  said  warranty   and  sale  thereof,  unsteadgry 
restive,  and   ungovernable  in  harness,  a|id  hath,  from  thence 
hitherto,  so  remained  and  continued  ;  and  the  said  ^  B  in  §Bfit 
saith,  that  the  said  C  D  by  means  of  the  premises  on  the  day 
and  year  aforesaid,  at,  &c.  aforesaid,  falsely  and  fraudulently 
deceived  him  the  said  ^  ^,  on  the  sale  of  the  said  horse  as 
aforesaid,  and  thereby  the  said  horse  afterwards,  to  wit,  on,  Sec 


(/)  As  to  warranties  ia  general,  ty,  the  scienter  need  not  be  alleged, 

ante,  100.  n.  (0-    See  the  use  of  de-  nor  if  stated,  need  it  be  proved,  2 

eUring  in  ease,  ante,  271.    .*)  East,  £a9t,  446. 

S2.  and  the  precedents  in  3  Wils.  40  (^)  It  is  proper  to  say  wtfrranrt'- 

to  43.  2  East,  446.  8  Wentw.  Index,  zanda  vandidie,  in  order  that  it  roaj 

28,  29,  30.  of  declarations  for  deeeit  appear  that  the  warranty  was  at  the 

Hn  the  sale  of  goods,  Sto.  and  ante,  time  of  the  sale.  Com.  D\^.  Actions 

100  to  102.  notes  (0,  («),  i^c).    In  Case  fbrDwwt,  F.  $. 
^Ilis  afitkm  npon  an  express  warrsn- 
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3eeeUfid        aforesaid^  not  only  became  of  tio  use  or  vcdne  to  flie  said  Ji  B^> 
ttwrrantim.     ^^^  ^^  ^j^^gj^  ^^^  ^^t^  greatly  kicked,  hurt,  injured  and  spoil* 

ed  a  certain  other  horse  of  him  the  said  A  B,  of  great  valuet 
to  wilt,  of  the  value  of  — ^.  and  thereby  also  the  said  A  B  was  , 
then  and  there  put  to  great  expense  ef  his  monies,  is  the 
wh(^e  amounting  to  a  large  sum  of  moneys  to  wit,  the  sum  of 
•^-^«  in  and  about  the  feeding  and  taking  care  of  and  selling 
and  disposing  of  the  said  horse,  to  wit,  at,  Sec.  aforesaid. 

ScflMid  eouat  And  whereas  abo  the  said  A  B  afterwards,  to  wit,  on,  &c.  « 
aforesaid,  at,  See.  aforesaid^  bargained  with  the  said  C  i),  to  buy 
of  him  the  qaid  C  Dj9l  certain  other  horse,  and  the  said  C  D 
by  then  and  there  fidsely  warranting  the  said  last-mentioned 
horse  to  be  sound,  falsely  and  fraudulently  induced  the  said^^ 
then  and  there  to  buy  of  htm  the  said  C  jD,  the  said  kst-men* 
dmied  horse  for  a  certain  other  large  sum  of  money,  to  wit,  the 
sum  of  -W.  of  like  lawful  money,  whereas  in  tnith  and  in  fiicti 
the  said  last-mentioned  horse,  at  the  time  of  the  said  last-men- 
tioned warranty  and  side  was  not  sound,  but  then  was,  and  thence 
hitherto  hath  been,  and  still  is,  unsound,  and  of  no  use  or  value  to 
the  said  A  B,  to  wit,  at,  &c.  aforesaid.  And  so  the  ssdd  A  B 
saith,  that  the  said  C  D  falsely  and  fraudulently  deceived  him 
the  said  AByOsi  the  sale  of  the  said  last-mentioned  horse  aa 
aforesaid,  to  wit^  at,  fcc.  aforesaid.     ^Conclude  as  ante,  238.] 

*  278         ^ 

For  falsely  ^ICommemeement  as  ante,  238.]     For  that  whereas  the  said 

l[thiS^iI^IS?n  "^  ^'  ^^^  •^  •^  ^^^   ^"*®  ^^  ^^®  committmg  of  the  giie* 
fit  to  be  truai-  vance  by  the  said  C  i>,  as  hereinafter  next  mentioned^  was  and 

'^  ^  from  thence  hitherto   hath  been  and  stiH  is  a ,  and  the 

trade  and  business  of  a  _,   hath  for  and  during  all  that 

time,  exercised  and  carried  on,  and  still  doth  use,  exercise  and 

carry  on,  to  wit,  at,  fcc.    And  whereas  also  the  said  A  B  m^ 


-f- 


(A)  In  order  to  Airport  an  aetion  principles  upon  which  this  action  is 
of  this  nature,  the  representation  founded,  are  stated.  As  to  deelara- 
ttustbenrndemaZoaittmo^aEastyLOr.  tionsfor  deceit  in  general,  see  the 
S  B.  k  P.  367.  See  the  preeedenu  notes  to  the  last  precedent,  and  8 
in  Pasley  u.  Freeman.  ST.  R.  51.  Wentw.lndex,  98,  S9.  Com. Dig. Ac- 
Eyre  u  Dunsford,  I  East,  318.  Hay-  tion  for  Deceit,  F.  «.  Bae.  Abr.  A<^' 
craft  V.  Creasy,  8  East,  92.  Tap.  u  tion  on  the  Cai^,  E. 
I^  3  B.  ^  P.  ^67.  wfaere  also  (he 
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beings  a         ■>  and  so  using,   exercising   and  carrying  on  the  Deceit  gene- 
said  trade  and  business  as  aforesaid,  one  E  F  before  the  com-  '^^* 
mitting  of  tiie  grievance  by  the  said  C  />,  as  hereinafter  next 
mentioned,  to  wit,  on,  &c»  at,  &c.  aforesaid,  applied  to  the  said 
^A  B^  and  then  and  there  requested  the  said  A  B  to  sell  goods 
GSk  credit  to  him  the  said  E  Fy  in  th^  way  of  bis  the  said  A  B*9 

said  trade  and  business  of  a .  And  the  said  A.  B  being  then 

and  there  unacquainted  with  the  character  and  circumstances 
of  the  said  E  i^,  was  then  and  there  referred  by  him  to  the  said 
CD  for  information  respecting  thesame^  whereof  the  said 
C  D  afterwards  and  before  the  sale  of  any  goods  by  the  said 
A  B  lo  the  said  £  Ey  to  wit,  on,  &c.  at,  &c.  aforesaid,  had  no* 
itice  iix>m  one  G  H  tiie  servant  of  the  said  A  By  and  the  said 
C  D  was  then  and  there  interrogated  by  the  said  J  iT,  on  the 
part  of  the  said  A  B  respecdng  the*  character  and  circum- 
stances of  the  said  E  F,  Nevertheless  the  said  CZ> -well 
knovving(i)  the  premises  and  that  the  said  E  F  was  then  and 
there  in  bad  and  insolvent  circumstances,  and  unfit  to  be 
irusied  with  goods  on  credit)  but  contriving  and  fraudiilently 
intending  craftily  and  subtly  to  deceive  and  injure  the  said 
AB\xi  this  behalf,  on  the  day  and  *year  aforesaid,  at,  &c,  afore-  %  079 
said,  falsely>  fraudulently  and  deceitfuHy(i}  informed  the  said  ^ 

G  H  ixi  answer  to  certain  questions  then  and  there  put  to  the 
said  C  jD  by  the  said  G  Hon  the  part  of  the  said  A  B. respect- 
ing the  character  and  circumstances  of  the  said  E  Fj  that  he 
the  said  C  P  knew  the  said  E  Fy  and  had  done  a  deal  of  buai^ 
ness  with  him,  and  taken  a  deal  of  his  (the  said  £  F's)  mo- 
ney, and  that  he  tiie  said  C  D  then  did  business  with  the  sidd 
E  Fy  and  that  upon  the  whole  he  the  said  C  D  believed  the 
said  E  F  to  be  a  good  man,  (thereby  then  and  there  meanin|p 
that  the  said  C  D  believed  the  said  E  F  to  be  a  man  in  good 
circumstances,  and  fit  to  be  trusted  with  goods  on  credit.)     By 


(t)  As  the  flta^o  ammo  is  the  gbt  of  Aolion   Case,     I)e«eit,  F.   3.     The 

the  actlui),  the  uUegalion  «f  the  scimi'  term  falsely   of  fraudalently,  wouldl 

^er  is  ill  this  ease  material,  though  we  howerer  be  sufiieient,   id,  1  SauDcl. 

have  seen  in  the  ease  of  warranty  it  242.  a.  a.  2.     1  Bast,  563. 
is  otherwise,  o/t/e,  %1%,  aad  Goai.  Dig. 

Vol.  II.  [  32  ] 


' 
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IhceU  gene*  means  and  in  consequence  of  which  information  b9  given  by 
'*^*  the  said   C  D  Xo  the  said    G  H  2a  aforesaid  the  said  A  B  not 

knowing  to  the  contrary^  but  believing  therefrom  that  the  said 
E  Fy  was  a  man  in  good  circumstances,  and  fit  to  be  trusted  aii 
aforesaid,  afterwards^  to  wit,  on  the  day  and  year  aforesaid,  and 
on  divers  other  days  and  times  between  that  day  and  the  — - 
day  of  '  ,  then  next  following^  at,  Sec.  aforesaid,  was  \sf 
duced  to  give  credit  to  the  said  R  F^  and  did  then  sell  and 
deliver  to  him  divers  goods  on  credit  to  a  large  amount,  to 
wit,  &c.  to  wit,  at,  &c.  aforesaid,  whereas  in  truth  and  in  fact  the 
said  E  F  zx  the  time  of  the  said  C  D  so  giving  the  said  in* 
formadon  to  the  said  G  Hbs  aforesaid,  was  in  bad  and  insolvent 
circumstances,  and  not  fit  to  be  trusted  with  goods  on  credit* 
And  whereas  in  truth  and  in  fact  the  said  C  D  did  not  at  that 
time  do  business  with  ^e  said  E  F.  And  whereas  in  truth 
and  in  fact  the  said  C  D  did  not  believe  the  said  £  F  to  be  A 
good  man,  but  on  the  contrary  thereof,  at  that  time  well  knew 
the  said  E  Fthen  was  in  bad  and  insolvent  circumstances,  and 
^  280  not  fit  to  be  •trusted  with  goods  on  credit.  And  the  said  jt  B 
further  says,  that  the  said  several  sums  of  money  are  still  whoU 
ly  due  and  unpaid  to  the  said  A  Bj  and  he  la  likely  wholly  tofoae- 
the  same,  to  wit,  at.  Sec  aforesaid 

Second  count      ^^d  whereas  also  the  said  A  B  before  and  at  the  time  of  the 
noite  geaeral. 

committing  of  the  grievance  by  the  said  C  Z>  as  hereinafter 

mentioned,  carried  on  the  trade  and  business  of  a  ,  and 

the  said  E  F  was  desirous  to  deal  ^vith,  and  to  be  trusted  by 
him  the  said  ji  B  for  divers  goods,  wares  and  merchandises, 
on  credit  in  the  way  of  the  said  trade  and  business  ;  and  there- 
upon the  said  C  D  heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid, 
again  contriving  and  intending  to  deceive  and  defraud  the  zM 
A  B^  and  wrongfully,  deceitfully  and  fraudulently  to  induce,  per- 
suade and  encourage,  him  the  said  A  B  io  deal  with  the  said 
E  Fin  the  way  of  his  said  trade  and  business,  and  to  sell'  and 
deliver  to  him  the  said  E  /*,  divers  other  goods,  wares  and 
merchandises,  upon  trust  and  credit,  he  the  said  C  D,  falsely, 
fraudulently  and  deceitfully,  then  and  there  asserted  and  repre^ 
senied  to  the  said  .^  ^  in  substance,  that  he  the  said  A  B  might 
safely  trust  and  give  credit  to  the  said  E  Fm  tliat behalf,  and 
that  he  the  said  A  B  might  safely  sell  and  deliver  K>  the  said' 
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Ji  F  divers  other  goodss  wares  and  merchandises,  upon  trust  Deceit.  ^<*;rr 
and  credit.  By  means  of  which  said  last-mentioned  false,  ^^^^' 
fraudulent  and  deceitful  assertion  and  afiirmauon,  he  the  said 
C  D  did  then  and  there  fraudulently  and  deceitfully  induccy 
persuade  and  encourage  the  said  A  B  to  deal  wiih  the  said 
E  Fin  the  way  of  his  said  trade  and  business,  and  to  trust  and 
give  credit  to  him  in  that  behalf,  and  to  sell  ^nd  deliver  to 
him  the  said  E  F  divers  goods,  wares  and  merchandises,  upon 
trust  and  credit.  And  the  said  ^  jB  in  fact  says,  that  he,  confi* 
ding  in,  and  giving  credit  to,  the  said  last-mentioned  assertion 
and  representation  of  the  said  C  £),  and  believing  the  same  to  be 
true,  and  not  knowing  the  contrary  thereof,  did  afterwards,  to 
wit,  on,  &c.  last  aforesaid,  and  for  a  long  time,  to  wit,  until,  &c. 
^deal  with  the  said  EFm  the  way  of  his  said  trade  and  business,  ^281 
and  did  trust  and  give  credit  to  him  in  that  behalf,  anil  did  sell 
and  deliver  to  him  divers  other  goods,  wares  and  merchandises, 
to  a  large  amount,  to  wit,  &c.  upon  trust  and  credit,  to  wit,  at, 
&c.  aforesaid,  whereas  in  truth  and  £ict,  at  the  time  of  the 
aaid  C  D  making  his  said  last-mentioned  assertion  and  repre- 
sentation, he  the  said  Ji  B  could  not  safely  trust  and  give  cre- 
dit to  the  said  E  Fy  nor  could  he  the  said  A  B  safely  sell  and 
deliver  to  the  said  E  Fy  any  goods,  wares  and  merchandises, 
upon  trust  and  credit,  and  the  said  C  D  when  he  so  made  his 
said  last-mentioned  assertion  and  representation,  well  knew 
the  same,  to  wit,  at«  &c.  aforesaid.  And  the  said  A  B  further 
says,  that  the  said  E  F  hath  not,  nor  hath  any  other  person  on 
his  behalf,  paid  to  the  said  A  By  the  said  last-mentioned  sum 
of  money  so  due  to  him  for  the  said  last-mentioned  goods, 
wares  and  merchandises,  or  any  part  thereof,  but  on  the  con- 
trary thereof  he  the  suid  E  F  then  was  and  still  is,  wholly 
unable  to  pay  the  same,  or  any  part  thereof,  to  the  said  A  By 
to  wit,  at.  Sec.  aforesaid,  and  the  said  A  B  i%  likely  to  lose  the 
same,  to  wit)  at,  &c.  aforesaid.     [Conclude  as  antcy  238.] 

[^Commencement  aa  ante y   238.]— For  that   whereas  the  said  Apj,inst    tbe 
A  By  heretofore,  to  wit,  on,  &c.  at,  &c.  was  lawfully  possessed  ^JJ^^y^  for^the 

r».'pjliftence  of 
^  his  servant  ia 

druiiig  the 
ftsiine    ag^uinst 
(Jc)  See  the  prceedenta,  S  Wentvr.    N.  P.  lit.  Consequentiftl  Damage.    5   th»^  plainJifT* 
IMci^47.  Astofliehw^secSelwjrn's    B^.  Rej>.  35.  44.    When  the  acuon   <Aaitc.(i.) 


■       I 

■ 


t 
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J\'*e^Kffenee     of  a  certain  chaise  of  great  valuej  to  wit,  of  the  vahie  of 
^onHagcB.        and  of  a  certain  horse  then  and  there  drawing  the  same,  and  in 
*  2^2^        which  $aid  chdse  he  the  said  A  B  was  *\hen  riding  in  and  along 
a  certain  public  and  common  highway.     And  the  said  C  D  was 
*    also  then  and  there  possessed  of  a  certain  coach  and  of  divers^  4 

f  to  wit,  two  horses,  drawing  the  same  and  which  said  coach  and 

horses  were  then  and  there  under' the  care,  government  and 
Section  of  a  certain  then  servant  of  the  said  C  /),  who  waft 
then  and  there  driving  the  same,  in  and  along  the  said  high- 
way, to  wit,  at,  &c.  aforesaid.  Nevertheless  the  said  C  D  ^ 
then  and  there  by  his  said  servant  so  carelessly  and  impi'operly 
drove,  governed  and  directed  his  said  coach  and  horses,  that 
by  and  through  the  mere  carelessness,  negligence  and  impro- 
per conduct  of  the  said  C/>,  by  his  said  servant  in  that  behalf^ 
one  of  the  hind  wheels  of  the  saud  coach  of  the  said  C  D  then 
and  there  ran  and  struck  with  great  force  and  violence  upon 
and  against  the  said  chaise  of  the  said  A  B  and  thereby  tlien 
and  there  crushed,  broke  to  pieces,  damaged  and  destroyed 
the  same,  and  one  of  the  wheels  and  the  splinter  bar  and  the 
shafts  thereof,  and  the  said  chaise  thereby  then  and  there 
became  aodf  wa^  rendered  of  no  use  or  value  to  the  sard 
A  By  and  thereby  he  the  said  A  J?  was  then  and  there  cast  and  ** 

thrown  with  great  force  and  violence  from  and  out  of  the  said 
chaise  to  and  upon  the  ground  there,  and  by  means  of  the 
several  premises  aforesaid,  the  said  A  B  was  then  and  there 
greatly  bruised,  hurt  and  wounded,  and  became  and  was  sickt 
sore,  lame  and  disordered  and  so  remained  and  continued  for  a 
long  space  of  time,  to  wit,  hitherto,  during  all  which  time  the 
said  A  B  suffered  great  pain  and  was  hindered  and  prevented 


18    agsuDst  the    party  himself,    who  state  it  to  have  been  eommitted  wiL 

cither  wilfully  or  negligently  drove  fully,   or  forcibly,  or  furiouily,  but 

the  ean'iagc  and  thereby  occasioned  should  shew  that  it  was  committed 

the  injury  complained  of,  tlie  remc-  negligently,   see  1  East,    106.  and  3 

dy  may  and    should   be  trespnu,   3  East,  593.     6  T.  R.  125.  5  T.  K.  648. 

East,  5<J3.  600, 601.    1  East,  109.    But  See  the  prcoedcnt,  2  Hen.  Bl.  448. 

vhcn  the  action  is  apiinst  a  master  6  T.  U.  659.      The  negligence  may 

ihr  the  negligent  driving   of  his  ser-  be  stated  to   be  that  of  tlie  master^ 

▼ant,  the  aoti<»n  »huuld  be  cote,  I  vithout  noticing  the  servant ;  but  the 

East,  106.  109, 1 10.    2  Hen.  Bl.  442.  above  fortn  is  most  florrcct,  6  T.  H. 

The  declai^tion  against  the  master  659.    t  l<Rity  110. 
for  the  act  of  his  Bervant,  ^ould  not 


\ 
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from  performing  and  transacting,  his  lawful  affairs  and  business  JstegUgence 
by  him  during  that  time  to  be  done  and  transacted.    And  also  ,j[,-^,.  ^ 
by  means  of  the  premisesy  was  forced  and  obliged  to  pay,  lay 
out  and  expend  and  hath  necessarily  paid,  laid  out  and  ^expend-         ^  283 
ed,  divers  sums  of  money,  in  the  whole  amounting  to  a  large       i 
aum   of  money,   to  wit,  the  sum  of  10/.  in  and  about  endea- 
vouring to  be  healed  and  cured  of  his  said  wounds,  hurt  and 

«. bruises,  occasioned  as  aforesaid.  And  also  by  means  of  the 
preniises,  he  the  said  A  B  hath  paid,  laid  out  and  expewledj 

^divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  — I.  in  and  about  the  re- 
pairing of  the  said  chaise  so  damaged  as  aforesaid,  to  wit,  at, 
Scc.aforesaid.— [^rfrfa  county  stating  that  defendant  hiniaelfneg' 
Ugently  drove  the  carriage^  6  T,  R,  659.  1  £aat,  110.  and  aU 
leging  the  injury  to  the  chaise  less  circumstantially ^  and  conclude 
as  ant e^  238.] 

[Commencement  as  ante^  238.]— For  that  whereas  the  said  Against  tlue 
jf  B^  before  and  at  the  time  of  the  committing  of  the  grievance  ^hip  for  negU* 
by  the  said  C  Z),  as  hereinafter  next  mentioned,  was  lawfully  scope  m  the 

'  '  '  '    navigRUon    or 

possessed  of  a  certain  barge  or  vessel,  of  great  value,  to  wit^  it,     wheneb^ 
of  the  value  of  -— /.  then  lawfully  being  in  the  river  Thames^  to  bar^-c  was  da- 
wit,  at,  &c.  {the  -venue)  and  the  said    C  D  was  also  then  pos-  "^ai^e^^CO 
sessed  of  a  certain  other  barge  or  vessel  in  the  river  Thames 
aforesaid,  to  wit,  at,  &c.  aforesaid,  and  then  and  there  had  the 
care,  direction  and  management  of  the  same.     Yet  the  said 
C  D  not  regarding  his  duty  in  that  behalf,   whilst  the  said 
barge  or  vessel  of  the  said  A  B  so  was  in  the  riyer  Thames 
aforesaid,  to  wit,  on,  Sec.  at,  &c.  aforesaid,  took  so  little  and  such 
bad  care  of  his  said  barge  or  vessel  in  the  direction  and  ma- 
nagement of  the  same,  that  the  same,  by  and  *through  the         *  284 
carelessness,   misdirection   and  mismanagement   of  the   ^aid 


(/)  See  the  precedents,  8  Wentw,  self,  who  has  occasioned  an  injury  by 

Index,  46,  47.  5  T.  R.  649.  I  B.  &  P.  improperly    driving  a  carriage,  tlic 

472.     8  T.  R.  188.      The  injury  may  remedy  is  trespass,  ante,  281.  n.  (A-), 

1»e  stated  to  have  been  ,  occasioned  but  case  may  be   supported  for  the 

by  the  negligence  of  the  defendant  consequences  of  negligence   in    the 

llimself,  though  in  fact  he  vere  not  navigation  of  a  ship,  Leamc  V4  Bray* 

present,  1    East,  110.     6   T.  R.  659.  3  Bast,  599.  601.     8  T.  R.  188.     1  B- 

hk  an  action  against  the  party  him«  kP.  472. 


t  . 
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J^egUgence  ^  ^y  (p^  \f^  '^^^  ^^^  on  boardj  "  by  hU  servants  in  that  behalf")  - 
^navigating  ^^^  ^^^  there  with  great  force  and  violence  ran  foul  of  and 
struck  against  the  said  barge  or  vessel  of  the  said  ^  B^  md 
thereby  then  and  there  greatly  broke),  damaged  and  injured  the 
<  samei  and  thereby  divers  goods^  wares  and  merehandisesy  to 
wit,  &c.  of  the  said  Ji  B  oi  great  value,  to  wit,  of  the  value  of 
•?-^.  then  being  on  board  of  the  said  barge  or  vessel  of.  hinr'^e 
said  A  By  then  and  there  became  and  were  greatly  wettedi 
dam|ged  and  spoiled  ;  and  also  by  reason  of  the  premises,  he 
the  said  .^  B  hath  been  forced  and  obliged  to  pay,  lay  out  and 
expend,  and  hath  necessarily  paid,  laid  out  and  expended  a 


large  sum  of  money,  to  wit,  the  sum  of  — ^.  in  and  about  the 
repairing  the  said  damage  so  done  to  the  said  barge  or  vessel 
as  aforesaid,  and  also  by  means  of  the  premises  he  the  said 
A  B  lost  and  was  deprived  of  the  use  of  the  said  barge,  or  ves- 
sel of  him  the  said  A  By  for  a  long  space  of  time,  to  wit,  for  the 
space  of  — ,  and  thereby  lost  and  was  deprived  of  all  the 
profits  and  advantages  which  during  that  time  he  might,  and 
also  otherwise  would,  have  derived  and  acquired  from  the  use 
of  his  said  barge  or  vessel,  to  wit,  at,  £cc.  aforesaid.  [Add  a 
second  or  other  counts^  varying  (he  statement  of  the  injury  ac* 
cording  to  the  circumstances  qf  the  case^  as  they  may  be  firoba* 
bly  established  in  evidence ^  and  conclude  as  ante^  238. 


lUegal  Di8'  At  common  law,  though  a  distress  for  rent  or  damage^ea- 
sunt  were  legal  in  its  inception,  yet  if  there  were  any  subse- 
quent irregularity,  the  parties  became  trespassers  ab  initio y  Bae. 
Abr.  tit,  Tresfiassj  B,  8  Co.  146.  And  in  the  case  of  a  dis- 
tress for  damage-feasanty  this  is  still  the  law ;  but  the  1 1  Ge<^ 
11.  c.  19.  s.  19  altei*s  the  common  law  in  thisrespecti  and  en- 
acts, that  <<  where  any  distniss  shall  be  made  for  any  kind  of 
<<  rent  justly  due,  and  any  irregularity  or  unlawful  act  shall  be 
<<  afterwards  done  by  the  party  or  parties  distressing,  or  by  his, 
^^  her,  or  their  agents,  the  distress  itself  shall  not  be  therefore 

*  285  "  deemed  to  be  unlawful,  nor  the  party  *or  parties  making 
^  it,  be  deemed  a  trespasser  or  trespassers  ab  initio ;  but  tlit 
<<  party  or  parties  aggrieved  by  such  unlawful  act  or  irreguU- 
<<  ^ity,  shall  or  may  recover  liiU  satis&ction  for  the  special  da^^ 
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'^  mage  he,  she  or  they  shall  have  sustained  therebyi  and  no  Illegal  ci^ 
"  more,  in  an  action  of  trespass^  or  on  the  case  at  the  election 
«  of  the  plaintiff  or  plaintiffs :  Provided  always,  That  where 
<<  the  plaintiff  or  plaintiffs  shall  recover  in  such  action  he 
^  she  or  they  shall  be  paid  his,  her  or  their  full  costs  of  suit} 
^  and  have  all  the  like  remedies  for  the  same,  as  in  other 
«  qMes  of  costs/'  Therefore  since  this  act,  trover  will  not  lie 
^  where  the  distress  has  been  merely  irregularly  sold ;  I  H.  B. 
13.  nor  trespass,  unless  for  some  act  which  of  itself  might 
be  the  subject  matter  of  that  form  of  action.  .If,  however,  the 
distress  were  illegal  in  its  inception,  or  if  the  person  making 
the  distress  turned  tlie  tenant  out  of  possession,  trespass  may 
be  supported  ;  1  Eaat^  139.  In  declaring  specially  for  any  ir- 
regularity, it  is  not  necessary  to  state  a  demise,  or  that  the 
goods  were  distrained  for  rent  arrear,  and  it  is  sufBcient  to  al- 
lege that  the  goods  were  taken  nomine  diatrictionis  ;  4  Mod. 
231. 


XCommencement  aa  ante^  238.]     For  that  whereas  the  said  O"  *  ^-  ^ 

.  ,  ,  M.  sess.  1.  c. 

A  B  after  the  makmg  of  a  certam  act  of  parliament,  entitled,  5.  s.  5.  for 
*'  An  act  for  enabling  the  sale  of  goods  distrained  for  rent,  in  ^J^\^\^t' 
case  the  rent  be  not  paid  in  a  reasonable  time,"  and  before  and  ^^^^^  where 

*^         ^    ^  '  no   rent    vat 

at  the  time  of  the  committing  of  the  grievance  by  the  said  dae.(m) 
C  />  as  hereinafter  mentioned,  held  and  enjoyed  a  certain  mes- 
suage, farm,  lands  and  premises,  with  the  appurtenances,  si- 
tuate, &c.  as  tenant  thereof  to  the  said  C  Z),  at  and  under  a  cer* 
tain  rent,  therefore  payable*  by  the  said  ji  B  io  the  said  C  />,  M  286 
to  wit,  the  rent  of  — L  per  annum.  Yet  the  said  C  Dv\o\  regard- 
ing the  statute  in  such  case  made  and  provided,  but  contri- 
ving wrongfully,  and  injuriously  intending  to  harass,  oppress, 
and  injure  the  said  ji  B  m  this  behalf,  heretofore,  to  wit,  on, 
&c.  at,  &c.  by  colour  of  the  said  act,  wrongfully  and  injurious- 


Cm)  When  no  rent  is  due,  the  own-  665.    ST.  R.  497.    5  Esp.  Rep.  39. 

er  of  the  goods  dUtrained  may  in  an  Sec  Salter  v.  Brunsdcn,  4  Mod.  231* 

action  of  trespaas   or   case,  recover  in  which  tlie  declaration  was  more 

double  the  value  of  the  goods  and  full  concise  than  that  above,  and  it  was 

costs.  2  W.  and  M.  sess.  1.  c.  5.  s.  5.  held  unnecessary   to  state  a  demise 

See  the  precedent,  8.  Wentw.  429,  in  form,  and  sufFicient  to  say,  that  the 

but  the  terms   of  the  tenancy  appear  goods   wore  taken    "  nomine  dtstric- 

to  be  there  stated  more  folly  than  is  tionie  ;"  Com.  Dig.  Uistrcsis,  D.  9. 
necessary,  Bristow  v.  Wright,  Doug. 


'*'*^ .-.    T^T-y  -  .,.-..     ^^ 


'  •        • 


* 

* 
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jCfe*^/  <&>-      ly  seised)  took)  and  distrained  in  and  upon  the  ssdd  tenements^ 
^8e8.  ^.^j^  ^^^  appurtenances,  divers  goods  and  chattels  of  the  said 

^  A  B  oi  great  value,  to  wit,  of  the  value  of  — L  and  afterwards, 

to  wit,  on  the  -^—  day  of  — ,  sold  the  said  goods  and, chattels 
as  such  distress  as  aforesaid,  by  colour  of  the  ssdd  act,  for  cer- 
tain  rent,  to  wit,  the  sum  of  — l.  tiien  and  there  pretended  hy 
the  said  C  D  to  be  in  arrear  and  due  to  the  said  C  D  for  the 
said  demised  tenements,  with  the  appurtenances ;  whereas  in 
truth  and  in  fact,  at  the  time  of  the  making  of  the  said  dis- 
tress,  and  the  said  sale  as  aforesaid,  no  rent  wus  in  arrear  .or 
due  to  the  said  C  £>,  for  or  in  respect  of  the  said  tenements, 
with  the  appurtenances,  contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided.  [Z/*  the  above  count  be  framed 
in  case  J  add  a  count  in  trover,  and  if  in  treafiassy  add  a  count  de 
bonis  asportatis^  and  concludey  if  in  cascj  as  antCy  238.]] 

Onstat.  M«rl.       T Commencement  as  ante^  238.1     Tor  that  whereas  the  said 

51    Hen.   UI.         *-  -■     .        . 

t.  4.  for  dis-   C  D,  on,   &c.  at,  Scc.  took  and  distr<dned  the  beasts  of  the 

of  t!xe"plongli'  pioui^h,  and  sheep  of  the  said  jf  By  to  wit,  &c.  then  being  in 
■*^  ***^P»       and  upon  certain  land  and  premises,  with  the  appurtenances  of 
other  goods     the  said  A  By  situate,  &c.  and  whereby  and  wherewith  he  the 
di8ti-ain.(n)      s*^^  -^  ^  ih^Ti  tilled  his  said  land,  not  for  damage  feasant  y  but 
for  certain  rent,  to  wit,  the  sum   of  — /.  then  supposed  to  be 
*  287         due  and  owing  from  the  *said  A  B  \.o  the  said   C  D  for  and  in 
respect  of  the  said  land  and  premises,  with  the  appurtenances, 
although  there  were  then  and  there  other  goods  and  chattels 
of  the  said  A  B  in  and  upon  the  said  land  and  premises,  with 
the  appurtenances,  not  being  beasts  of  the  plough  or  sheep, 
luflficient  for  a  reasonable  distress  for  the  rent  aforesaid,  and 
the  said  C  D  afterwards,  to  wit,  on,  ficc.  at,  fctc.  aforesaid,  sold 
the  said  beasts  of  the  plough,  and  the  said  sheep,  and  convert- 
ed and  disposed  of  the  money  arising  from  the   sale  thereof, 
to  the  use  of  him  the  said   C  D  contrary  to  the  form  of  the 
statute    in  such  case  made  and  pro\ided.     [Add  a  count    in 
trover  and  conclude  as  antCy  238.] 


(fi)  See  the  precedents,  8  Wentw.  4  T.  R.   565.    1   Bott.    344,      Gilb* 

43  ).  443,  44i.    The  first  was  in  ires-  Dist  by  Hunt,  36.  Go.  Lit  47.  a.  d. 

pass,  and  both  the  precedents  con-  117.    The  declaration  need  not  shew 

•hide  against  thi;   peace.     As  to  the  that  there  was  a  sufficient  distress  a' 

UiWf  see  Com.  Dig.  lit.  Trespass,  c.  4.  other  goods.  Dyer,  5iS.    Sid.  34S. 
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[Commencement  as  antey  238.]  For  that  whereas  the  suicl  A  lUt\^al  di^ 
J3  before  and  at  the  tirae  of  the  committing  of  the  grievance  '[''*''^*: 
hereinafter  next  mentioned  held  and  occupied  certain  prcmi-  inj?  for  more 
ses,  \i^ith  the  appurtenances,  situate  and  being  in,  &c.  as  tenant  auc.(9) 
thereof  to  the  said  C  Z>  at  and  under  a  ceitain  rent  tlierefore 
payable  by  the  said  ^  JJ  to  the  said  C  Z),  to  wit,  at,  &c.  aforc^ 
said.  Yet  the  said  p  D  contriving  and  maliciously  intending 
wrongfully  and  unjustly  to  injure  the  said  A  B  in  this  behalf, 
heretofore,  to  wit,  on,  &cc.  at,  &c.  aforesaid,  falsely  and  'mali- 
ciously pretending  that  a  certain  large  sum  of  money,  to  wit,  • 
the  sum  of  — /.  of  lawful  money,  8cc.  was  then  due  and  in  ar» 
rear  from  the  said  J  B  to  the  said  C  D  for  rent  of  the  said 
premises,  with  the  appurtenances,  wrongfully  and  unjustly 
seized  and  took  certain  cattle,  to  wit,  8c c.  of  the  said  A  B  then 
found  and  being  in  and  upon  the  said  laid  last- mentioned  pre« 
mises,  of  great  value,  to  wit,  of  the  value  Qf  — ^.  of  lawful 
money  of  Great  Britain^  as  a  distress  for  the  said  sum  of  mo- 
ney so  pretended  to  be  due  and  in  arrear  as  aforesaid,  and  under 
that  pretence  kept  *and  detained  the  said  cattle  of  the  said  ^  5^8 
Ji  B  from  him  the  said  A  B  for  a  long  space  of  time,  to  wit, 
for  the  space  of  —  days  then  next  following,  and  until  he 
the  said  ji  Bm  order  to  regain  the  possession  of  his  said  cat*" 
tie,  was  forced  and  obliged  to  pay,  and  did  pay  to  the  said  Q 
D  the  said  pretended  arrears  of  rent,  and  a  large  sum  of  money, 
to  wit,  the  sum  of  — -/.  for  the  costs  and  charges  of  the  said 
distress  and  expenses  incidental  thereto.  Whereas  in  truth 
ftnd  in  &ct,  at  the  time  of  the  making  of  the  said  distress  as 
aforesaid,  and  during  all  the  time  aforesaid,  a  small  part  onlyi 
to  wit,  the  sum  of  — ^.  of  the  said  sum  of  money  so  pretended  to 
be  due  and  in  arrear  as  aforesaid,  was  due  and  in  arrear  from 
the  ^id  ^  ^  to  the  said  C  D  for  the  rent  of  the  said  tene« 
ment^  with  the  appurtenances,  to  wit,  at,  &c,  aforesaid.  \Add 
a  count  for  an  excessive  distress  for  the  rent  really  due^  as  in 
the  next  firecedeni^  and  a  count  in  trover^  and  conclude  as  anfSy 
238.] 


r 

(o)This  action  is  at  eommoQ  lav,  op  the  statute  2  W.  &  M.  c.  5.  8.  5. 

and  is  not  foundeil  upoa  the  statule  For  a  disircss  ^»heii  no  rent  iftdae,  €b 

52  Hen.  III.  c.  4.  for  an  excessive  di*-  anic,  25J5. 
tress^  as  in  the  nest  precedent,  nor  L 

Vot.  11.  [  33  3 
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JU^al  dir-  [Commencement  as  ante,  238.]     For  tliat  whereas  the  said 

'**^*'  ji  B  before  and  at  the  time  of  the  committing  of  the  grie- 

excessivte  dU-  ranee  hereinafter  next  mentioned,  held  and  enjoyed  certain 
on  rtat.^MiM-1.  ^^^^  ^^^  premises,  with  the  appurtenances,  situate,  Stc.  as  tenant 
**^.  Jl?*'  ^^''  thereof  to  the  said  C  D  at  and  under  a  certain  rent  therefore 
payable  by  the  S£dd  A  B  X.o  the  said  C  />  for  the  same,  of  which 
said  rent,  at  the  time  of  the  committing  of  the  grievance  here- 
inafter  next  mentioned,  a  certain  small  sum  of  money,  to  wit, 
the  sum  of  '— /.  and  no  more,  was  due  and  in  arrear  from 
the  said  ^  -fi  to  the  said   C  /).     Yet  the  said  C  D  not  re- 
garding the  statute   in  such  case    made  and   provided,   but 
wrongfully  and  maliciously  contriving  and  intending  to  injure 
and  oppress  the  said  j1  B  in  this  behalf,  heretofore^  to  wit,  on^ 
*  287         &c.  at,  &c.   aforesaid,   wrongfully  and  maliciously  took  and 
nrf  In  the     *distrained  for  the  said  arrears  of  rent  certain  goods  and  chat* 
tioi^  psgtfi       tels,  to  wit,  &c.  of  the  said  ji  B,  of  much  greater  value  than 
K?I'  ^^i»  r*^  ^l^e  amount  of  the  said  arrears  of  rent,  to  wit,  of  the  value  of 

ted,  and  pages  ..^.  and  thereby  took  a  great  and  unreasonable  distress  for  the 
318,    319.    o-      .  i.  ^  ., 

mitfod.  It  bas  said  arrears  of  rent,  when  at  tlie  time  of  the  taking  of  the  said 

proper  to  1)1-  distress  as  aforesaid,  a  certain  part  of  the  said  goods  and  chat- 
low  the  En-  j^jg  jq  distrained  as  aforesaid,  to  wit,  one  half  thereof  then  waft 

pieh  paging.  '  ' 

of  sufficient  value  to  have  satisfied  the  said  arrears  of  rent  and 
Ihe  charges  of  the  said  distress  and  of  the  appraisement  and 
sale  thereof,  to  wit,  at,  &c.  aforesaid,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.     [Add  a  count  in 
trover  J  and  conclude  as  ante,  238.] 


\k)r  driving  a       For  that  whcrcas  the  said  C  Z>,  heretofore,  to  wit,  on,  &c» 

distress  ftl)OYe    • 

three     miles  *"  the  hundred  of  — ,  in  the  county  of  — •  to  wit,  at,  8cc* 
dredVk2"l"    ^^^^  ^"^  distrained  divers  cattle,  to  wit,  of  him,  the  said 


&  .M.  e.  iC.  A  B  of  great  value,  to  wit,  of  the  value  of  — /.  as  and  for,  and 
m  the  name  of  a  distress  for  certain  rent,  and  the  said  C  Z)» 


(p)  See  also  51  Hen.  HI.  c.  4.  Gilb.  (7)  Seethe  precedent,  Co,  Ent  43. 

Dist.  by  Hunt,  63  to  68.    The  reme-  b.   Hast.  164.    tlie  party  might  also 

dy  must  be  on  the  above  stat.  2  Stra.  proceed  on  52  Hen.  111.  c.  4.    Th« 

S51.  S  LcT.  48.  ami  not  by  trespass  or  statute  entJUes  the  ^wrty  aggricred  U^ 

trover,  id.  ibid.    See  the  precedent,  5f.  and  treble  dainage<). 
8  Wenlw.  430. 444. 


• 
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not  reg^ardiiig  the  statute  in  such  case  made  and  provided  and  illegal   dkr. 
contriving  to  injure  and  aggrieve  the  said  C  />,  afterwards,  to  "^•**'* 
wit,  on   the  same  day  and  year  last  aforesaid,  drove  the  said 
last-mentioned  distress  out  of  the  said  hundred,  in  which  the 
said  distress  was  so  taken  as  aforesaid,  into  a  certain  other 

hundred,  to  wit,  the  hundred  of ,  in  the  county  aforesaid, 

and  to  a  place  above  three  miles,  to  wit,  twelve  miles  distant 
from  the  place  where  the  same  was  so  taken  s^s  aforesaid,  that 
is  to  say,  to  ,  in  contempt  of  our  said  lord  the  king  and 

bis  laws,  and  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

*  288 

[Commcnccrnent  aa  antCy  238.3— For  that  whereas  the  ♦said  For  impound- 
C  D^  heretofore,  to  wit,  on,  &c.  at,  &c.  seized  and  took  divers  {^i,Sloffthe 
goods  and  chattels,  to  wit,  &c.  of  the  said  ^5,  of  great  value,  P^™?Jf„*^thi 
to  wit,  of  the  value  of — I.  then  found  and  being  in  a  certain  raes-  tenant  uoticc. 
suage  or  tenement,  with  the  appurtenances,  situate,  &c.  as  and 
for,  and  in  the  name  of  a  distress  for  certain  supposed  arrears 
of  rent,  to  wit,  for  tlie  sum  of  — I.  pretended  to  be  due  and  in 
arrear  from  the  said  A  B  io  the  said  C  /),  for  and  in  respect  of 
the  said  messuage  or  tenement,  with  the  appurtenances,  and 
then  and  there  carried  away  and  removed  the  said  goods  and 
chattels,  and  impounded  the  same  off  the  said  messuage  or 
tenement,  with  the  appurtenandes.  Nevertheless  the  said 
C  D  conti^iving,  and  wrongfully  and  unjustly  intending  to  injure 
the  said  A  Bj  and  not  regarding  the  statute  in  such  case  made 
and  provided*  did  not,  nor  would,  give  due  and  proper  notice 
of  the  said  distress,  and  of  the  cause  of  taking  the  same,  or  of 
the  place  to  which  the  said  goods  and  chattels  were  removed) 
to  the  said  A  Bf  or  leave  the  same  at  the  said  messuage  or 
tenement,  with  the  appurtenances,  but  wholly  neglected  so  to 
do,  and  therein  failed  and  made  default,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  to  the  da- 
mage, &c. 


(r) 


(r)  2  W.  &c  M.  c.  5.  s.  S.  11  Geo.  Moss  v.  Gallimore.  Dougl.  S7d.  Ld, 
11.  c.  19.  8.  ID.  As  to*  what  notice  is  Haym.  54.  1  Hen.  BI.  \S.  Gil}}ert']i 
necessary,  and  how  >,  to  be  gtTen,  see    Distresses,  by  Uunt,  7^.  kc. 


28«  DECLARATIONS  IN  CASE. 

Ilk^al  dia-  [Commencement  as  antey  238  ] — ^For  that  whereas  the  said 
ff*^^''  ^  .       C  jD,  heretofore,   to  wit,  on,    Sec.  at,  &c.  had  taken  and  dis- 

ror    refusing         .  .  .  »> 

to  restore  trained  divers  jgoods  and  chattels  of  the  said  ^  B^  of  great 
ncTi  for  *  rent^  value,  to  wit,  of  the  valuc  of  — /.  there  then  found  'and  being, 
cm   tender  of  gg  i^^d  for  and  in  the  name  of  a  distress  for  ceitain  rent,  to 

the   rent  and       ^  . 

costs.; »)  wit,  the  sum  of  — ^i  then  due  and  in  arrear  from  the  said  wf  3 

^89  to  the  said  C  jD,  for  and  in  respect  of  a  certain  messuage,  with 
the  appurtenances,  before  then  held  and  occupied  by  the  said 
^  By  as  tenant  thereof  to  the  said  C  JD,  and  thereupon  after- 
wards, and  >yi>ilst  the  said  C  D  was  in  possession  of  the  said 
last-mentioned  goods  and  chattels,  under  such  distress  as  afore- 
said, to  wit,  on,  &c.  aforesaid,  at,  Sec.  aforesaid,  tendered  and 
ofi'ered  to  the  said  C  Z),  in  satisfaction  and  discharge  of  the 
said  arrears  of  rent  and  the  costs  and  charges  of  the  said  dis- 
tress, a  certain  large  sum  of  money,  to  wit,  the  sum  of  •^. 
the  same  being  then  and  there  a  sufficient  sum  to  satisfy  and 
discharge  the  said  arrears  of  rent,  together  with  all  the  costs 
and  charges  of  the  said  distress,  and  then  and  there  requested 
the  said  C  D  Xo  redeliver  and  restore  the  said  goods  and  chat- 
tels to  him,  the  said  A  By  and  although  the  said  C  i7,  then 
and  there  ought  to  have  accepted  and  received  the  said  sum  of 
money  from  the  said  A  By  in  discharge  of  such  arrears  of  rent 
and  the  costs  and  charges  of  the  said  distress,  and  to  have  re- 
delivered aiid  restored  the  said  goods  and  chattels  to  him  the 
said  A  B  ;  yet  the  said  C  D  contriving,  and  wi*ongfully  and  un- 
justly intending  to  harass,  oppress  and  aggrieve  the  said  A  B 
in  this  behalf,  did  not,  nor  would,  when  he  was  so  requested  as 
aforesaid,  or  at  any  other  time,  accept  or  receive  the  said  sum 
of  money  from  the  said  A  By  in  satisfaction  and  discharge  of 
the  said  arrears  of  rent  and  the  cost  and  charges  of  the  said 
last-mentioned  distress,  or  redeliver  or  restore  the  said  goods 
and  chattels,  or  any  part  thereof,  to  the   said  A  B  ;  but  then 


(ja)  See  the  pi-eccdent,  8  Wentw.  the  ttikingp   wrongfijil  ;    tender  after 

440.  and  the  like  in    the   case  of  a  the  iini>oiiiiding  makes    neither  the 

distress     dumagc-feasant,    id.     39*2.  one  nor  the  other  wrongful ;  but  iu  the 

Accoixiingto  S  Co.  147.  a.     (Gilbert's  case  of  a  distress  for  rent,  upon  th% 

Dist.      by.    Hunt,    57.     88.    tender  equity  of  the  sUtute  i2  \V.  &  M.  e. 

Upon  the  laiftd   before    the  distress  5.  a  sale  of  the  distress,    after  tender 

makes  the  distress  tortious  ;  tender  of  the  rent  anil  posts  would  be  111^- 

after  the  distress,  and  before  the  Im-  guL 
-|>0ttii4M>g,  makes  the  detainer  and  not 
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and  there  wholly  neglected  and  refused  so  to  do,  and  bath  JUerrC'^i  dis- 
ytherto  wrongfully   and   injuriously   kept   and  withheld  the 
sttd   last-mentioned   goods  and  chattels  from  the  said  ^  B^  - 
and  hath  converted  and  disposed  thereof  to  his  own  use  to  wit^ 
at,  &c.  aforesaid,     [^^dd  count  in  trover,'] 

*  290 
For  that  whereas  the  said  C  D  heretofore,  to  wit,  on,  &c.  For  selling  a 
ttt,  &c,  seized  and  took  divers  goods  and  chattels,  to  *wii,"&c.  Sll**'fiv^  da^J" 
of  the  said  ./f  By  of  great  value,  to  wit,  of  the  value  of  — I.  then  on  the  eauity 
found  and  being  in  and  upon  a  certain  farm,  lands  and  premi-  e.9t 
aes,  situate,  &c.  ii^  the  name  of  a  distress  for  certain  arrears  of 
rentt  pretended  to  be  due  and  pajrable  for  the  same  to  him  the 
said  C  />,  and  then  and  there  gave  notice  thereof  to  the  said 
Ji  B  ;{t)  yet  the  said  C  D  not  regarding  the  statute  in  such 
case  made  and  provided,  and  contriving  and  wrongfully  and  un- 
justly intending  to  injure  the  said  ji  B  in  this  behalf,  and  to  de- 
prive him  of  his  said  goods  and  chattels,  and  of  the  use,  bene- 
fit and  advantage  thereof,  and  to  prevent  him  from  replevying 
the  same,  afterwards,  and  before  the  expiration  of  five  days 
next  after  such  distress  so  taken  and  made,  and  such  notice 
thereof  so  given  as  aforesaid,  to  wit,  within  the  space  of  five 
days  thence  next  foUowing,  to  wit,  on.  Sec.  aforesaid,  at,  Sec. 
aforesaid,  wrongfully,  unlawfully  and  unjustly  did  sell  and  dis- 
pose of  the  said  goods  and  chattels,  without  the  leave  or  li- 
cense, and  against  the  will  of  the  said  A  B^  whereby  he  the 
said  A  B  was  not  only  hindered  and  prevented  fix^m  replevying 
the  said  goods  and  chattels  so  distrained  as  aforesaid,  but  was 
also  deprived  of  such  reasonable  and  sufficient  time  as  in  that 
respect  is  allowed  by  law,  for  the  raising,  obtaining  and  pro- 
curing money  to  pay  and  discharge  the  rent  so  pretended  to  be 
due  and  in  arrear  as  aforesaid,  and  the  costs  of  the  said  dis- 
tress; and  the  said  A  B  hath  also  thereby  wholly  lost  and  been 
deprived  of  the  said  goods  and  chattels,  and  of  the  use,  benefit 
and  advantage  thereof,  to  wit,  at.  Sec.  aforesaid. 


(0  This  j»  not  necessary,    Lutw.  214. 
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iaegal  a^-         [Commtncefnent  as  antfy  238.]     For  that  whereas  the  said 
.tresses.  q   j^  heretofore,  to  wit,  on,   &c.  at«    &c.    seized  and   took 

For    not    re-      .  ,  .  .    ,  .. 

moving  goeds  divers  Cattle^   goods  and   chattels,   *to   wit,    &c.  of  the   said 

wkhrii"a*reii-  "^  ^>  o^  great  value,  to  wit,  of  the  value  of  — /.  then  found  and 

Bonabie   time  bein^  in  and  upon  a  certain  farm,  lands  and  premises  of  the 

lapse  of   the  said  A  By  situate,  &c.  in  the  name  of  a  distress  for  certain  ar- 

vc  a}8.Ctt;     rears  of  rent  pretended  to  be  due  and  payable  for  the  same  to 

him,  the  said  C  Z),  and  then  and  there  gave  notice  thereof  to 

the  said  A  B  ;  yet  the  said  C  D  not  regarding  the    statute  in 

*  such  case  made  and  provided,  but  contriving,  and  wrongfully 

and  unjustly  intending  to  injure  the  said  A^  B  in  this  behalf, 

did  not,  nor  would,  remove  the  said  last-mentioned  cattle,  goods^ 

and  chattels  from  the  said  last-mentioned  farm,  lands  and  pre* 

mises,  within   a  reasonable  time  after  the  expiration  of  five 

days  next,  after  the  making  of  the  said  last-mentioned  distress, 

and  giving  the  said  notice  thereof  as  aforesaid,  but  wholly 

neglected  and  refused  so  to  do,  and  wrongfully  and  unjustly, 

without  the  license  or  consent,  and  against  the  will  of  the  said 

A  B  kept  and  detained  the  said  last-mentioned  cattle,  goods, 

and  chattels  in  and  upon  the  said  farm,  lands  and  premises, 

Ibr  a  great  and  unreasonable  spaoe  of  time  after  the  expiratioa 

0f  the  said  five  days  as  aforesaid,  to  wit,  for  the  space  of  ■ 

then  next  following,  contrary  to  the  form  of  the  statute  in  such 

'  case  made  and  provided,  to  wit,  at,  Sec.  aforesaid. 

« 

For  »©t  sell-       V Commencement  aa  antcj  238.1 — For  that  whereas  hereto- 

ing     lor    the    ^  . 

>e8t  price  on  foixi,  to  Wit,  on,  &c,  at,  &c.  the  said  C  D  seized  and  distrained 
statl?"\^  h  divers,  goods  and  chattels,  to  wit,  &c.  of  him  the  said  A  B  oi 
M.  o.  5. 8.  2.  great  value,  to  wit  of  the  value  of  — /.  of  lawful,  &c.  then 
found  and  being  in  and  upon  a  certain  messuage  or  dwelling* 
house,  with  the  appurtenances,  situate  at,  Sec.  as  for  and  in  the 
name  of  a  distress  for  certain  arrears  of  rent  alleged  to  be 
due  to  the  ;said  C  D  for  the  use  and  occupation  of  the  said  last- 


(n)    This  count   foQticlcd   on  the  tinties  too  long  in  possc^sioii.     Str^. 

equity  of  the  Sd  W.  &  M.  c.  5.  s.  2.  717.    1  Hen.  BI.  15.    Gilb.  77. 
and  11  Geo.  II.  c.  19.  b.  10.  hasfre-        (^)  The  price  at  which  the  goods 

-quently  been  adopted,  but  qn<KTt  if  were  di<)lrained  will  be  presumed  to 

trespass  is  not  the  proper  form  of  ac-  be  the  best  that  could  be  obtained  til 

(iaii,  where  the  party  d&stndning  con.  the  conti*ary  be  proved.    4  Mod.  gjjjl. 

Con.  Dig.  Diitress,  p.  8. 
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mentioned  messuage,  'or  dwelling-house,  in  which,  Sec.  And  Ule^^al  di%- 
whereas  also  the  said  C  D  afterwards,  to  wit,  on,  Stc.  afore- 
said, at,  &c.  aforesaid,  sold  a  part  of  the  said  goods  and  chat- 
tels for  payment  and  satisfaction  of  the  said  supposed  arrears  of 
rent,  and  of  the  charges  of  the  said  distress.  Yet  the  said  C  D 
not  regarding  his  duty  in  making  and  selling  the  said  distress, 
nor  the  statute  in  such  case  made  and  provided,  hut  contriving 
and  fraudulently  intending  cmftily  and  subtly,  to  injure  the  said 
^  jB  in  that  behalf,  did  not,  nor  would  sell  the  said  goods  and  - 

chattels  under  the  said  distress  for  the  best  price  that  could  be 
gotten  for  the  same,  but  on  the  contrary  thereof,  the  said  C  D 
then  and  there,  to  wit,  on,  8cc.  aforesaid,  wrongfully  and  inju- 
riously sold  the  said  goods  and  chattels  for  much  less  than  the 
best  price,  that  is  to  say,  for  — -/.  less  than  the  best  price  which 
tnight  have  been  gotten  and  received  for  the  same,  had  the  same 
been  sold  in  a  due  and  proper  manner  by  the  said  C  Z),  to  wit, 
at.  Sec.  aforesaid.  \Add  a  count  in  trover ^  and  conclude  as 
^mte^  238.] 

[CommencemeTit  as  ante^  238.]  For  that  whereas  heretofore,  On  eoaitt  of 
to  wit,  on»  &c.  at,  &c.  the  said  C  D  seized  and  distrained  di-  m.  c.  5.  s!  2. 
vers  goods  and  chattels,  to  wit,  &c.  of  him  the  said  J  B^  of  ?""  ^?^  '^^' 

"  '         ir>g  the  over* 

great  value,  to  wit,  of  the  value  of  — ^.  of  lawful,  &c.  there  pJ^s  arisinj? 
then  found  and  being  in  and  upon  a  certain  messuage,  or  dwell-  of  a  disireat 
ing-house,  with  the  appurtenances,  situate,  &c.  as  and  for,  and  ^jjj  ^^    *** 
in  the  name  of  a  distress  for  certain  arrears  of  rent  alleged  to 
be  due  to  the  said  C  D  for  and  in  respect  of  the  said  mes- 
suage or  dwelling-house.     And  whereas  also  the  said   C  D 
having  caused  the  said  goods  and  chattels  to  be  appraised  af- 
terwards, to  wit,  on,  &c.  aforesaid,  at.  Sec.  aforesaid,  sold  a  part 
of  the  said  goods  and  chattels  so  by  him  seized  and  distrained 
as  aforesaid,  for  payment  and  satisfaction  of  the  said  supposed 
arrears  of  rent,  and  of  the  charges  of  the    said  distress,  ap- 
pi^aisemcnt,  and  sale  for  divers  sums  of  nnoney,  amounting  in 
the  whole  to  a  certain  sum  of  money,  *to  wit,  the  sum  of  — /.         *  295' 
of  lawful  money  of  Great  Britairij  being  a  much  larger  sum 
of  money  than  was  sufficient  to  sutisfy  and  discharge  aJl  the 
rent  then  due  for  the  said  messuage  or  dwelling-hons?,   with 
the  appurtcnunces,  and  all  the  charges  of  the  said  distress,  ap- 
prdisement  and  sale.     And  the  said  Ji  B  further  saiih,  that  al- 
(Upugh  the  s«dd  C  Z>,  afterwards,  to  wit,  on,  &c.  last  aforesaid, 


f   ^ 
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lUegal  iliip  at,  Sec.  out  of,  arid  with  a  part  of  the  produce  of  the  said  goodSf 
'^*****  and  chattels,  so  by  him  sold  as  aforesaid,  satisfied  the  said  rent, 

for  which  the  said  goods  and  chattels  were  so  distrained  as 
aforesaid,  and  the  charges  of  the  said  distress,  appraiseroept 
and  sale,  leaving  a  great  and  considerable  overplus  of  the  mo- 
ney produced  by  the  said  sale ;  yet  the  said  C  D  not  regarding 
his  duty  in  that  behalf,  nor  the  statute  in  such  case  made  and 
provided,  but  contriving  and  fraudulently  intending  to  deceive 
and  defraud  the  said  A  B  m  this  behalf,  did  not,  after  satisfac^ 
tion  of  the  rent  for  which  the  said  goods  and  chattels  were  so 
distrained  as  aforesaid,  and  of  the  charges  of  the  said  dis- 
tress, appraisement  and  sale,  out  of  the  produce  of  the  said 
goods  and  chattels  so  sold  as  aforesaid,  leave  the  overplus 
thereof  in  the  hands  of  the  sheriff,  or  under-sheriff,  of  the  said 
county  of  ■,  or  either  of  them,  or  of  the  constable  of  the 
parish  where  the  said  distress  was  so  taken  as  aforesaid,  for 
the  use  of  the  said  A  B  ^lo  being  the  owner  of  tlie  said  goods 
and  chattels  as  aforesaid,  although  a  reasonable  time  for  that 
purpose  hath  long  since  elapsed,  but  the  said  CD  hath  hither* 
to  wholly  neglected  and  refused  so  to  do,  and  therein  wholly 
failed  and  made  default,  and  he  the  said  A  B  hath  not  received 
or  been  in  any  way  satisfied  for  such  overplus  as  aforesaid,  con.- 
trary  to  the  form  of  the  statute  in  such  case  made  and  provi- 
ded, to  wit,  at,  S^c.  aforesaid. 

^294 

for  rescue  of  ^Commencement  as  ante ^  238.]  For  that  whereas  the  said 
lent,  on  a  ^  ^  for  *  ioDg  Space  of  time,  to  wit,  for  the  space  ♦of  ■ 
purt™nant,0/)  ^^^^  before,  and  ending  on,  &c.  and  from  thence  until,  and  at 
under  statutes  the  time  of  committing  the  several  grievances  hereinafter  men* 
5.B.4.11  Gea  tioned,  held  and  enjoyed  a  certain  farm  and  lands  with  the  ap^ 
n.  c.  19. 8. 10.  pyptenances,  situate,  &c.  that  is  to  say,  as  tenant  thereof  to  the 


(y)  See  the  precedents,  S  Wentw.  (which  also  are  treble,  Carth.  321.    t 

Indexy  34.    S    Ld.    Raym.    177.     1  Salk.  205.)  against  the  wrong-doer  or 

Ld.  Baym.  170.    Lutvr.  213.     The  the  owner  of  the  goods  distrained^  in 

Stat  2  W.  k  M.  sets.  1.  c.  5.  s.  4w  case  tlie  same  be  afterwards  found  to 

•iiactSy  **  that  upon  any  pound  breach  have  come  to/  his  use  or  possession.'* 

or  rescue  of  goods  or  chattel!^  diRtrain-  The  1 1th  Geo.  If.  c.  19.  enhirges  th# 

ed  for  reniy  the  person  thereby  ag^  povers  of  distress,  and  extends  the 

gcieved  shaSt  in  a  vpecial  action  on  the  above  provision,  see  sect.  10.    Treai- 

ease,  for  the  wrong  thereby  sustain*  pass  may  be  supported   at  commo» 

ed,  recoTer  treble  damagea  aud  eosta  law.    Com.  Digp.  tit  Bescous^  I).  1. 
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said  A  B  under  and  by  victuc  of  a  ceitain  demise  thereof,  there-  Rencue  and 
tofore  made  to  him  the  said  C  D  at  and  under  a  certain  yearly  /^'^"""  ^'''''^'^'  • 
rent,  to  wit,  the  yearly  rent  of  — ^.  therefore  payable  by  the 
said  C  D  to  the  said  A  B^  on,  &c.  and  on,  Sec.  by  even  and 
equal  portions(^)  of  which  Sidd  rent  a  certain  sum  of  money,  to 
wit,  the  sum  of  ••— /.  of  lawful,  &c.  on  the  said,  &c.  aforesaid,  ^ 

became  due  and  payable,  and  from  thence  until,  and  at  the  time 
of  committing  the  several  grievances  hereafter  mentioned  was 
in  arrear  and  unpaid  from  the  said  C  D  to  the  said  A  B^  to  wit, 
at,  &c..  aforesaid.     And  whereas  the  said  A  B  heretofore,  to  * 

wit,  on,  &c.  by  one  E  F  his  bailiff  in  that  behalf  had,  accord- 
ing to  the  form  of  the  statutc(«)  in  such  case  made  and  pro-  * 
vided,  seized  and  taken  divers,  to  wit,  two  cows  then  feeding  and 
depasturing  in  *and  upon  a  certain  common  field,  or  piece  or  *  295 
parcel  of  land,  situate,  lying  and  being  in,  8cc.  aforesaid,  the  same 
being  then  and  there  common  appurtenant  to,  and  belonging  to 
the  said  demised  premises,  as  for  and  in  the  name  of  a  distress 
for  the  said  sum  of — L  of  the  rent  aforesaid  so  in  arrear  and  un- 
paid as  aforesaid.  And  the  said  A  B  and  his  said  bailiff  were 
then  and  there  driving  the  said  cows  to  a  certain  common 
pound,  situate  and  being  at,  &c.  and  within  three  miles  from 
the  place  where  the  same  were  so  taken  as  aforesaid,  and 
would  there  have  impounded  the  same,  with  intent  to  appraise 
and  sell  and  dispose  of  the  said  cows,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  whereupon  he 
the  said  C  jD,  on,  &c.  last  aforesaid,at,  &c.  aforesaid,  with  force 
and  arms,(6)  &c.  rescued,  seized,  took  and  drove  away  the  said 
cows,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  whereby  he  the  said  A  B  hath  been  and  is  great- 
ly delayed  in  the  recovery  of  the  said  rent  so  in  arrear  as  afore-    n 


(z)  As  the  Btjitute  2  W.  &  M.  c,  5.  oui^lit  to   be    alltj^cd.    Kitl.   227.  a. 

gives  the  action  only  to  the  party  ^'ie-  Com.  Uij;.  Pleader,  c.  19.     Bull.  N. 

ved[j  it  seems  necessary  in  a  declaration  P.  Cl.     8  T.  It.   130.  but,  to  avoid  a 

for   treble  damages  on  this  statnte,  to  variance,  no  onnccessary  tenns  of  the 

state  the  right  to  distrain,  thoug^li  in  an  tenancy  should  be  stated.  Doug.  665. 

action  for  a  pound  breach  of  a  distress  {ii)  By  the  llth  Geo.  II.  c.  19.  s.  8. 

taken  datmige-fetisunty  tbc  titie  needs  a  distress  may  be  made  npon  a  cora- 

»ot  be  stated,  1  Ld.  Uayra.  104.  1  Salk.  mon  appendant  or  appurtenant. 

9A7.    The  precedents  id  Lulw.  213.  (A)  Though  the  action  j^iven  by  the 

S  Ld.   Raym.  177.     Mod.  Bnt.   810.  statute  is  case,  yet  die  injury  is  sta- 

state  the  demise  fuRy ,  and  it »  said  ted  vi  et  armi^t  Lutw.  313.  Ld.  Raym. 

that  the  days  of  payiaent  of  the  rent  177. 
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A 

Jiesctie  and     said|  find  deprived  of  the 'means  of  obtaining;  satisfaction  there- 
JI0U7/      e     .  ^^^  ^j^^j  ^p  ^^^  cQsts  an^j  charges  of  the  said  distress^  and  is  like- 
ly to  lose  the  same,  to  wit,  %t>  Sec.  aforesaid. 

^^""l"^  *^^^^^  And  whereas  also  tiie  said  J  By  on»  Sec.  afoi^said,  at,  kd 
^reach-Cc)  aforesaid,  by  the  said  £  F  his  bailiff  in  that  behalf,  had  seized 
and  taken  divers  ^oods  and  chattels,  to  wit,  ^&c.  in  a  certain 
bai'n,  parcel  of  the  said  farm,  with  the  appurtenances,  as  for 
and  in  the  name  of  a>  distress  for  the  said  sum  of  — /.  of  the 
rent  aforesaid  so  in  arrear  and  unpaid  as  aforesaid,  and  had 
^  296  impounded  and  secured  the  *said  goods  and  chattels  in  the  said 
bam,  (being  the  most  fit  and  convenient  part  of  the  said  de- 
mised premises  for  that  purpose*)  with  intent  to  appraise  and 
s«il,  and  dispose  of  the  said  .goods  and  chattels  according  to 
the  form  and  effect  of  the  -  statute  in  such  case  made  and  pro- 
vidcd,((/)  whereupon  he  the  said  C  D  on  the  same  day  and  year 
last  aforesaid,  at,  8cc.  aforesaid,  with  force  and  arms,  &c.  broke 
llie  said  pound,  and  rescued  the  said  last-mentioned  goods  and 
chattels,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.  Whereby,  &c.  [state  the  damage  aa  in  Jii^aicotait^ 
and  add  a  coiint  in  trover^  and  conclude  aa  ante^  238.]) 

For  rcicnmg       p^p  ^^t^^  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  the  said 

cattle   taken  7  7        7  » 

damasce-fea-      ^  By  by  E  /*,  his  bailiff  in  that  behalf,  had  taken  in  a  certain 


(c)  See  the  notes  to  the  last  prccc-  rescue  of  a  distress  danuige-feasanth^ 

dent,  and  5  T.  U.  432.  from  wliich  it  at  common  law,  cither  bv  writ  of  res- 

appears  that  it  is  no  answer  to  this  cous,  Com.  Dip:,  tit.  Ucscous,  D.  I.  or 

action  that  the  rent  and  costs  were  by  action  on  the  case  for  tlie  consequent 

tcndcrc<l    after  the  disiress  and  ini-  tial  damage  which   Is  laid,  neverthe, 

pounding.     Aa  to  pound  breach  be-  less,  vi  et  armSy  and  may  be  joined 

ing  indictable,   see  2  ilavk.  c.  10.  t.  with  any  other  demand  either  in  case 

56.     -4  Leon.  12.     Gilb    75.     Crown  oi-  U*espass,  Lutw.  1259.     Ld.  Rayra'* 

Cir.  As8.   290.    Com.  Dig.  tit.  JCes-  83.    lO*.    Tidd's  Prac.  11.   n.  u.    In 

cous,  D.  3.  an  action  for  a  rescue,  as  well  as  for 

(rf)  It  is  not  necessary  to  state  that  a  pound  breach,  it  ift  usual  to  sheii^the 

notice  of  the  distress  wus  given,  Ld.  cause  of  the   distress ;  but  in  the  lat- 

Ray  ra.  I  TO,     Lutw.  214.  tcr  case  as  the  distress  is  but  induce- 

(e)  Sec  Com,  l)i;^.  tit.  Distress,  D.  mcnt  to  the  action,  and  the  breach  of 

S,  3.  and  the  precedents,  8  Wentw.  In-  the  pound  is  the  gist  of  it,  therefore 

dex,  24.  Lntt^.  1259.  Hescueand  pound  it  is  not  ncccssarj-  to  shew  the  caus^ 

breach  may  be  joined,  Ld.  Raym.  83.  of  the  distress,  Ld.  Raym.  105.    Rait 


As  to  the  vehne  P.  N.  R.  101.  E.  n.  c.    Ent  444. 
pull.  N.  P.  63.     The  remedy  for  the 


y. »? 
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•  *  -  -   - 

cl5se%f  hirti  the  said  ^  B'j  situate  at,  &c.  certain  cattle,  to  "^i^t,  Pesnfc  and' 

&c,  doing  damage  to  him  the  sai<l^  B  th<§re,  and  was  then  and  ^^^" 

there  by  his  said  bailiff  in  tliat  b€tialf  about  to  impound    the 

sdid  cattle  for  the  cause   aforesaid.     Yet  the  said  C  D  well 

knowing  the  premises,  but  wroqigfutly  and  injuriously  contri- 

ving  and  intending  lo  injure  the  said  j1  B  and  to  deprive  him 

of  the  benefit  of  the  said  distress,  afterwards,  to  wit,  on,  Sec 

aforesaid,  at  &c.  aforesaid,  unlawfully  and  against  the   will  of" 

die  *said  ^  ^^  with  force  and  arms   rescued  the  said   cattle,         %  297 

and  took  the  same  from  the  said  E  F^  and  thereby  prevented 

him  the  said  E  F  from  impoundihg  the  same,  as  he  otherwise     *. 

lawfully  might  and  would  have  done,  to  wit,  at,  &c.  aforesaid ; 

by  means  of  which  said  premises  he  the  said  J  J9  hath  been  and 

is  greatly  in jui'ed  and  deprived  of  the  said  means  of  obtaining 

compensation  for  the  damage  so  done  and  doing,  by  the  said  cat-       ^ 

tie  as  aforesaid,  to  wit,  at,  &c   aforesaid.     \^If  the  declaration  be 

fffuned  in  case^  a  count  in  trover  may  be  added,  and  if  in  tres" 

pas8^  a  common  count  for  the  damage  ti>  the  land  should  be  jot n- 

ed.^ 


^. 


For  that  whereas  heretofore,  to  wit,  on,  8cc.  at,  &c.when  he  ^^  pound 

,  ,       broach,  catti* 

the  said  Jl  B  had  then  and  there  taken  and  distramed  certa^1  takendamftgc- 
cattle,  to  wit,  — — ,  in  a  certain  ctese  of  him'the  said  Jl  B,  si-  **^^*^^'^/) 
tuate,  Sec.  treading  down,  trampling  upon,  spoiling  and  con* 
suroing  the  grass  growing  in  his  $aid  close,  and  doing  damage 
therein  to  him  the  said  A  B^  and  had  impounded  the  said  cat* 
tie  in  a  certain  common  and  open  poimd,  in,  &c.  aforesaid,  ^ 
a  distress  for  the  said  damage,  according  to  the  law  and  cuii« 
tom  of  Eni^landy  he  the  said  C  Z),  with  force  and  arms,  Sec.  af- 
ter^vards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforcsaic^  broke  and 
.  entered  the  said  common  and  open  pound,  and  rescued  and  • 
took  away  from  and  out  of  the  said  pound,  the  said  ^cattle  80 
'impounded  therein  as  aforesaid.     Whereby,  &c.  [state  the  da» 
mage  aa  in  the  last  county  and  add  other  counts  as  there  directed.^  * 


< 


> '' 


r 


.^  >■ 


(/)  See  ^c  notes  to  the  last  pre-  in  trespass  for  d(imaq€-feasnnt\  wlicu 

cedent,  8  Wentw.  Index,  24.    Lutw.  the  action  is  againsl  the  oisucr  61'tlir: 

1259.*    LcI.  Kajnai.   104.    It  is  most  catUe. 
usual  to  join  this  count  with  A  count 


•  ■*<• .. 


n 
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For  a  rt?9CTie  '[.f*  iw  the  declaration  Jhr  an  tse^e^  fiosty  299)  300>/o  the 
arrested  tni  a  ^^  ^f  '^'^  sfdiemeng  of  the  delivery  of  the  writ  to  the  Bheriff^ 
imsne  pi-o-      ^^^f  *then  state  the  sheriff  *s  warrant  and  arrest  and  rescue  as 

*  298        fif^^^'s  •]  And  thereupon  the  said  G  /f  so  being  such  sheriff  as 

'  aforesaid,  afterwards  and  before  the  return  of  the  »id  ^rit,  to 
•f  wit)  on,  Sec.  last  aforesaid,  at,  &c.  aforesaid,  made  his  certain 

warrant  in  writing,  under  his  seal(A)  of  ofHce,  cff  sheriffof  the  6aid 
county  of  — —  as  aforesaid,  directed  to  the  keeper  of  the  gaol 
of  the  said  county,  and  to  J  JTand  L  J/ the  cdd  sheriff's  bai- 
liffs, and  thereby  commanded  them  jointly  and  severally  that 
'  they  should  take  the^aid  £  jP  if  he  should  be  found  in  his  the 

said  sherifTs  baiftwick,  and  safely  keep  him  so  that  he  the  sud 
sheriff  might  have  the  body  of  the  said  JS  /'before  our  said 
lord  the  king,  at  Westminster  aforesaid,  on,  &c.  to  answer  the 
said  ^  ^  in  a  pica,  and  to  the  bill  in  the  said  last-mentioned 
writ  mentioned,  ^which  said  last-mentioned  warrant  afterwards 
and  before  the  return  of  the  said  writ,  to  wit,  on,  8cc.  aforesaid, 
at,  Sec.  aforesaid,  was  defiyered  to  the  said  /  JTand  JL  Mto  be 
executed  according  to  due  form  of  law.  By  virtue  of  which 
said  writ  and  warrant  the  said  J  Kand  L  M  before  the  time 
appointed  for  the  return  of  the  said  writ,  to  wit,  on,  &c.  and 
within  the  bailiwick  of  the  tmd  sheriff,  to  wit,  at,  8cc.  took  and 
arrested  the  said  J5  i^  by  hisijody,  and  had  him  in  their  custody 
'f  for  the  cause  in  the  said  writ  and  warrant  mentioned.  ■  Never- 

theless the  said  C  D  well  kftowing  the  premises,  but  contri- 

*  299         ving  to  injure  the  said  ^  J?and  to  deprive  him  of  '*the  means 

of  recovering  his  said  debt,   afterwards  and  whilst  the  said 


■*''           (.^)  Sec  the  precedents,  8  W^intw'.  nearly  as  in  the  above  prtrcedent  See 

.  Index,  24.     S  '^l'.  U.  197.    Com.  Dig.  the  precedents  on   final  pi-ocess,    8 

lit.   Ucscous,   D.   2.    Rac.   Abr.   lit.  Weotw.  Index,  tt.     It  docg  not  eeeoi     ^ 

Tfcsenc.    I&  it  he  doubtful  whether  necessary  in  a  dcdaration  fop  a  rcs-^ 

an  actual    arrest    can  be    proved,  a  cue  either  on  mesne  or  final  prooessy 

^  cuunt  slioild  be  added  for  obatruct-  to  state  the  iM-armnt  to  the  bailiff;  it 

iug;  t]ic  slicriflTin  making  the  arrest,  may  be  stated  that  the  sheriflf  aR'est- 

.     y.  N.  H.  102.  P*    Com.  Dig.  Rcscous,  cd  the  party,  and  that  the  rescne  v«% 

B.     If  tlie  rescue  ]>e  l1pon  final  pro-  fi-oro  his  custOily,  and  this  seems  prc- 

'  cess,  the  dechri'atiun  siw>uhl  state  the  fer»ble.      Cro.  Jac.  243.   4S.    Com. 

jutljyiuent — the   ca.  fftt,  and  the  deli-  Dij^.  tit.  Rescous,  D.  2. 

very  thein^of  to  the  .sheriflT,  as  ante,  (A)  It  is  not  uecessaiy  to  state  that 

I4r  tol49.  and  thenthe  varrant — the  the  Marrani  was    under  seal.    Cro. 

an-cst — and  the  rescue  may  be  stutcd  £liz.  53.  Palmt  357.  2  Saoad.  dOS.  b.. 


•t 
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M  i^vas  ao  in  the  cusiod^  of  tbe  said  /  JTand  L  M  as  alftre-  netcue  nf 
ttid»  and  before  the  retoni  of  th«  said  writ>  to  wit,  on,  &c.  last  i'"^'^*^'^- 
aibresiad/aty  &c.  aforesaid^  rescued  the  said  E  Fivtmi  and  out 
df  the  custody  of  the  said  /  K  and  Z  M^  and  caused  the  said 
JR  F  to  escape  and  g;o  at  largey  and  tbi>  said  E  M  did  thereby 
then  and  there  escape  and  go  at  large  vut  of  the  said  castody 
of  the  said  /  JTand  L  My  ^wheresoever  he  would,  tbe  said  jiB 
not  then  nor  yet  being  paid  or  satisfied  his  said  debt,  and  by 
means  of  the  premiaiB,  the  said  sheiiff  could  not  have  the 
body  of  the  said  E  F  before  our  said  lord  tlie  king,  at  Wat- 
winstery  at  the  return  of  the  said  writ,  nor  did  tl^  said  E  ^ap- 
pear in  the  said  court  at  tlK  retufn  of  the  said  writ  accon}ing 
to  the  exigency  thereof,  but  therein  wholly  failed  and  made  de- 
fitult,(t)  whereby  the  said  A  B  hath  been  and  is  greatly  injured 
and^  delayed  in  the  recovery  of  his  aforesaid  debt,  and  is  likely 

■ 

*to  lose  the  same ;  and  thereby  also  he  the  said  A  B  liath  lost 
and  been  deprived  of  the  means  of  recovering  his  costs  and 
charges  by  him  paid,  laid  out  and  expended  in  and  about  his 
said  suit  so  commenced  and  {prosecuted  against  the  suid  E  F 
as  aforesaid)  amounting  together  to  a  large  sum  of  money,  to 
wit,  tbe  sum  of  — /.  to  wit,  ^t,  &c.  aforesaid. 


[Commencement  as  ante^  238.1     For  that  whereas  one  -S  F  Forwescniie 

*-  -^  .  ,  1  •  1    **"  mesne  pn*- 

hereto^e,towit,on,  £cc.(/)  at,  &c.(m)  was  indebted  *lo  the  said  cc8%,(Jt) 

A  B  in  Si  large  sum  of  money>  to  wit,  the  sum  of  — I,  of  lawful,  *      ♦  30ft 

Sec.  for(n)  so  much  money  by  the  said  E  F  before  that  time 


4IK 


(0  This  alteg)«lion  nf  the  non-ap-        (/)  In  order  to  avoiil  an  onncces- 

pearmnoe  of  the  defendant,  does  not  sai^  statement  of  ditierent  days,  it  is 

appear  to  be  necessary,  8  T.  R.  127.  aU\isablc  here   to  insert  the  leste  ai  ^ 

Pitf,  501.  n*  (/»).  the  writ,  or  the  day  it  issued,  and  the 

{k)  See  the  precedents,  8  Wentw.  former  is  preferable,  ante,  162.  u.  (A) 

Index,  33.    2  Saitnd.  150.    Cac.  Abr.  sud  {i).  '4 

Kaea{>e,  F.  G.     When  the  escape  is        (m)    The    venue   is  tmnsiloiy,    t  j 

oamesne  process,  or  where  theji'e  has  AVils.  3S6.    Plowd.  .35.    Dyer,  278.  b.  J 

been  no  caption  on  final  proecss,  case  Bac.  Abr.  Escape,  F. 
is  the  only  remedy,  and  the  jury  may        {n)  It  must   be  stated  and  prov€>l 

give    merely     nominal    damages,    I  that  the  pl:iintift' had  a  cause  of  action  J 

Saund.  37,  38.  n.  2.    Jlnte,    147.  n.  against  the  pai-ty   arrested,  4  T.  It  i 

(a)w    Bac.  Abr.  Escape,  F.    Where  fiil.  2Lcv.  8.i.    SSjuind.  151.  n.  1.  I 

sec    the   precedent  in    </'  V,  and  2  Saund.  5S.    It  lias  been  usual  to  stat^ 

SaOnd.  150.  as  in  the  »b')ve  prtcedent,  the  suhirc* 


' 
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For  estapes,  liad^ftnd  received,  to"  atid  Idv  the  use (^  the  said  A  Bs  aoAlbf^ 
^^'                in|;  so  indebted^  he  the  slid  E  J^  in  cc>nsiderati<)p  thereof*  af- 
terwards, to  wit,  on^  kc.  aforesuid,  sil,  &c.  aforesaid)  undertook 
and  faithfully  promised  the  said  ^  ^  to  pay  him  the  said  suni 
of  ^^,  when  he  ^  the  said  iS'  J*"  should  be  thereui^  afterwards 
requested.     But  the  said  sum  of  — /.  being  whoiiy  UD|)aid  to 
the  said  J  B^  and  the  said  promise  and  undertaking^  of  the  said 
it'  jP,  being  wholly  unperformed,  he  tlic  said  ^  fi  for  the  recove- 
ry  of  his  damages  by  him  sustained,  jon  occasion  of  the  not 
performing  of  the  said  promise  and  undertaking  of  the  said 
«                  E  i^,  afterwards,  to  wit^  on  the>day  and  year  aforesaid,  sued  and 
pr<9ecuted  out  of.  the  court  .of  our   said  lord    the  king,  &c. 
^  [Here  state  the  latitat  or  bill  of  Middlesex^  and  the  indorsemenC 
for  bail^  the  delivery  to  the  shenff\^  and  the  arresty  /irecisely  as 
ante,  162,    163.  obserwig  the  notes.     If  the  process  were  btf 
original  sfiecial  ca/iiasy  testatum^  ^c.  or  by  capias  in  the  common 
/ileasy  observe  the  precedents,  ante,  1 66,  1 67.  and  after  stating 
the  arrest^ proceed  asfollovm ;]  Yet  the  said  CD  so  being  sheriff 
*  301         *of  the  said  county  of  —  as  aforesaid,  not  regarding  the  duty 
of  hisofQceas  such  sheriff,  but  contriving  and  intending  wrong- 
fully and  lyi justly  to  injure  the  said./^  B,  and  to  delay  and  hinder 
him  in  and  from  the  recovery  of  his  said  debt,  afterwards,  to  wit, 
on,  Sec.  last  aforesaid,  at,  &c.  aforesaid)  without   the  leave  or 
license  and  against  the  will  of  the  said  .4f  J3,  voluntarily(o)  suf- 
**  fered  and  permitted   the  said  Ji  F  to  escape  and  go  at  large 
wheresoever  he  would,  out  of  the  custody  of  the  said  C  jD  so 
being   such   sheriff  as  aforesaid,  the  said  debt  for  which  the 
said  E  F  was  so  arrested  as  aforesuid,  and  every  part  thereof  then 
and  ,stiU  being  wholly  unpaid  to  the  'said  A  J5.t     And  the  said 
..  — «• ■ — ' 

1                      matter  of  the  debt ;  see  a  precedent,  1  Wils.  255.     JintCy  82.  n.    (t/),  and 

wlici-e  tlic  original  debt  uas  on  bond,  as  this  latter  mo<le  gives  the  plaintifr 

2  Saund.  150.  but  according  to  Lutw.  more  latitude  in  evidence,  it  is  pre- 

'     110.    Com.  Dig.  Pleader,  2  P.  1.  and  ferable  to  tlie  above  precedent.    la 

E.  18.  this  is  unnecessary  ;  and  it  is  an  inferior  court  it  aliould  be  stated, 

snflicicnt  to  stale  that  *'  JE  F  ^vas  in-  that  the  debt  accrued  within  the  jn- 

debted  to  the  plaintiff  in  the  sum  of  risdictioif,  though  the  oniisbion  wilj 

— f.  on  a  certain  cause  of  action  he-  be  aided  after  verdict^  8  T.  U.  127. 

*               fore  then  accrued  to  hitn,   and  that  2  Saund.  109.  n.  2.      i.  Saund.  74.  n. 

the  said  E  F  being  no  indebted,  tlie  1.     Bac.  Abr.  Kscape,  A.  1. 

plaintiff  for  the  recovery  of  liis  said  (o)   Under  this  allegation,  a  ne|^- 

,          *          thbtf    afterr^'urds,  to  vlt,    on,    &c.  gent  escupc  mn^'  Jie  given  in  evidence, 

afm'csaid^  sued  and  prosecuted** &c.  2  T.  U.  126.    Burr.  2814.    1  Saund. 

and  see  the  prcccdeut,  8  T.  li.  127-  .35.  u.  I. 
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jt£m  fact  salt}!,  that  the  said  £  JP^  6i6  Hot  appear(/i)  €n  the  Ftmtacaptht^ 
»iid  court  of  our  said  loru  ibe  kingv  before  the  king  himself,  at 
the  return  of  the  said  writ,  {or  -^  jirect/it^^  according  to  the 
exigency  thereof,  but  tlievein  wholly  failed  and  made  default  . 
whereby  the  said  .J  B  hath  been  and  is  greatly  injured  an4  de« 
layed.in  the  recovery  of  his  alo  v  said  debt,  and  is  likely  to  lose 
the  same,  and  thereby  also  lie  the  sdid  A  B  hath  lost  and 
"^en  deprived  of  the  means  of  recuvciing  his  costs  and  char- 
ges, by  .him  paid,  laid  out  and  expended,  in  and  about  his  said 
3Uit,  so  com'nenced  and  prosecuted  against  the  said  £ /"'as 
aforesaid,  amouiuing  togetheV  tou  large  sum  of  money,  to  wit^  ^ 

the  sum  of  — /.  to  wit,  at,. &c.  aforesaid.  ^ 

{Same  as  in  the  first  count  to  the  end  of  the  statement  qf  the  Second  oonnf 

for  ii(it  ftri'Pst" 
dtiivery   of  the  writ  to  the  sheriffs  and  then  firoceed  as  follows  :]  j^g  thedebto* 

'  And  the  said  A  B  in  fact  suith,  that  the  si/ul  ^M  F  at  the  time  ^ J^"„^^  ^^l 
of  ihe  delivery  of  the  said  last-mentioned  writ  {or  "  fkrecefii**)  an  opjiortuui- 
to  the  said  C  />,  so  bting  sheriff  of  tiie  said  county  of     ■       as         ^    .^^ 
;Siforesaid,  and  from  thence  until ,the  return  of  the  said  last*men-        • 
tioned  Wiit  {or  "  firecefit^')  .was  within*  the  said  sheriff's  baili- 
•wick,  and  the  said  sheriff  at   any   time  during   that   period^ 
mij^ht  l>ave  taken  and  arrested  the  said  E  Fhy  virtue  of  the  said 
last-mentioned  writ  (or  «  /irecept'*)  at  the  suit  of  the  said  A  B^ 
if  Jtt  would  so  have  done,  wherepf  the  said  C  Z)  so  being  sheriff 
as  aforesaid,  during  all  that  time  had  notice,  yet  the  said  CZ^  so 

being  sheriff  of as  aforesaid,  not  regarding  the  duty  of  his 

said  office,  but  contriving  and  intending  wrongfully  and  unjust- 
ly to  injure  the  said  A  ^,  and  to  delay  and  hinder  him  in  and 
from  the  recovei7  of  his  debt  last  aforesaid,  did  not,  nor  would, 
(at  any  time  before  the  return  of  the  said  laai-mentioned  writ,  ^ 
(or  ^^firecept^^*)  although,  often  requested  so  to  do,)  take  or 
cause  to  be  taken,  the  said  ^  i^  as  by  the  said  last-mentioned 
writ  {or  "  firece^it'*)  he  was  commanded,  but  therein  wholly 
IbUed  and  ^ade  dt. fault,  and  the  said  E  F  did  not  ^pear,  &:c« 
\Same  as  the  first  count  to  the  end,  and  conclude  as  ante,  238.3 


*  *. 


(J^y  As  to  this  allegation,  V'n-  Abr.  487.  50!.    It  is  advisable  to  arid  this 

tit.  Eac-  pM^  K.  pi.  4.    Noy,  72.    Cro.  coant  whenever  there  is  any  doiibl  of 

Jiliz.  28*J.  "S   V.U.  ISO.  the   proof  of   an   actual  arrest;  sre 

*        (ff)  Set  the  preeedenta,  8  Wentv,  Ltfl's  Rep.  63.    8  Wcntw.^  487.  n.  h. 


I 

{ 


1 
% 


(r)  See  the   precedent,  2  Sauml.  {s)    Sec    Bae.    Abr.    th.    SlierifF 

150.  155.    The  «tatement  of  the  false  Com.  Dig.  Retorn,  F.  2.    The  precc- 

retuni  may  be  mtroduced,  as  well  in  denta,   8   Wcntw.  455^485. 4fcd  Id. 

the  count  for  an  escape,  as  in  the  Index^  33.     The  vcquc  in  this  action 

count  for  not  taking;  but  it  seems  is  transitoiy,  1  Wile.  336. 

unnecessary    in  either   case,  as  the  {fy  The  teste  of  the  writ 
gist  of  the   actioQ  is   the  escape,  2 
Saund.  155.  n.  5. 
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The  nfc«»ia       \Smne  0$  tkeJirsCcourUf  wae^  399,  300.  ^.  (At,  end  of  the 

turn  on^mes-  statement  of  the  eacaftCy  M$far  as  the  obeUsky  30  J.  and  then  firo^ 

ne  process  of  ^^^^  aaJhUoHva :]     And  the  said  C  Z>  so  being  sherilF  of 

fwn  est  inven'  '^  j  ^  i> 

txts.f^)  as  aforesaid,  afterwards,  to  wit,  on  Sec.  (the  return  day^)  bein^  ^i 

the  day  of  the  return  of  the  swKi  writ|  to  wit,  at,  &c.  slfDresi^d, 

I  falsely  and  deceitfully  returned  upon  the  said  writ  to  the  court 

of  our  said  lord  the  king,  before  the  king  himself,  here  to  wit, 

«t  Weatmnater  aforesaid,  that  the  said  E  F  was  not  found  in  the 

^303         bailiwick  *of  the  said  C  D,  so  being  such  sheriff  as  a|[>resaid9 
to  wit,  at,  &c.  aforesaid,  and  the  said  E  F  did  not  appear,  %p. 

♦  \A9  in  the  firtt  ttmnt  to  the  endT^ 

Against  the        When  it  is  certain  that  the   caption  of  the  original  defend-  ' 

escape  on  fi>  ^^^  Under  a  ca.  da.  can  be  proved,  it  is  most  advisable  to  de- 
nai  process,      ^^ea^e  for  the  escape  to  debt,  because  the  jury  must  then  give  • 

the  entire  debt ;  2  T,  E,  129.     1  JSaund,  38,  n.  2.  but  if  it  be  J 

doubtful  whether  a  caption  can  be  pvoved,  it  is  advisable  to  de- 
clare in  case,  stating  the  escape  in  one  count,  as  in  the  prece,- 
dent,  ante,  147  to  149.  and  adding  a  count  for  not  taking  th# 
original  defendant  when  the  sheriff  had  an  opportunity,  as 
emtey  301.    see  1  Saund,  J8.  9.  2.     JBac,  Mr.  tit.  Eacafie^  F. 

m 

I 

¥ov  a  false  re-       {^Commencement  in  caae  aa  ante,  2  38 ,  &nd  then  atate  the  judgment 

turn  of  nulla  ^,  ^^^g    147^  150. /o  the  end  of  the  reference  to  the  record,  oi^er- 

*«ww,toawat  '  . 

of feri  facias,  ving  the  notea,  and  then  proceed  aafoUovta:]  And  the  said  A  Ja 

further  saith,  that  the  said  judgment  being  in  full  force,  and 

the  said  damages,  (or  "  debt  and  damageaj")  so  recovered  as 

aforesaid,  remaining  unpaid  and  unsatisfied,  he  the  said  ^  ^8 

on,  8cc.(/)  in  the  —  year  of  the  reign  of  our  said  k>rd  the  ' 

\     king,  for  the  obtilning  satisfaction  thereof  sued  and  prosecuted 

out  of  the  said  court  of  our  said  lord  the  king,befii^'e  the  king 


*  * 


^  > 

e 


...  ♦     * 
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^himself,  (or  if  in  C.  P,  ««  (2/*  '^^  Bench  aforesaid**)  at  Wtntmin'  J!\tr  false  vi* 

€ter  aforesaid,  a  certain  writ  of  our  said  lord  the  king,  called  a  '"'*'"• 

fieri  fuciasy  directed  to  the  sheriff  of  — ,  by  which  said  writ 

our  said  lord  the  king  commanded  the  said  sheriff(w)  that  of 

the  good*  and  chattels  -of  the  said  *-£  F  in  his  bailiwick,  he         *  304 

should  cause  to  be  levied  the  damages,  (or  "  debt  and  damagea**)  ;■ : 

^  aforesaidj^nd  that  he  should  have  that  money  before  our  said  lord 
the  king  at  Weatviiiister  aforesaid,  on  —  next  after —^ 
{or  if  by  original^  ^  071 ,  whcresoeuer^**  Isfc.)  to  render  to  tha  * 

,  tiie  said  ji  B  for  his  damages  (or  "  debt  and  damages*')  afore- 
said, and  that  the  said  sheriff  should  have  there  then  that  writ. 
Which  said  writ  afterwards  and  before  the  delivery  thereof  to 
the  said  C  D  as  hereinafter  mentioned,  was  duly  indorsed  with 
a  direction(x)  for  the  said  sheriff  to  levy  — L  besides  shciiff's 
poundage,  officer's  fees,  and  all  other  incidental  expenses—  *■ 

and  which  said  writ  so  indorsed,  aftenvards  and  before  the  siiid 

return  thereof,  to  wit,  on,  Sec.  at,  Sec.  was  delivered  to  the  said 

* 

C  D  who  then  and  from  thence,  until,  and  at,  and  after  the  re- 
turn of  the  said  writ,  was  sheiiff  of  the  said  county  of  ■  '  ',  to  ' 
be  executed  in  due  fonn  of  law.f  By  virtue  of  which  said  Th«  lety. 
•  writ,  the  said  C  jD  so  being  sheriff  of  the  said  county  of  — — 
as  aforesaid,  afterwards  and  before  the  said  return  of  the  said 
writ,  to  wit,  on,  &c.  last  aforesaid,  at,  Sec.  aforesaid,  and  with- 
in: bis  bailiwick,  as  such  sheriff  as  aforesaid,  seized  and  took 
in  execution  divers  goods  and  chattels  of  the  said  E  Fy  of  great 
value,  to  wit,  of  the  value  of  the  monies  so  indorsed  on  the  * 

said  writ,  and  directed  to  be  levied  as  aforesaid,  and  then  and 
there  levied  the  same  thereout.     Yet  the  said  C  27  so  being  False  retdra 

such  sheriff  of  the  said  county  of as  aforesaid,  not  re-  , 

garding  his  duty  as  such  sheriff,  but  contriving,  and  wrongfully  ' 
and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the 
said  A  Bm  that  behalf,  and  to  deprive  him  of  the  said  monies 
so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as  afore- 
said, and  of  the  means  of  obtaining  the  same,  had  not  the  said 


(m)  Examiae  the  statement  with  Practical  Forms,  Index,  tit  Fieri  Fa. 

thevrit  of  Ji.  fa.    For  Uie  different  das. 

cleaeripiions    of    writs,    imh^  Tidd's  (x)  Examine  \\ith  the  indoweracfif 

^  of  the  writ. 

Voh.  ir.  .  [  35  3 
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Fw  fal»e  te-  monies  so  levied  as  aforesaid,  or  any  part  thereof,  before  our, 
*"^'**-  said  lord  the  king,  (or  «  before  the  junlic^  (f  the  bench,'')  at 

Westminster  aforesaid,  at  the  return  of  the  said  writ,  apcord- 
^  3Q5  ing  to  *the  exigency  thereof  and  of  the  said  indorsement  so 
made  thereon  as  aforesaid,  but  thei*ein.  wholly  failed  mid  miide 
default ;  and  at  the  return  of  the  said  writ,  to  wit,  on,  S(c. 
aforesaid,  Cilsely  and  deceitfully  returned  to  the  saifl  court  of. 
otrr  said  lord  the  king  upon  the  said  writ,  thfit(y)  the  said  £  F 
had  not  any  goods  or  chattels  in  his  bailiwick,  whpreof  he  could 
cause  to  be  levied  the  damages  (or  ^  debt  and  damages'')  $ 
aforesaid,  or  any  part  thereof,  as  by  the  said  writ  and  th^  re-> 
tuni  thereof  remaining  of  record  in  the  said  court  of  our 
Vaid  lord  the  king,  before  ihe  king  himself  here,  to  wit,  at 
Westminster  aforesaid,  fully  appears  ;(r)  by  means  of  which 
said  premises,  the  said  A  B  hath  been,  and  is  grea%  injured 
and  deprived  of  the  means  of  obtaining  the  said  monies  so  in- 
dorsed on  the  said  writ,  and  directed  to  be  levied  as  aforesaid, 
and  which  are  still  wholly  unpaid  as  aforesaid,  and  is  likely  to 
lose  the  same,  to  wit,  at,  &c.  aforesaid. 

SecoiuT  count       {The  same  00  the/irst  count  to  the  obelisk,  observing  the  notesy 
for   not  levy-        ^  ^  f  a  y 

ingi  and  false  and  then  proceed  as  foliows  ;]  And  although  there  were  then 
la  bona.{a)      ^4  .afterwards,  and  befi»«  the  return  of  the  said  last-mention^ 
ed  writ,  divers   goods  and   chattels  c^  the   said  £  F  within 
the   bailiwick  of  the   said  C  X>  as  such   sheriff  as  aforesaid, 
^    ,        whereof  the  said  C  2>. could,  and  might,  and  ought  to  have  le- 
vied the  monies  so  indorsed  on  the  said  last-mentioned  writ, 
and  directed  to  be  levied  as  last  aforesaid,  to  wit,  at,  Sec.  ifon^- 
«        said,  wherecif  the  said  C  D  so  being  sheriff  as  aforesaid,  there 
had  notice.  Yet  the  said  C  D  so  being  sheriff  of  the  said  coun* 
ty  of  -*—  as  aforesaid,  not  regarding  the  duty  of  his  oflgce  as 
such  sheriff,  but  contriving  and  wrongfully  and  unjustly  in-     j 
tending  to  injtire,  prejudice,  and  aggrieve  the  said  J  Bin  thi$ 
*  306        behalf,  and  to  deprive  him  of  the  monies  so  indorsed  *on  the 
said  last-mentipned  writ,  and  directed  to  be  levied  a&laaC  ^re- 

A  * 

*■*' '  ■■■  ■■■■!  iiHi    I    B  |H  I        III        liM  I  ■       ■      ■      ■   a        ii— i^M^N^Wii  I  ■    ■ 

i 

(5^)  Examine  with  the  return.  (a)  Sec  the  xat  of  thi«  cOQnt,  arrte^  • 

(z)  This  referenoe  is  uunetcuarv,    SU3.  and  501. 
Gn^,483.  a.  (ff).  ^      • 
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^d,  and  oF  the  means  of  obtaining  the  same,  did  not,  nor  js%i  tnHni^ 

would  at  any  time  before  the  retuni  of  the  said  last-mentioned  '*^^     '*  '''' 

writ  levy  the  monies  last  aforesaid,  or  any  part  thereof,  but 

wholly  neglected  and  refused  so  to  do,  and  therein  foiled  and  ' 

niMk  de&ult,  and  at  the  return  of  the  snid  last-mentioned  writ, 

to  wit,  on,  &c.  aforesaid,  falsely  and  deceitfully  returned  to  the  V 

«ud  court  «f  our  said  lord  the  king,  that  the  said  E  F  had  not 

aay  goods  or  chattels  in  his  bailiwick,  whereof  he  could  cause        ** 

to  be  leiried  the  damages  (or  *•  debt  and  damages^')  last  afore* ' 

sittd,  or  any  part  thereof.     As  by  the  said  last-mentioned  writ 

And  the  return  thereof  remaining,  &c.     IProceed  o«  iV*  thejirht 

4Qunt  to  the  endJ]  * 

rCommrwf«w<?nf  a*  an/tf,  238.]  For  that  whereas  the  said  ^ -B  For    not   lu 
heretofore,  to  wit,  on,  &c.  in  a  certain  close,  situate,  &c.  took  ^^^ uZi\^'Cc^ 
and  distrained  divers  lartre  quantities  of  potatoes,  then  planted  cording  to  the 

^      ^  .  _ll  Geo.   II.  c. 

and  growing  in  the  said  close,  of  great  value,  to  wit,  of  the  \%  g.  !i3.(6) 
^ue  of  -— /.  of  lawful,  8cc.  as  a  distress  for  certain  arrears  of 
rent,  to  wit,  for  the  sum  of  — /.  of  like  lawful  money  then  due" 
and  owing  from  one  £  jF  io  the  said  ^  B  for  the  rent  of  the 
said  premises,  with  the  appurtenances,  by  virtue  of  a   certain 
demise  thereof  theretofore  made  to  the  said  £  F  rendering 
rent  for  the  same.     And  the  said  Ji  R  then  and  there  detained 
the  said  potatoes  so  taken   and  distrained  for  the  cause  afore* 
said,  according  to  the  laws  and  customs  of  this   realm,  until    * 
the  said  C  D  then  being  sheriff  of  the  said  *county  of  — ,         ^  gQj 
afterwards,  to  wit,  on,  Sec.  aforesaid^  and  within  his  bailiwick, 
as  sudii  sheriff,  (that  is  to  say,)  at,  8cc.  on  the  complaint  of  the 
said  E  F^  made  to  him  the  said  C  />,  so  then   being  such  *, 

sheriff  as  aforesaid,  against  the  said  A  Bin  that  behalf,  and  un- 
der colour  of  his  office  of  such  sheriff  as  aforesaid,  caused  the 


o 


(d)  Sec  the  precedents,  Mod.  Ent-  175,  1 76,   \77.    The    action  must  be 

215.  {^  Hen.  Bt  3G.  547.    An  action  brought  in  the  name  of  the  avowant^ 

fi  sustainable  against  the  sheiiT,   ei-  or  in  case  there  be  no  avowant,  of  th« 

ther  for   not  taking  rcple\in   bond,  person  making  eonusance  in  the  re- 

Cro.  Car.    446.    Sir  W.  Jones,  378.  [rfovin  suit,  1  B.  k  P.  378.     The  pva^ 

1  SattDd.  195.  b.  9T.  H.   fitr.  ot  for  cedents,   ante,   168  to  173.  and  the 

tiduug  insufficient  pledges,  1  Saund.  notes  thereto,  will  assist  in  (ianunK 

19S.  b^    2  Hen.  BL  36.  547.    4  T.  R.  declsratioas  of  this  nature., 

43^    2  Selwya'e  Practice^  2d  edit.  t 
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J^'ot  uiUag^     said  goods  nnd  chattels  to  be  replevied  and  delivered  Vb  the  said 
rep  truiH  on  .  j^  ^^^  ^^^  ^j^^^  ^^^  til  ere  made  deliverance  of  the  said  distress 

to  the  said  E  F^  to  ^vit,  at,  Sec.  aforesaid.     And  the  said  A  B 

in  fact  further  saith,  that  at  the  then  next  county  court(c).of 

the  said  sheriff,  to  wit,  at  the  county  court  of  the  said  sheriff^ 

£J  holden,  at,  &c.  in  and  for  the  said  county  of        >  ,  on,  Sec.  be* 

fore  the  then  suitors  of  the  said  court,  to  wit,  ■  ■  ,  and  — — i 
^  the  said  E  E  did  appear,  and  then  and  there  in  the  same  court, 
^without  the  writ  of  our  said  lord  the  king,  levied  his  plaint 
against  the  said  ji  B  for  the  taking  and  unjustly  detaining  of 
the  said  goods  and  chattels,  and  afterwards,  to  wit,  on,  Sec  last 
aforesaid;  at,  &c.  aforesaid,  the  said  A  B  did  duly  appear  in- 
and  before  the  s^d  court,  to  answer  the  said  E  Fm  the  plea 
of  his  said  plaint,  and  such  proceedings  were  thereupon  had  in 
the  said  plea,  that  afterwards,  to  wit)  at  the  next  county  court  of 
the  said  C  jD,  ^  such  sheriff  as  aforesaid,  holden  at,  ^.  afore- 
^d,  in  and  for  the  said  county  of  ■,  on,  kc  aforesaid,  be- 
fore the  said  then  suitors  of  the  said  court,  the  said  E  F  did 
»  not  duly  prosecute  his  suit,  and  it  was  then  and  there  duly  con-" 

sidercd  in  and  by  the  said  last«mcntioned  court,  that  the  said 
E  F  should  take  nothing  by  his  said  plaint,  but  that  he  and  his 
said  pledges  to  prosecute  should  be  in  mercy,  &c.  And  that 
the  said  A  B  should  have  a  return  of  the  said  goods  and  chat* 
3vJo  ^^ig^  ^g  ijy  ^jg  remembrance  and  proceedings  ^thereof  still  re- 
inaining  in  the  said  court,  more  fully  and  at  large  appears  ; 
and  although  it  was  the  duty  of  the  said  C  D  before  his  making 
deliverance  of  the  said  distress  to  the  said  E  F  sls  aforesaid,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  to 
n  take  from  the  said  E  Fj  and  two  responsible  persons  as  sure- 
tics,  a  bond  m  double  the  value  of  the  said  goods  and  chattels 
^o  distrained  as  aforesaid,  conditioned  for  the  prosecuting  the 
suit  of  replevin,  of  the  said  E  Fy  for  the  takix^  of  the  said 
goods  and  chattels  with  effect,  and  withput  delay,  and  for  duijT 
returning  the  goods  £vnd  chattels  so  distrained,  in  case  a  return 


(c)  If  the  plaint  in  replevin  \ccre  Above,  observe  the  precedeot,  tuue^ 

removed  into  K.  It.  orC.  P.  by  rc./t7.  171    to    172.       It    b  not  necessary 

/^.  ai;<l  tliere   was  a  declaration  and  ■where   pledgees  have  been  taken,  to 

ILVOwry  and  judgment  in  the    court  slaie  uny  proceedings  agkinst  tbeii>. 
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•  •  • 

wtshould  be  awarded.     Nevertheless  the  said  C  jD  so  being  such  J^t^t  taking 
-sherifT  as  aforesaid,  not  regarding  his  duty  in  that  behalf,  but  ^^^  '''* 
eontriving,  and  wrongfully  and  unjustly  intending  to  injure  the 
said  A  B^  and  to  deprive  him  of  the  benefit  of  his  said  distresSy 
and  of  the  means  of  obtaining  satisfaction  for  tlie  said  arrears  *     y. 

of  rent  so  due  and  owing  as  aforesaid,  did  not,  nor  innpyld,  be^  ^ 

fore  his  making  deliverance  of  the  said  distress  to  the  said 
E  jFdLS  aforesaid,  take  from  the  said  E  Fy  and  two  responsible 
persons  as  sureties  as  aforesaid,  such  a  bond  as  aforesaid,  con^' 
ditioned  as  aforesaid,  but  wrongfully  and  injuriously  wholly 
omitted  and  neglected  so  to  do,t  to  wit,  at,  &c.  aforesaid,  and 
the  said  A  B,  ip  fact  saith,  that  he  hath  not  as  yet  obtained  a 
return  of  the  said  goods  and  chattels  so  distrained  as  aforesaid, 
or  any  or  either  of  them,  or  any  part  thereof,  and  the  said  ar- 
rears of  rent  have  not,  nor  hath  any  part  thereof,  as  yet  been 
paid  to  him  the  said  A  B^  nor  hath  he  the  said  E  F  hitherto 
answered  to  the  said  A  B  for  the  value  of  the  said  goods  and  - 
chattels  so  distrained  as  aforesaid,  or  any  or  either  of  them,  or 
any  part  thereof,  and  by  reason  of  the  premises  the  said  A  B  '"      . 

hath  been  and  is  wholly  deprived  of  the  said  goods  and  chat- 
tels so  distrained  as  aforesaid,  and  of  the  benefit  of  the 
said  distress,  and  of  the  means  of  satisfying  the  said  ar- 
rears of  rent,  and  his  costs  and  charges  by  him  expended  in 
and  about  the  endeavouring  to  obtain  sadsfiiction  thereof,  and  a 
return  of  the  said  goods  and  chattels,  to  wit,  at,  &c.  aforesaid,  ^  ■*  309 
And  whereas  also  heretofore,  *to  wit,  on,  &c.  aforesaid,  at,  &c.  Second  count 
aforesaid,  the  said  A  B  took  and  distrained  certain  other  goods  v 

and  chattels,  to  wit,  &c.  of  great  value,  to  wit,  8cc.  for  a  certain 
sum  of  money,  to  wit,  &c.  then  due  and  owing  to  the  said  A  B  r 

for  rent,  and  the  said  last-mentioned  goods  and  chattels  being 
so  distrained  as  aforesaid,  the  said  C  D  then  being  sheriff  of 
,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid, 
at  the  prayer  of  the  said  E  F,  replevied  and  made  deliverance 
of  the  said  last-mentioned  goods  and  chattels  to  the  said  E  Fy 
and  afterwards,  to  wit,  at  the  county  court  of  the  s^id  C  D,  as 
such  sheriff  as  aforesaid,  duly  holden  at,  &c.  aforesaid,  on,  8cc. 
aforesaid,  before  certain  then  suitors  of  the  same  court,  the  , 
said  E  F  did  not  duly  appear  at  the  same  court,  and  then  and 

'  there  prosecute  with  effect  his  suit  by  him  before  then  com- 
pitoced  in  the  same  county  ^ourt  against  the  said  A  fi  for  the 


^ 


t 
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.Vex  takifi^     taking  of  the  said  goods  and  chattels  as  last  aforesaid,  and  it 
rtpicxnnboad.  y^,^^  thereupon  then  and  there  duly  considered  in  and  by  the 

same  court,  that  the  said  A  3  should  have  a  return  of  the  said 
last-mentioned  goods  and  chattels.  As  by  the  remembrance 
and  proceedings  thereof  still  remaining  in  the  said  court  more 

^  fully  appears.    And  the  said  A  B  further  saith,  that  the  said  - 

CZ>9  so  being  sheriff  oA  3cc.  at  the  time  of  the  causing  the  said 
*      last-mentioned  goods  and  chattels  to  be  replevied  and  delivered  > 
to  the  said  £Fas  aforesaid,  not  regarding  his  duty  as  such  she- 
riff,  nor  the  statute  in  that  case  made  and  provided,  but  con- 
triving, and  wrongfully  and  unjustly  intending  to  injure,  pv^*- 
dice  and  aggrieve  the  said  A  B  Ib  that  behalf,  and  to  deprive 
him  of  the  benefit  of  the  said  last-mentioned  distress,  did  not,  - 
nor  would,  before  the  replevying  and  delivery  of  the  said  last- 
mentioned  goods  and  chattels  so  distrained  as  last  afoi»said, 
to  the  said  £  /^take  in  the  name  of  the  said  CD^  so  being  she-* 
^7.    riff  as  aforesaid,  of  the  said  £  £  and  two  responsible  persons, 
a  bond  in  double  the  value  of  the  said  last-mentioned  goods 

'  and  chattels  so  distrained  as  last  aforesaid,  such  value  being  03- 

certained  by  the  oath  of  one  or  more  credible  witness  or  wit- 
^  SIO  nesses  not  interested  in  the  said  last-mentioned  *goodB  and 
chattels,  or  distress,  and  conditicmed  for  the  prosecuting  the 
su^  of  replevin  of  the  said  £  F  with  effect  and  without  delay^ 
and  for  duly  returning  the  said  last-menti(Mied  goods  and  chat* 
tels,  in  case  a  return  thereof  should  be  awarded  before  the  de- 
liverance of  the  said  last-mentioned  distress  Mras  so  caused  to 
be  made  to  the  said  £  Fva  last  aforesud,  as  he  the  said  C  D 
according  to  the  form  of  the  statute  ought  to  have  done ;  but 
the  said  C  D  90  being  sheriff  of.  Sec.  aforesaid,  then  and  there 
wholly  neglected  so  to  do,  nor  have  the  said  last-mentioned  ar- 
rears of  rent,  or  any  part  thereof,  been  paid  or  satisfied  to  the 
said  A  B,  nor  hath  the  said  £  F  hitherto  answered  to  the 
said  A  B  for  the  value  of  the  said  last-mentioned  goods  and 
chattels  so  distrained  as  last  aforesaid,  or  any  or  either  of  themji 
or  any  part  thereof.    By  means,  &c.    [ConctuHmt  as  in  thijirst  • 
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rProceed  as  in  the  firecedentj  anU^  306.  to  the  obvUaky  308".  PortaUnsi»- 
mnd  then  as  follows :]  And  on  the  contrary  thereof^  he  the  p|t.jiji^!^i«  re- 
swd  C  />,  wrongfully  and  unjustly,  before  the  replevying  and  p^t^*«  (*0 
deliTery  of  the  said  cattle,  goods  and  chattels  as  aforesaid,  to 
wity  on,  Sec.  at,  Sec.  aforesaid,  did  take  hi  the  name  of  hitA'the 
fliiKi  CD  ■  ,  as  such  sheriff  as  aforesaid,  of  tlie  said  E  h\ 
and  two  other  persons,  to  wit,  G  H  and  J  A",  a  certain  bond, 
cooditioned  for  the  prosecuting  the  said  suit  of  the  said  E  F^  * 
vith  effect,  and  without  delay,  and  for  duly  returning  the  said 
cactie,  goods'  and  chattels  so  distrained  as  aiforesaid,  in  case  a 
i^um  thereof  sliould  be  awarded  as  a  bond  taken  in  pursuance 
of  the  said  statute  \  nevertheless  the  said  A  B  in  fact  saith, 
that  the  said  G  H  and  ^  JT,  so  taken  as  sureties  as  aforesaid, 
at  the  time  of  their  becoming  pledges  and  sureties  in  that  be- 
half as  aforesaid,  were  not  good,  able,  sufficient  or  responsible 
sureties  for  prosecuting  the  said  suit  with  effect  and  -without 
delay,  or  for  *duly  returning  the  said  cattle,  goods  and  chattels  ^^  311 
so  distrained  as  aforesaid,  in  case  a  return  thereof  should  be  ad- 
judged ;  but  the  said  G  H  and  J  K^  at  the  time  of  their  beco- 
ming such  sureties  as  aforesaid,  were,  and  each  of  them  was, 
and  ever  since  hath  been,  and  still  are,  wholly  insufficient  for 
that  purpose,  nor  have  the  said  cattle,  goods  and  chattels,  or 
any  or  either  of  them,  or  any  part  thereof,  as  yet  been  return*- 
ed  to  the  said  A  B^  nor  have  the  said  arrears  of  rent  or  anv 
part  thereof,  been  as  yet  paid  or  satisfied  to  the  said  A  By  nor 
hath  the  said  judgment  been  yet  in  any  way  satisfied,  nor  hath 
the  Siiid  E  i'' hitherto  answered  to  the  said  A  B  for  the  value  of 
tlie  said  cattle,  goods  and  chattels  so  distrained  as  afovesidd,  or  ' 
any  or  either  of  them,  or  any  part  thereof,  by  means  of 
which  said  premises  he  the  said  A  B  hath  been  and  is  wholly 
deprived  of  the  said  cattle,  goods  and  chattels,  and  of  the  benefit 
of  the  said  distress,  and  of  the  means  of  satisfying  the  said  ar» 
rears  of  rent  and  the  said  costs  and  charges  by  him  in  that  bc^ 
half  expended  in  and  about  his  said  suit  in  that  behalf,  and  in 
and  about  the  endeavouring  to  obtain  a  return  of  the  said  cat- 
tle, goods  and  chattels,  to  wit,  at,  &.c.  aforesaid.  \^A  count  tna^ 
he  added  for  not  taking  sureties  generally. '^ 

<c/)  See  life  note,  ante^  .300.  n.  (A),  ami  2  Hen.  Bl.  36.  547.  Mod  VLtASHX. 


H'^ 


,•* 


311  DECLARATIONS  IN  CASE. 

Against  the  J^Js  in  the^  count /or  an  escafiej  afUe^  30O.  to  the  end  of  the 
assipnine  a  Statement  qf  the  arrest^  and  then  proceed  as  followe  ;]  Audthe 
4  Am?' c!  ic!  said  ^  5  in  fact  further  saitii,  that  the  said  J2  /*  being  sa  ar- 
a.20.(tr)  rested  and  in  custoffy  of  the  said  C  i>,'  so  being  such  sheriff 

as  foresaid,  under  and  by  virtue  of  the  said  writ,  for  the  cause 
aforesaid,  he  the  said  C  Dy  as  such  sheriff,  afterwards,  and  be* 
*  312  fore  the  return  of  the  said  last-mentioned  *vvrit,  towit,  on^&c. 
last  aforesaid,  at,  8cc.  aforesaid,  took  bail  for  tlie  appearance  of 
the  said  EF  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  at  the  return  of  the  said  writ,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided ;  and 
on  that  occasion  he  tlie  said  C  Z>,  so  being  such  sheriff  as 
aforesaid,  then  and  there,  to  wit,  on,  8cc.  aforesaid,  at,  &.c; 
aforesaid,  took  off  the  said  £  F  and  two  other  persons  us  his 
sureties  or  bail,  according  to  the  form  of  the  ssdd  statute,  a 
certain  writing  obligatory,  commonly  called  a  bail-bond,  in  the 
penal  sum  of  — /.  of  lawful  money  of  Great  Britain^  conditioned 
for  the  appearance  of  the  said  E  F  at  the  time  and  place  afore- 
said, to  answer  to  the  said  A  Bm  the  plea  and  bill  aforesaid ; 
and  the  said  A  B  hxt  fact  further  saith,  Sec.  [State  the  non-apm, 
pearance  of  tlie  party  arrested^  and  tfie  consequent  forfeiture  of  the 
bail-bond  JfJ")  as  ante^  165,  and  then  proceed  as  follows  :^  And 
aldiough  the  said  A  B  by  G  I£  his  lawful  attorney  in  that  be- 
half, did(^)  afterwards,  and*  whilst  the  said  C  B  was  such  sheriff 
as  aforesaid,  to  wit,  on,  See.  at,  &c.  aforesaid,  request  the  said 
C  Z)  to  assign  the  said  writing  obligatory  to  him  the  said  A  J9, 
the  plaintiff  in  the  said  action^  according  to  the  form  of  the 
'  statute  in  such  case  made  and  provided.  And  although  the 
said  A  B  was  then  and  there  ready  and  willing,  and  then  and 
there  offered  to  pay  to  the  said  C  Z),  the  costs  payable  to  hina 


(e)   TliOugb  an  action  cannot  be  an  action  on   tlie  case,  7T.  H.  122. 

snpported  against  the  sheriff  for  not  2  Saund.  61.  a. 

taking  a  bail-bond,  or  for  taking  in-  (/)  This  statement  does  not  ap- 

sufticicnt  sureties  by  the  plaintiff  in  pear  to  be  absolutely   necessary,  as 

0)c  suit,  sec  Tidd's Practice,  3d  cdiL  the  bond  may  be  assigned  before  it 

19r.  and  2  Saund.  61.  f.  yet  if  a  bond  is  forfeited,  fidd's  Practice,  457.  and 

be  taken,  the  sheriff  is,  by  the  4  Ann.  sec  tlje  words  of  the  statute,  4  Ann. 

o.  16.  s.  20.  bound  on  the  request  of  c.  16.  s.  20. 

tlic  plaintiff  or  his  attorney, ^to  asbign  (  t()  See  the  words  of  the  4  Ann. 

sueh  lK)nd  as  therein  mentioned,  and  o.  16.  6.  20. 
if  he  refuse  to  do  so,  he  is  liable  te 
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ihe  said  C  D  ia  that  behalf,  according  to*  the  form  of  the  said  For   tM  ««- 
last-mentioned  statute  ;   yet  the  said  C  D  so  bcinj^  such  sheriff  "f,'^"^  ^^' 
as  aforesaid^  not  regarding  the  duty  of  his  said  office  as  such 
sheriff,  nor  tlie  statute  in  such  case  made  and  provided,  but 
contriving,  and  wrongfully  and  unjustly  intending  to  injure  th6 
said  A  B  in  this  behalf,  and  to  hinder  *and  prevent  him  from         ^313 
bringing  any  action   or  aciions   on  the    said  writing  obliga- 
tory, and  to  deprive   him  of  the  means  of  recovering  the  da- 
mages (or  debt)  aforesaid,  did  not,  nor  would,  at  the  said  time 
when  he  was  so  re«|ucst€d  as  aforesaid,  assign  the  said  writing 
obligatory  to  him  the  siud  ji  ^)(.?)  but  on  the  contrary  thereof, 
then  and  there  wliolly  refused,  and  huth  from  thence  hitherto      • 
wholly  neglected  and  refused   so  to  do,  and  by  means  of  the 
premises  last  aforesaid,  he  the  siid  A  B  hath  been  and  is  hin-     , 
dered  and  prevented  from  bringing  any  action  or  actions  on  the 
said  writing  obligatoiy,  and  hath  been  and  is   deprived  of  the 
means  of  recovering  the  said   damages,  and  is  likely  to  lose 
the  same,  to  wit,  at,  Stc.  aforesaid.     [//"iV  be  doubtful, whet  fur 
a  ball-bond   was  taken,  add  a  count  for  an  escape,  as  ante,  301. 
See  7  T.  B.   109.] 

Commencement  as  ante,  238.]  For  that  whereas  the  said  A  By  rorinfrinpnij 
before  and  at  the  time  of  the  committing  of  the  grievances  in  Jj^  b[i(\t7n^ 
this  and  the  three  next  succeeding  counts  hereinafter  mention- 
ed, was  the  author  and  proprietor  of  the  copyright  of  a  certain     , 
book,  first  published  within  fourteen  years  last  past,(/^)  and  in- 
tituled, &c.  [set  forth  the  title  accurately.'^     And  the  said  A  B 
so  being  the  author  of  the  said  book  as  aforesaid,  he  the  said    , 
A  B  before  the  time  of  the  committing  of  the  grievances  here- 
inafter next  mentioned,  had  printed  and  published  for  sale  di- 
vers, to  wit,  — -  copies  thereof,  to  wit,  at.  Sec.     Yet  the  said 
C  Z)  contriving,  and  wrongfully  and   injuriously   intending  to 
injure  the  said  A  B,  and  to  deprive  him  of  the  profits,  eniolu- 


Cy)  Or  if  the  assignment  were  not  Com.  407.    2  Woodd.  Vin.    Lee.  392 

siifBcicnt,  state,   "by    indorsing  the  to  396.  See  thcpi-ccedenta,  8  WcnUr 

lame,"  kc.  as  in  4  Ann.  c.  16.  9.  20.  Index,  32.     1   East,    358.      7  T.  Jl. 

(A)  Sec  the  stHtute  8  .\nn.  c.  19.  Ci»0. 
J.  1.  I  East,  558.  7  T.  B.  C20.    s2  Bl. 

V»L.  IJ.  [  26  ] 
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Infringing      ments  and  advantages  ivhich   he  might  and  bthemise  would 

^^       '        have  derived  and  acquired  from  the  ^alc  of  the  said  book,  and 

^  3l4        ^'^  ^^  deprive  him  of  the  benefit  of  *lus  said  copyright,  here* 

toforc,  to  wit,  on,  Sec.  and  on  divers  other  days  and  times  be«- 

tween  that  day  and  the  day  of  exhibiting  this  bill,  to  -wit,  at,  &c. 

aforesaid,  wrongfully  and  injuriously  publuhcd^  exposed  to  sa/Cf 

and  sold  divera^  to  wit, copies  of  a  certain  other  book,  or 

work,  intituled,  &c.  [aet  forth  the  titie^']  which  said  last -men- 
tioned book  or  work,  had  before  that  time  been  wroni^fully  and 
injuriously  copied  from  the  said  book  of  the  said  -4  B  without 
his  consent ;  by  means  whereof  the  said  ji  B  hath  been  hinder- 
ed and  prevented  from  selling  divers,  to  wit, copies  of  his 

said  book,  and  his  said  copyright  therein  hath  been  and  is 
Second  oddtit,  greatly  injured  and  damnified,  to  wit|  at^  Sec.  aforesaid.  And 
to  saiemnated  whereas  also  the  said  A  B,  so  being  the  author  and  proprietor  o^ 
copies.  ^^  g^|(|  ^Y^x.  mentioned  book  as  aforesaid,  yet  the  said  C  D  weQ 

knowing  tlie  premises,  but  contriving,  and  wrongfully  and  inju- 
riously intending  to  injure  the  said  A  B,  and  to  deprive  him  the 
said  A  B  oi  the  profits,  emoluments  and  advantages  which  he 
might  and  otherwise  would  have  derived  and  acquired  from 
his  said  book  ;  and  also  to  deprive  him  of  the  benefit  of  his  said 
copyright  therein,  heretofore,  to  wit,  on,  8cc.  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibiting 
this  bill,  to  wit,  at,  &c.  aforesaid,  wrongfully  and  injuriously  ex- 

fioaed  to  tale  divers,  to  wit, copies  of  a  certain  other  book 

or  work,  intituled.  Sec.  which  said  last-mentioned  book  or  workf 
had)  before  that  time,  been  wrongfully  and  injuriously  copied 
from  the  said  book  of  the  said  A  B^  without  his  consent,  bjr 
*  means  whereof  he  the  said  A  B  hath  been  hindered  and  pre- 
vented from  selling  divers,  to  wit,  ■  copies  of  his  said  book, 
and  his  copyright  therein  hath  been  and  is  greatly  injured  and 
damnified,  to  wit,  at,  Sec.  aforesaid. 

Other  ceuQts.  In  the  third  county  instead  of  the  words  in  italicsy  say^  ^fiub* 
iished  and  exposed  to  salcy  and  sold  diversj*  kstc,  and  instead  of 
the  words,   " which  said  last^mentioned  book  or  work"  4?V.  aa^\ 

*■  315  ^^  great  fiart  of  which  said  iast'-mentioned  *book  or  work^*  O'c. 

Tlie  fourth  count  similar  to  the  t/drdy  excefit  that  it  only  states 
that  the  defendant^  « exposed  to  salcy*  t^c.  The  fflh  county 
^''Jind  viherea^  QI90  the  said  A  B,  before  and  %t  the  time  if  tht 
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committing  of  the  grievancea  in  this  and  the  three  next  succeed*  Infr^nsr'ncr 
ing  counts  mentioned^  was  the  prof irie  tor  of  the  copyright  of  a  cer^  ^*'^'-^^''  * 
tain  other  book^  first  published  ivithin  fourteen  years  laat  pasty  in^ 
tituledy^  tsfc,  the  same  in  other  respects  as  the  first  count.     The 
sixthj  seventh  and  eighth  counts  similar  to  the  second ,  third  and 
/bur thy  stating  only  that  the  defendant  was  the  proprietor. 

And  whereas  also  the  said  ^  B^  before  and  at  the  time  of  sinth  Mu»t, 
the  committing  of  the  grievances  in  the  four  counts  herein-  j!'**i"^o/*^th 
after  next  mentioned,  was  lawfully  entitled  to,  and  had  the  sole  i>iuinnfr's 

•     t^       r         '       '  •  ••  cr»  book     WCr^ 

rig^ht  of  prmting  ceitam  matters  rcspectmg  the  art  of  fencmg,  oriijinal 
^or  other  title  or  leading  subject  of  that  part  of  the  book  which 
tvas  clearly  original^  first  published  within  fourteen  years  now 
last  past,  in  a  certain  book  of  the  said  ji  By  intituled.  Sec.  and 
the  Said  ^  ^  so  having  the  sole  right  of  printing  the  said  mat- 
ters in  the  said  last-mentioned  book,  contained  as  aforesaid,  he 
the  said  ji  By  before  the  time  of  the  committing  of  the  griev- 
ances hereinafter  next  mentioned,  had  printed  and  published 
for  sale  divers,  to  wit,  — —  copies  of  the  said  last-mentioned 
book,  contuhnng  the  said  matters  therein,  to  wit,  at,  Sec.  afore- 
said. Yet  the  said  C  D,  well  knowing  the  premises,  but  con- 
triving, and  wrongfully  and  injuriously  intending  to  injure  the 
said  A  By  and  to  deprive  him  of  the  profits,  emolumenis,  and 
advantages  which  he  might  and  otherwise  would  have  derived 
and  acquired  from  the  sale  of  his  said  last-mentioned  book,  and 
also  to  deprive  him  of  the  benefit  of  his  said  sole  right  of 
printing  the  said  several  matters  before-mentioned,  heretofare9 
to  wit,  on,  Sec.  aforesaid,  at,  Ecc.  aforesaid,  wrongfully  and  inju- 
riously, and  without  the  consent  of  the  said  A  By  transcribed, 
copied,  pirated,  and  printed  the  said  several  matters  into  and 
in  a  certain  other  book  or  work,  intituled,  &c.  and  op  the  same 
day  and*year  last  aforesaid,  and  on  divers  other  days  and  times  ^31^ 
between  that  day  and  the  day  of  exhibiting  this  bill,  to  wit,  at, 
&c.  aforesaid,  published,  exposed  to  sale,  and  sold  divers,  to 
•^vit,  —  copies  of  the  said  last-mentioned  book,  or  work,  con- 
taining the  said  several  matters  so  wrongfully  and  injuriously 
transcribed,  copied,  and  pirated  from  the  said  book  of  the  said 
f4  Bf  without  his  consent,  as  last  aforescdd.  By  means  whereof, 
he  the  said  ^  B  hath  been  hindered  and  prevented  from 
selling  divers,  to  wit)  -«-^  copies  of  his  said  book,  and  )iif; 


„  i^ 
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Mfrins^ng    sMd  sole  rjglit  of  printing  the  said  several  matlerS)  bath  been 
CQpynffiU.     ^^^  jg^  greatly  injured  and  damnified,  to  wit,  at,  8tc.  afore- 
said. 

* 

Other  counts.  The  tenth,  eleventh  and  twelfth  counts  were  similar  to  the 
above,  but  varying  the  statements  as  in  the  second,  tliird  and 
fourth  counts. 

Porinfrin^ng       And  wliereas  also  the  said  A  J5,  after  the  24tb  day  of  June^ 

iJie  conyrifiht   . 

of»i)riat.(/)  m  the  yciir  of  our  Lord  1777,  mentioned  in  a  certuin  act  of 
parlLimcnt  made  and  passed  in  the  parliament  of  our  lord  the 
now  kuig,  holden  at  IVcst minster^  in  the  county  of  Aliddlesex^ 
in  the  1 7th  year  of  the  reign  of  our  said  lord  the  king,  inti- 
tuled, "  An  act  for  more  effectually  securing  the  property  of 
prints  to  inventors  and  engravers,  by  enabling  them  to  sue  for, 
and  recover,  penalties  in  certain  cases,"  to  wit,  on.  Sec.  and  be- 
fore was,  and  from  thence  hitherto  hath  been,  and  still  is,  tht^ 
firotirietor  of  certain  /irinis^  which  had  been  theretofore  etched 
in  Great  Britairiy  that  is  to  say,  of  a  certain  print,  intituled, 

,  and  of  a  certain  other  print,  intituled,  — . ,  and  of  ft 

certain  other  print,  intituled,  .      And  the  said  A  By 

^  a^j  during  all  the  time  aforesaid,  had,  and  was  lawfully  entitled  *tO| 
and  still  hath  and  is  lawfully  entitled  to  the  sole  right  and  liberty 
of  printing  and  reprinting  the  said  prints,  to  wit,  at,  &c.  afore- 
said. Yet  the  said  C  Z),  well  knowing  the  premises,  but  dis- 
regarding the  statute  in  such  case  made  and  provided,  and 
cootrivuig,  and  wrongfully  and  unjustly  intending  to  injure  the 
said  A  By  so  being  the  proprietor  of  the  said  prints  as  afore- 
said, after  the  said  24th  dixy 'oi  June,  A.  D.  1777  aforesaid,  and 
whilst  the  said  A  B  was  such  proprietor  of  the  said  prints  as 
aforesaid,  to  wit,  on,  Sec.  aforesaid,  and  on  divers  other  days 
and  times  between  that  duy  and  the  day  of  exhibiting  this  bill, 
to  wit,  at,  &G.  aforesaid t  did  publish,  and  cause  and  procure  to 
be  published,  divers,  to  wit,  copies  of  each  of  the  said 


(»)  Sec  tlie  statates,  8  Geo.  U.  ©.  to  S'J6.    T\w  assignee  of  a  print  may 

13.  s.  1.    7  Geo.  III.  c.  38.     17  Geo.  sue  on  the  last  statute,  which  gives 

111.  c.  57.  observevl  upon  in  5  T.  H.  dama^cj  and  double  costi.    As  to  t)ie 

it.    7  T,  B.  625.    3  Wils.  60.    2  Bl.  decl^i-ation,  see  5  T.  U.  41. 
Cpqi.  407.    §  Wuodd,  Vid.  L«?c.  3l>2 
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|irints,  whereof  the  said  ji  B  so  was  the  proprietor  as  afiyre-  lafrin^nsr 
said,  without  the  consent  of  him  the  said  A  B^  and  against  his  /^^"'^'* 
will.  By  means  of  the  committing  of  which  said  last-men- 
tioned grievances,  he  the  said  A  B  hath  been  and  is  greatly 
injured  in  his  said  property  in  the  said  prints,  and  hath  lost  and 
been  deprived  of  divers  great  gains  and  profits  which  he  would 
otherwise  have  derived  and  acquired  by  the  printing  and  sell* 
ing  of  the  said  prints,  to  wit,  at,  Sec.  aforesaid. 

And  whereas  also  the  said  Ji  B^  so  being  the  proprietor  of  Stcond  coant 
the  said  prints,  &c.  aforesaid ;  yet  the  s;ud  C  Z),  well  knowing 
the  premises,  but  contriving,  and  wrongfully  and  injuriously 
intending  to  injure  the  said  ^^  -fl,  so  being  the  proprietor  of, 
Sec.— [5amf  aa  the  last  count  from  the  obelisk  io  the  end^  but 
ttating  only  that  the  defendant  "  exjioaed  to  salcj**  ^c.J^ 

^^Commencement  aa  ante^  238.] — ^For  that  whereas  the  said  Pop  the  im- 
A  B,  before  and  at  the  time  of  the  making  of  the  'letters  pa-  i^tentTby^pt- 
tent,  and  of  the  committing  of  the  grievances  by  the  said  E  -F,  *?°^^  ?]t\  **" 
as  hereinafter  mentioned,  was  the  true  and  first  inventor  of  a         *  32O 

certain ,  [describing'  the  invention  tonciaely  aa  in  the  fia^ 

tcnt^"]  to  wit,  at,  &c.  and  thereupon  our  said  lord  the  king  here- 
tofore, to  wit,  on,  &c.  at,  &c.  aforesaid,  by  his  letters  patent, 
bearing  date  at  Westminster  the  day  and  year  aforesaid,  under 
tlie  great  seal  of  England^  and  which  said  letters  patent  the 
said  A  B  and  CD  now  bring  here  into  court,  the  date  whereof 
is  tlie  day  and  year  aforesaid,  reciting  that,  &c.  [here  set  forth 
the  recital^  the  grant  of  the  fiatent^  and  the  condition  as  to  cnrolU 
ing  a  sfiecification^  and  those  clauses  which  prohibit  others  from 
exercising  it;  if  the  recital  be  long^  it  should  be  omitted.^  As 
by  the  said  letters  patent,  reference  being  thereunto  had,  wilt, 
amongst  other  things,  more  fully  and  at  large  appear.  And  Enrolment  of 
the  said  ./f  ^  and  CD  further  say,  that  the  said  A  B  did  after-  ^Tn.*'^"^''*' 
wards,  to  wit,  on.  Sec.  at,  &c.  aforesaid,  in  pursuance  of  the  said 
proviso,  and  of  the  said  letters  patent,  by  an  instrument  in 


(k)   These  partiet.  may  join,    3  Bull.  N.  P.  6th  edit.  75.    Com.  1%. 

Wils.  423.      2  Saund.   115,    116.  a.  tit.  Patent.    8  T.  R.  95.    1  T.  R.  60: 

^nte,  ▼,  I.  c.  1.    As  to  the  law  re-  2  H.  B.  4fi3.    8  Wenlw.  Index,  52 
Utipg  to  patents,  ace  21  Jae.  I.  e.  S. 
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Jnfringing  \mting  under  his  hand  and  seal,  particularly  describe  aad  as- 
pateidM.  certiiin  the  nature  of  his  said  inventiony  and  in  what  manner 
the  same  was  to  be  and  might  be  performed,  and  did  after- 
wardS)  and  within  one  calendar  month  next,  and  immediately 
after  the  date  of  the  said  letters  patent,  to  wit,  on,  &c.  cause 
the  said  instrument  in  writing  to  be  enrolled  in  his  said  m;^ 
jesty's  high  court  of  chancery,  at  Weatminater^  in  the  county 
of  Middlesex,  As  by  the  suid  instrument  in  writing  now  re- 
maining of  record  in  the  said  high  court  of  chancery  more  fully 
Assi^ment  appears.  And  the  said  J  B  and  C  D  further  say,  that  the  said 
moieiy  of  hU  "^  ^  afterwards,  and  before  the  committing  of  the  several 
yj^^"*'  ^  grievances  hereafter  mentioned,  to  wit,  on,  fccc.  at.  Sec.  afore*' 
said,  by  a  certain  indenture,  then  and  there  made  between  the 
said  ji  B  oi  the  one  part,  and  the  sdd  C  Z>  of  the  other  part, 
which  ssdd  indenture,  sealed  with  the  seals  of  the  said  A  B  and 
C  D  respectively,  they,  the  said  Jl  B  and  C  D^  now  bring 
here  into  court,  the  date  whereof  is  the  day  and  year.last  afore- 
^321  said,  for  the  considerations  therein  mentioned,  did,  ^amongst 
other  things,  assign,  ti*ansfer,  and  set  over  unto  the  said  C  D 
one  mmety  of,  &c.  \jtatc  the  words  of  the  assignment,']  As  by 
the  said  indenture,  reference  being  thereunto  had,  will,  am^oigst 
other  things,  mpre  fully  and  at  large  appear.  And  the  said 
ji  B  and  C  D  further  say,  that  the  said  Ji  B  did  always,  from 
the  time  of  the  making  of  the  said  letters  patent  as  aforesaid, 
until  the  making  of  the  said  indenture,  by  himself,  his  depu- 
ties, servants,  and  agents  in  that  behalf,  make,  use,  exercise, 
and  vend  his  said  invention,  to  wit,  at,  &c.  aforesaid,  and  that 
they  the  said  ji  B  and  C  D  have  always,  from  the  time  of 
making  the  said  indenture  hitherto,  by  themselves,  their  de- 
puties, servants  and  agents,  made,  used,  exercised,  and  vended 
the  said  invention  to  their  great  advantage  and  profit,  to  wit, 
at,  &c.  aforesaid.  Yet  the  said  E  F  well  knowing  the  pre- 
mises, but  contriving,  and  wrongfully  and  injuriously  inteading 
to  injure  the  said  A  B  and  C  D,  and  to  deprive  them  of  the 
profits,  benefits  and  advantages  which  they  might  and  other- 
wise would  have  derivejd  and  acquired  from  the  making,  udng, 
exercising  and  vending  of  the  said  invention,  after  the  making 
of  the  said  letters  patent,  and  of  the  said  indenture,  and  w^thia 
the  said  term  of  years  in  the  said  letters  patent  mentioned,  to 
wit}  on^  &c.  and  on  divers  other  days  and  times  between  tliat 
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day  and  the  day  of  exhibiting  tliis  bill,  to  witv'on,  8cc.  and  within    Jnfrin^in^ 
that  part  of  the  united  kingdom  of  Great  Britain  and  Ireland     /'«'^^»^'* 
cadled  Evifiandy  to  wit,  at,  8ic.  aforesaid,  unlawfully  and  un- 
justly, without  the  leave  or  license,  and  against  the  will  of  the 
said  ^  B  and  C  D^  or  either  of  them,  made  and  sold  divers,  to 

ifit, ,  in  imitation  of  the  said  invention  of  the  said  jt  B 

«is  aforesuid,  in  breach  of  the  said  letters  patent,  and  against 
the  privilege  so  granted  to  the  said  j1  B  and  his  assigns  as 
4 aforesaid,  whereby  the  said  ji  B  and  C  D  have  been  and  are 
greatly  injured  and  deprived  of  a  great  part  of  the  profits  and 
advantai^es  which  they  might  otherwise  and  *vvould  have  derived  ^  2£i2 

and  acquired  fix)m  the  said  invention,  to  wit,  at,  &c.  aforesaid.  ^  ..■ 

% 

And  the  said  A  B  and  C  D  further  say,  that  the  said  A  B  Second  eount«  ^ 
SO  being  such  inventor,  and  the  said  letters  patent  having  been  ilnit^iJ,,,'"^^-     '''. 
so  made  as  aforesaid,  and  the  said  instrument  in  writing  having  ^»e  iuTcation, 
been  so  made  and  enrolled  as  aforesaid,  and  the  said  indenture  ^^ 

having  been  so  made  as  aforesaid,  and  the  said  invention  having 
been  so  made,  used,  exercised,  and  vended  by  the  said  A  B 
and  C  D  as  aforesaid,  and  the  said  E  F  well  knowing  the  pre- 
mises, but  further  contriving  and  intending  as  aforesaid,  after 
the  making  of  the  said  letters  patent  and  of  the  said  indenture, 
and  within  the  said  term  of  years  in  the  said  letters  patent 
mentioned,  to  wit,  on,  &c.  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  this  bill 
in  Eni^ldnd  aforesaid,  to  wit,  at,  Sec.  aforesaid,  unlawfully  and 
unjustly,  and  without  the  leave  or  license,  and  against  the  will 

of  the.  said  A  B  and  C  /?,  made  divers,  to  wit, ,  on  the 

said  improved  plan,  and  in  imitation  of  the  said  invention  of  the 
said  A  By  in  breach  of  the  said  letters  patent,  and  against  the 
privilege  so  granted  to  the  said  A  B  and  his  assigns  as  afore- 
said.. Whereby  the  said  A  B  and  C  D  have  been  and  are 
greatly  injured,  and  have  lost,  and  been  deprived  of  divers 
great  gains  and  profits  which  they  might,  and  otherwise  would 
have  derived  and  acquired  from  the  said  invention,  to  wit,  at 
Sec.  aforesaid. 
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7*he  otiier  counu  vary  from  the  second  only  in  the  insertion  Othtr  comkI' 
of  tht  frjlowing  viordsy  instead  of  the  word  in  italics  :'»^3d  count, 
"  iiscd  ffid/iut  injiractice."  — ■* 4rA  count,  **  did  counterfeit 
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Common 
tount  in  tro- 
▼er,  for  cattle, 
deeds>  bonds, 
bills    and 
notes,  b^nk 
notes,  money, 
and  {^K)d8.(/) 

Cattle. 
Deeds  (m) 


Bond. 


Bills. 
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the  said  invention^  and  did  use  and  fiut  in  firactice. 

county  <'  did  imitate  the  said  invention^  and  did  use  and  ftut  in 

practiced* tth  county  "  did  imitate  in  fiart  the  said  invent 

tion^and  did  use  and  put  in/iractice,** Some  of  these  ctnints 

may  be  omitted^  *or  others  inserted^  according  to  the  facta  of  each, 
fiarticular  case, 

[Commencement  as  ante^  238.]  For  that  -whereas  the  said 
ji  B  heretofore,  to  wit,  on,  Sec.  at.  Sec.  was  lawfully  possessed* 
as  of  his  own  p;*operty,  of  certain  cattle,  deeds,  bonds,  bills  o. 
exchange,  promissory  notes,  bank  notes,  securities  for  nioney, 
goods  and  chattels,  to  wit,  ten  horses,  ten  mares,  ten  geldings^ 
ten  bulls,  ten  cows,  Scc.  [stating  the  different  description  of  the 
cattle^  and  a  certain  indenture  of  release,  bearing  date  the     ■    ■■ 

day  of ,  purporting  to  be  made  between  E  F  q{  the  ono 

part,  and  G  H  of  the  other  part,  and  purporting  to  be  a  convey- 
ance from  the  said  E  F  to  the  said  G  N  of  certain  tenements 
therein  mentioned,  and  a  certain  other  deed,  purporting  to  be 
a  mortgage  of  certain  tenements  by  the  said  £  F  to  the  said 
G  Hj  and  of  a  certain  indenture  of  lease,(7z)  bearing  date,  Scc. 
and  made  between  one  J  K  of  the  first  part,  and  one  L  M  of 
the  other  part,  by  which  said  last-mentioned  indenture  the  said 
J  K  demised  to  the  said  L  M  certain  tenements  therein  men- 
tioned, for  a  certain  term  therein  also  mentioned,  and  yet  un- 
expired, and  a  certain  writing  obligatory,  commonly  called  a 
bond,  sealed  with  the  seal  of  one  JST  O,  whereby  the  sj^d  J^  O 
became  bound  to  the  said  A  B  m  the  penal  sum  of  100/.  and 
then  and  still  being  in  full  force,  and  a  certain  bill  of  exchange 
in  writing,  made  and  drawn  by  one  E  Fj  upon,  and  accepted  by: 

the  said  C  i>,  bearing  date  the  —  day  of ,  whereby  the 

said  E  F  requested  the  said'  C  D,  two  months  after  the  date 
thereof,  to  pay  to  the  said  A  By  or  his  order,  the  sum  of 


(/)  As  to  the  action  of  trover  in        (m)  It  is  not  necessary  to  stale  the 
general,  antet  vol.  I.  Index,  Trover,    date  of  the  deed,    I  Wils.  116.    Bae. 
2  Saund.  47.  n.    Bac.  Abr.  tit  Tro-    Abr.  Trover,  F.  1. 
v«r.    Com.  Dig.  Action  on  the  Case,        (n)  See  the  declaration  in  3  Woodd. 
Trover ;  and  ante.  Detinue,  235,  23G,    Vin.  Lcc.  106.  n.  y. 
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9^d  a  cettain  o^her  bift  of  exGhange>*«cc€pted  by  the  said  C  D  Tn  trtvcr. 
for  the  payment  by  him,  the  said  €  £>y  of  a  certain  sum  of 
money >  to  wit,  the  sum  of  -W.  at  a  certain  day  therein  men- 
tioned) and  now  pust ;  and  a  certain  promissory  note,  in  wii-  Notes: 
ting»  made  and  drawn  by  one  -E  1*^  whereby  he  the  saU  £  F 
Promised  to  pay  to  the  said  ji  B  or  his  order,  a  certain  sum  of 
money,  to  wit,  the  sum  of  ^-^.  at  a  certain  time  therein  men« 
tioned^  and  now  past ;  and  divers,  to  wit,  five  notes  of  the  go-  Bank  notes, 
yemor  and  company  of  the  bank  of  England^  commonly  called 
a  bank  note,  for  the  payment  of  the  sum  of  Hi.  eack-;  and  divers,  Money. 
to  wit,  twenty  pieces  of  the  current  coin  of  this  realm,  called 
guineas,   (or    half'guineasy   sevcn^/iilting-fiiecesy    crofvnay   haifi^ 
crofvnsy  ahillingtt"  fc^'c.)  and  divers,  to  wit,  twenty  tables,  twen-  Goods. 
ty  chuirs,  &c.  {sfieci/ying  the  goochy  and  avoiding  any  repetition 
^  the  same  articlesy  and  d(scribi7ig  each  ai  gtnerally  ae  ftoa^ibhy 
emitting  the  quality ^  as  '*  mahogany ^  silver**  Is^c,    See  Tidd*9 
Prac.  3d  edit,  560.   Bamesy  335  )  of  great  value,  to  wit,  of  the 
vahie  of  — /.  of  kwful  money  of  Great  Britain,     And  being  so  Th«  lo^, 
possessed  thereof,  he,  the  said  A  By  afterwards,  to  wit,  on  the 
day  and  year  first  above-mentioned,  at,  Sec.  aforesaid,  casually 
lost  the  said  cattle,  deeds,  bonds,  bills  of  exchange,  promissory 
notes,  bank  notes,  securities  for  money,  and  money,  goods  and 
chattels  out  of  his  possession  ;  and  the  same  afterwards,  to  wit,  The  findio^. 
on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  came  to  the  possesion 
of  the  said  C  £1  by  finding.    Yet  the  said  C  Z),  well  knowing  The  conijsr- 
the  said  cattle,  deeds,  bonds,  bills  of  exchange,  promissory 
notes,  bank  notes,  securities  for  money,  money,  goods,  and 
chattels,  to  be  the  property  of  the  said  A  By  and  of  right  to  be- 
long and  appertain  to  him,  but  contriving,  and  fraudulently  in- 
tending, craftily  and  subtly  to  deceive  and  defraud  the  suid 
A  B  in  this  behalf^   hath  not  as  yet  delivered  the  suid  cattle, 
deedsv  bonds,  bills  of  exchange,  promissoiy  notes,  bank  notes* 
securities  for  money,    money,  goods  and  chattels,  or  any  or 
either  of  them,  or  any  part  thereof,  to  the  said  A  By  although 
often  requested  so  to  do,  and  halh  hitherto  wholly  refused  so 
to  do,  and  afterwards,  to  wit,  *on,  &c.  aforesaid,  at.  Sec.  afoiT-  s^   qo'y 

said,  converted,  and  disposed  of  the  said  cattle^  deeds,  bonds. 
Mils  of  exchange,  promissory  notes,  bank  notes,  secuniies  for 
money,  money,  goods  and  chattels,  to  his  own  use.  To  thp 
datkiage,  &c»     [Conclude  as  antCy  238.]] 

Vol.. If.  [  3r     3 


f. 
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In  tr&ver.  ^Commencement  as  ante^  51 .]   For  tfatt  whereas  the  said  E  F, 

B^  asngnees  before  he  became  a  bahkmpt^  to  wit,  on.  Sec.  at^  &c.  iyas  law- 
Fintoouitton  fillip  possessed  of,  &c.  [state  the  prttfierty  as  in  the  last  pre-' 
poJacMwn^  cccfenr,}  of  great  value,  to  wit,  of  the  value  of  — /.  and  bd&g^  so 
possessed  thereof,  he,  the  said  E  F^  afterwards,  and  befi>re  he 
became  a  bankrupt,  to  wit,  on,  &c.  aforesaid,  casuaUy  lost  the 
said  g^oods  and  chattels  out  of  his  possession,  and  the  same, 
afterwards,  and  before  the  said  E  F  became  a  bankrupt,  to  wit, 
on«  Sec.  aforesaid,  there  came  to  the  possession  of  the  said  C  D 
by  finding.  Yet  the  said  C  Z>,  well  knowing  the  said  goods 
and  chattels  to  be  the  property  of  the  said  E  F^  before  he  be* 
came  a  bankrupt,  and  of  right  to  belong  and  appertain  to  the 
said  ji  By  9i&  assignee  as  aforesaid,  after  the  said  bankruptcy  | 
but  contriving,  and  fraudulently  intending  to  injure  the  said 
E  F^  before  he  became  a  bankrupt,  and  the  said  A  B^  as  as- 
signee as  aforesaid,  since  the  said  bankruptcy  in  thte  behalf 
hath  not,  although  often  requested  so  to  do,  as  yet  delivered 
to  them,  or  either  of  them,  the  said  goods  and  chattels,  or  any 
or  either  of  them,  or  any  part  thereof,  but  hath  hitherto  wholljr. 
neglected  and  refused  so  to  do,  and  afterwards,  and  since  the 
said  bankruptcy,  to  wit,  on,  &c.  converted,  and  disposed  thereof 
to  his  own  use,  to  wit,  at,  &c.  aforesaid. 

Seeond  Mmttt  And  whereas  also  the  said  A  By  as  such  assignee  as  afore- 
eignee't  pos-  ^aid,  after  the  said  E  F  became  a  bankrupt,  to  wit,  on,  &c.  at, 
scwuii.  j^^   aforesaid,  was  lawfully  possessed  of  certain  other  goods 

and  chattels,  to  wit,  &c.  [describe  the  property  as  atitCy  323,  334.J 
of  great  value,  to  wit,  of  the  value  of  — /.  as  of  the  property  of 
the  said  A  By  as  such  assignee  as  aforesaid,  and  being  so  pos« 
^  QOg  sessed  ^thereof,  he  the  said  A  By  afterwards,  to  wit,  on,  &c. 
last  aforesaid,  at,  See.  aforesaid,  casually  lost  the  said  last-men- 
tinned  goods  and  chattels  out  of  his  possession,  and  the  same 
afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  Sec.  aforesaid,  came 
to  the  possession  of  the  said  CjD  by  finding.  Yet  the  said  C2>, 
well  knowing  the  said  last -mentioned  goods  and  chattels  to  be 
the  property  of  the  said  A  By  and  of  right  to  belong  and  apper- 
tain to  Mm  as  such  assignee  as  aforesaid,  but  contriving,  and 
fraudulently  intending  to  injure  the  %aid  ^  ^,  as  such  assignee 
as  aforesaid,  in  this  behalf,  hath  not,  although  often  requested 
SO  to  do,  delivered  the  said  goods  and  chattels,  or  my  or  either 
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A 


II.  FOR  TORTS  TO  PERSONAL  PBDPBHTYl  326 

of  them)  or  any  part  thifteof,  to  the  aedd  »dRi  but  hath  hltheito  /» tr^ct* 
whi^  neglected  Mid  refused  so  ta  do,  and  afterwards*  to  wit, 
en^  &c.  last  aforesaid,  at,  &c.  aforesaid,  conyerted  and  dUposed 
tberec^  to  his  own  use,  6cc.  To  the  damage  of  the  said  A  B^ 
at  such  assignee  as  aiEciresaid,  of  '— /.  and  therejCbre  he  brings 
hb  suit,  fcc. 

\C(nH;menctment  a*  antej  55.]  For  that  whereas  the  teid  £JP  Bf  an  itxeev- 
iRliisUfe-time,  to  wit,  on,  &c.  at,  Sec.  was  lawfully  possessed  of  y^r  and^ion^ 
divers  goods  and  chattels,  to  wit,  &c.  [describe  the  ftroflerty  €9  J^^^^^  *^  ^ 
mttey  323, 324.]  of  great  value,  to  wit,  of  the  value  of^.  of  law*  te«ta«or.(0) 
lul,  Sec.  as  d  his  own  property,  and  being  so  possessed  thereof 
he  the  said  JB  F^  in  his  life-time,  afterwards,  to  wit,  on^  Sec. 
aforesaid,  at,  &c.  aforesaid,  casually  lost  the  ssud  goods  and 
chattels  out  of  his  possession,  and  the  same  afterwards,  and 
in  the  life-time  of  the  said  E  Fy  to  wit,  on,  &c.  at,  8cc.  afore* 
said,  came  to  the  possession  of  the  said  C  i>  by  finding.  Tet 
Che  said  C  Z>,  well  knowbg  the  said  goods  and  chattels  to  be 
the  property  of  the  said  jS  ^P  in  his  life-time,  and  of  right  to  be- 
long *and  appertain  to  bim  the  said  £  i^  in  his  Hfo-time,  aaad  ^  327 
to  the  said  A  B  9a  executor  as  aforesaid,  a^r  the  decease  of 
the  ssdd  E  Fj  but  contrinng,  and  fraudulently  intending  craf- 
tily and  subtly  to  deceive  and  defi*aud  the  said  JS  /^  in  his  life- 
time, and  the  said  A  J9,  as  executor  as  aforesaid^  unce  the 
death  of  the  said  E  Fj  in  this  behalf,  did  not  deUver  the  said 
goods  and  chattels,  or  any  of  them,  or  any  part  thereof,  to  the 
said  E  F  in  his  life-time,  not*  hath  he  as  yet  delivered  the 
same,  or  any  of  them,  or  any  pait  thereof,  to  the  said  A  Bf 
executor  as  aforesaid,  since  the  death  of  the  said  JS  Fy  (al- 
though often  requested  so  to  do,)!  and  he  the  said  C  D  aftai*- 
wards,  and  in  the  life-time  of  the  said  E  F^  to  wit,  on,  Sec. 
aforesaid,  at.  Sec.  aforesaid,  converted  and  disposed  of  the  said 
goods  and  chattels  to  his  own  use. 


(o)  At  to  the  counts  in  trover,  on  4  T.  R.  "X!!.    2  B.  &  P.  fi53.    aB. 

tlie  possesion  of  the  testator,  and  of  &  P.  115.    Tidd's  Pi-ac.  893.    It  » itt 

th^  plaintiflT  as  executor,  and  his  lia-  general  sufficient  to  insert  in  the  de« 

IbiHtjr  to  costs  on  the  latter  count,  see  elaration  the  above   eount  and   tfato 

Hallock's  Law  of  Costs,  184  to  187.  next  knt  ftnc ;  see  2  Saund*  47.  k. 
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in  inwer*  ^When  the  trcrver  vhis  in  the  Hfc'time  xif  the  testator^  Sus  tki 

Second  oonht  ecnvernon  after  hit  death;,  the  -count  runs  as  abcve  to  thestmte* 
lifetime oties-  ment  qf  the  tonveraion^  at  the  obelisk^  and  then  us  /bttows i] 
iTe^il^r^Xr  *'  And  the  said  C  D  afterwards,  and  after  the  death  of  the  affld 
hu  deaih.  jg  /^,  to  wit>  Oil,  &c.  at«  &c.  aforesaid,  converted  and  dispoied 
of  tlie'  said  goods  and  chattels  to  his  o^n  use/' 


Third  coant  ^^^  whereas  also  the  said  ^  J9,  as  executor  as  aforesaid* 

fortmirer,aiui  afterwards,  and  after  the  death  of  the  said  £  F^  to  wit,  ofi,  dtc« 

oonversioR  af-  ,                                 ,          .*    •. 

ter  testator's  aty  8te.  Was  lawfiiily  possessed  of  divers  other  goods  and  clMt-* 

rfeaih-(i>)  ^^  ^  ^.^^  ^^    [describe  the  property  as  ante^  333,  324.]  t>f 


*S^ 


great  value,  to  wit,  of  the  vaine  of-—/,  of  lawful,  &c.  as  of  his 
l^roperty  as  such  executor  as  aforesaid,  and  being  so  poasessed 
thereof,  he  the  said  A  B^  afterwards,  to  wit,  on.  Sec.  aforesaid^ 
at,  See.  aforesaid,  casually  lost  the  said  l^st^mentioned  goods 
and  chattels  out  of  his  possesion,  and- the  same  th^iaad 
*there  came  to  the  possession  of  the  said  C  Z>  by  finding.  Yet 
the  staid  C  A  well  knowing  the  said  last^nendoned  goods  and 
chattels  to  be  the  pmperty  of  the  said  Ji  B  9a  such  executora* 
aforesaid,  and  of  right  to  belong  and  appertain  to  the  said  A  B 
as  such  executor,  but  contriving,  and  fraudulently  intending  to 
deceive  and  defraud  the  said  A  By  as  such  executor  as  afore- 
said, in  this  behalf,  hath  not  as  yet  delivered  the  said  last- 
mentioned  goods  and  chattels,  or  any  part  thereof,  to  hhn  iA» 
said  A  J9,  •  althoy^h  often  requested  so  to  do,)  and  hath  hitherto 
wliolly  neglected  and  refused,  and  still  wholly  neglects  and  i%^ 
fuses  so  to  do,  and  afterwards,  to  wit,  on,  &c.  last  aforesaid^ 
at,  &c.  aforesaid,  converted  and  disposed  of  the  said  last-men- 
tioned goods  and  chattels  to  his  own  use.  {Conclude^  to  the 
damage  qf  the  filaintiffj  ♦*  o^  executor^*  and  with  the  profert^  e# 
ante^  iS.J 


i««ta 


C/')   "^^^  property  of  the   goods  note,  a/i/e,  326.  n.  (o).  As  to  Ibis  count 

draws  to  it  a  posNeft!»ion  in  law,  there-  in  giMicral,  '2  haund.  47.  k.    The  ctte- 

{(•re  all  executor    may    declare    on  cutor  must,  in  support  of  tki«  oOuait 

his  own  pogHe&Hion  **  qb  ifxecutory*  upon  the  trial,  <|>rove  bimadf  to  Ve 

though  in  fact  he  never  has  had  pos-  executor,   by  producing  the  probatiP^ 

scniojis   S  Saund.  47.  lb    See   tkc  id,  ibid. 
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[CommenceTUent' aa  ante^  64,  65,  66,  67.]     For  that  whereas  intrtroer. 
'tile  sbid  E  P^  in  his  life-time,  to  wit,  on,  &c.  at,  Sec.  was  law-  By  &■  admt 
ftiMy  possdBia^df  as  of  his  own  pixyperty,  of  diveps  gooda  and  First  coo nt  on 
v«batiels,  to  wit,  "&c.  of  great  value,  [descriSe  the  proptrty^  ct  tlll^^oa  (ofi 
w»t€^  S23,  334.]  to  wit,  of  the  value  of — L  and  being  $0  pos- 


sessed, he  the  said  E  F^  afterwards,  to  wit,  on,  9ilc.  aforesaid, 
«C)  &c.  aforesaid,  casually  lost  the  said  goods  and  chattels  out 
iof  his  possession,  and  the  same  afterwards,  to  wit,  on,.  &g.  afore- 
said, at,  &c.  aforesaid,  came  to  the  possession  of  the  said  C  D 
by  finding.  Yet  the  said  C  X),  well  knowing  the  said  goods 
end  chattels  to  be  the  property  -of  the  said  i£  ^  in  his  Jiletime) 
«nd  at  the  time  of  his  death,  and  after  his  decease,  of  right  to 
belong  to  the  said  A  Bz&  administrator  aforesaid,  (to  which  said 
A  J3,t  after  the  death  of  the  said  E  jFy  to  wit,  on,  &c«  at,  &c« 
aforesaid,  administration  of  all  and  singulai*  the  goods,  chattels^ 
.aad  credits,  wliich  were  of  the  said  E  F^  deceased,  at  the  time 
*jJi  his  death,  who  died  intestate,  by  Charles^  by  divine  provi*  ^  329 
dence,  archUshop  of  Canterbury^  primate  of  all  England  and 
metropolitan,  in  due  form  of  law  was  gnnted,)  but  contiiving 
and  fraudulently  intenciing  craftily  and  subtly  to  deceive  and  de* 
fraud  the  said  £  F  deceased,  in  his  iife-lime,  and  the  said  A  B 
AS.  administrator  as  aforesaid,  since  the  deaUi  of  the  said  £  F 
In  this  behalf,  did  not  deliver  the  said  goods  and  chattels,  or  aey 
ef  themt  or  any  p^irt  thereof,  to  the  said  j£  i^  in  his  life-time, 
•  nor  bath  he  as  yet  delivered  the  same,  or  any  of  them,  or  any 
pait  thereof,  to  the  said  A  B  administrator  as  aforesaid,  "^nce 
-the  death  of  the  said  E  F\  although  often  requested  so  to  do.f 
And  the  said  C  Z),  afterwards,  and  in  the  life-dme  of  the  said 
t£  /»  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  converted  and 
disposed  of  the  said  goods  and  chattels  to  his  own  use. 

• 

•  •• 

■    YWhen  the  trover  vHis  in  the  life -time  of  the  intestate^  but  the  Second  count, 
convertion  after  his  deaths  the  count  runs  as  above ^  to  the  atate*  thelife-timeof 

tnent  of  the  conversion.,  at  the   obelisk,   and  then  as  foliowa  ;]  »'»'<i»^^f>  ^^f 
"^  .  .      conversion  in* 

And  the  said  C  D,  afterwards,  and  after  the  deatli  of  the  said  ter  his  douh. 


(7)  As  to  the  counts  on  the  inlet-  executrix  or  a<hTiii<istratrix ;   1  Salk. 

to</«,and  the  admiiiistrator't  posses-  114.     I  LiU.Eul.  70.    Bae.  Abr.  De^ 

cioQy  and  the  costs,  mUe^  3-26.  n.  (o).  tinue,  A. 
2  9fttBi(l.  13#.  n.  2.  fiy  6aro/i  wAfemet 


v^ 
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In  trover.  ^  ^t  to  wit)  ou^  &c.  aforesaid,  at,  &c.  aforesiddi  converted  and 
disposed  of  the  said  goods  and  chattels  to  his  own  use. 

Third  aoont,       And  whcreas  also  the  said  JB  -F  in  his  life-time,  to  wit,  c«i,  to« 

on  R  trover  w* 

ier  the  intcs-  aforesaid,  at,  &c.  aforessud,  was  lawfully  possessed  of  diFCXS 
and  before  '  Other  goods  and  chattels,  to  ¥dt,  &c<  \deBcribe  the  firoperty  a^ 
«™*^  ***■  fl«/e,  323,  324.]  of  great  value,  to  wit,  &c.  as  of  his  own  pro- 
perty,  aad  being  so  possessed  thereof,  he  die  said  E  F^  afier** 
wards,  to  wit,  on,  &c.  afoi*esaid,  at,  &c.  aforesaid,  died  so  pos- 
sessed thereof,  after  whose  death,  to  wit,  on,  &c.  last  a£bresaid# 
at,  &c.  aforesaid,  the  said  goods  and  chattels  came  to  the  pos- 
session of  the  said  C  i>  by  finding.  And  afterwards,  to  wit,  ODy 
Sec.  at,  Sec.  administration  was  granted  to  the  said  jiB^s  oifore- 
said,  [or  if  this  be  the  first  county  'State  the  adrmmstrationjuifyf 
^  330  us  ante,  328.]  Yet  the  said  C  D  well  knowing  *the  said  goods 
and  chattels  to  be  the  property  of  the  said  jE  ^  in  his  life-time^ 
and  at  the  time  of  his  death,  and  to  belong  to  the  said  jiBu^ 
administrator  as  aforesaid,  after  the  death  of  the  said  £  ^,  but 
contriving,  &c.  to  defraud  the  sdid  .^  £  as  administrator  as 
aforesaid,  in  this  behalf,  hath  not  as  yet,  Sec. 

Fourth  count,       [This  count    is  similar    to   that  at  the  suit  of  an  executor. 
on   possession         L  v  » 

ofiheadmini-  ante,  327 ,  inserting'  the  word  ^^administrator,*'  instead  o/*"  exs^ 

strator,     and  •*         .  .  .  ^    .  ,     . 

eonveition  af-  cutor,^  and  as  the  general  firofierty  of  the  goods  draws  to  tt  a 

tar  the  death,  possession  in  law,  this  count  may  be  supported,  though  the  ad» 
Ttdnlstrator  may  never  have  liad  actual  possession,  2  Saimd,  Ael, 
k.    Ante,  327.  n,  (Ji),'] 

f •^  *!*  W*7       [Commtncemejit  as  ant€,'2Z%,'\     For  that  whereas^  B  be-, 
to  platntm  s  L  ^  '  -•    ^ 

reversionary     fbvc  and  at  the  time  of  the  committinjj  of  the  grievance  here- 
in ter  eat  in 

goods  in  pos-    .^..^_______________________ 

session  of  ate-  .  —————— 

oaiit.(r) 

(r)  The  general  properly  in  goods  must  declare  apccially  as  above,  4  T. 
draws  to  it  a  possession  in  law  suffi-  R.  4S9.  7  T.  It.  9.  However,  in  the 
cicnt  to  enable  the  owner  to  maintaiu  case  of  trees  cat  down  and  taken 
tiMspass  or  ti*ovcr,  unless  the  right  of  away  by  a  stranger,  pending  a  lease^ 
possession  be  in  a  tliird  person  at  the  as  the  interest  of  the  lessee  I'cmatns 
time  of  the  injury  coiilplained  of ;  S  no  longer  than  whilst  the  trees  are 
Saund  -17.  n.  But  if  the  right  of  growing  upon  the  premises,  the  land- 
possession  be  in  such  third  person,  lord  in:iy  support  t»*e5pas3  or  ti'over, 
the  general  owner,  whose  rcversiona-  7  1*.  R.  13.  Vin.  Abp#  Trespass,  8. 
ry  interest  has  been  prejudiced,  can-  pi.  10.  4  Leon.  102.  1  Saund.  322- 
rrot    fiupport  trespass  or  trover,  b«i    ii.  5. 
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'      *  r 

inafier  next  mentioned^  was  the  owner  and  proprietor  of  divers  In  rwjt^sUm. 
goodi  aod  chattels,  to  wit,  &c.  of  great  valuey  to  wit,  of  the  va- 
lue of  -<^.  and  which  sidd  goods  and  chattels  had  been  and 
were:  before  then  let  to  hire  to  one  JE  i^,  for  a  certain  term  then 
to  come  and  unexpired)  and  the  same  were  then  in  the  possession 
el*  the  said  £  F,  under  and  by  virtue  of  the  s^d  letting,^  to  wit^ 
aft)  &c.  Yet  the  said  C  /),  well  knowing  the  premisesi  but  con- 
tri^gi  and  wrcMQgfuUjr  and  unjustly  intending  to  injure,  pre- 
judice and  aggrieve  the  said  ^  J9  in  his  reversionary  interest 
and  property  in  the  said  goods  ai;d  chattels,  and  to  de|>rive  him 
of  ^he  benefit  and  advantage  thereof  whilst  the  said  A  B-  ^  ^331 
was  the  owner  and  proprietor  of  the  said  goods  and  chattels^ 
and  whilst  the  same,  were  so  let  to  and  in  the  possession  of  the 
9aid  £  F  93  aforesaid,  to  wit,  on,  &c.  at,  Sec.  aforesaid,  wrong- 
iitliy  aod  unjustly  seized  and  took  the  said  goods  aad  chattels  of 
file  said  A  B,  from  and  out  of  the  possession  of  the  said  E  F^ 
aid  converted  and  absolutely  sold  and  disposed  thereof  to  his  '- 

ewn  use.     \Add  a  count  in  trorifer^and  conclude  as  anUy  238.} 


IIL  FOB  TORTS  TO  REM.  PROPERTY  CORPOREAL. 

[Commencement  ao  ante^  238.     The  vcfiue ia  localj  antCy  voL  Por  obstmci^ 
I,  Index,  Venue, 2    For  that  whereas  the  said  A  B  before  and  windows. («) 


(a)  See  the  preeedents  of  decla-  landlord  maj  also  sae  for  an  injury 
vatiooty^  for  different  naisanees  te  duriog  the  tenancy.  Com.  l)ig.  Ac- 
houses  in  possession,  8  Wentw.  Index,  tion  Case  Nuisance,  B.  but  the  form 
62.  3  Ijd.  Raym.  259.  Lill.  Ent.  81,  of  the  declaration  will  iu  such  ease  be 
as.  Mod.  Ent  143.  146.  for  erect-  different,  see  the  precedents,  poet, 
ing  a  smith's  shop,  1  Lutw.  69.  for  336.  and  8  Wentw.  548.  The  action 
vndermining  a  house,  S  Hen.  Bl.  267.  may  be  either  against  the  party  who 
2  Saund.  397.  for  obstructing  an  en-  made  or  continued  the  nuisance* 
tranee  to  a  house,  4  T.  H.  794.  As  Com.  Dig.  Action  Nuisance,  B.  IB. 
40  the  Uw,  see  Com.  Dig.  Action  &  P.  404.  and  generally  against  the 
Case  for  a  Nuisance.  Injury  to  pros-  occupier  of  the  adjoining  premises, 
pect  is  no  ground  of  action,  9  Co.  58.  4  T.  R.  3t8.  2  Hen.  Bl.  350.  Or  it 
The  person  in  actual  possession,  may  be  against  the  lessor  for  a  nui- 
vhether  latrfuUy  or  not,  may  sup-  sance  erected  by  him,  and  continued 
port  this  action  against  a  wrongdoer,  by  his  tenant,  2  5alk.  460.  12  MoiV 
I  East,  244.    1  Show.  7.  n.  a.    A  636. 


331  DECLARATIONS  IN  CASE. 

To  hou9ei  0f*  at  the  time  of  the  committing  of  the  griev^mce  hereinafteir 
n     .7i  po«-  ^^^^  mentioned,  was  4nd  from  thence  hitherto  hath  been,  and 


4tes8ion, 


Still  is,  lawfully  posse8sed(t)  of  a  certain  messuage  or  dwelang^ 
^332  house,  with  the  appurtenances,  situate  *and  being  at,  Scc.(u)in 
wliich  said  messuage  or  dwelling-house,  during  all  the  time 
aforesaidi  there  were,  and  siiil  of  right  ought  to  be,(x}  diverst 
to  wit,  two  ancient(y)  windows  through  which  the  light  and  air, 
during  all  the. time  aibresaid,  ought  lo  huve  entered,  and  stiU 
of  right  ought  to  enter,  into  the  s<dd  messuage  or  dwelling* 
house,  for  the  convenient  and  wholesome  use,  occupation  and 
enjoyment  thereof.  Yet  the  said  C  />,  well  knowing  the  pre* 
mises,  but  contriving,  and  wrongfully  and  unjustly  intending* 
to  injure  the  Sdid  ^  B  and  to  deprive  him  of  the  use,  betiefic' 
and  enjoyment  of  the  said  windows,  and  to  annoy  unu  incommode^ 
him  in  the  use,  possession  and  enjoyment  of  tjhe  said  messuage* 
or  dwelling-house,  with  the  appurtenances,  heretofore,  to  wit, 
on,  8cc.(2)  wrongfully  and  injuriouslyt  erected  and  raised,  an<^ 
caused  and  procured  to  be  erected  and  raised,  a  certain  wald 
and  building,(fl)  near  to  the  said  windows,  and  wrongfully 
and  injuriously  kept  and  continued  the  suid  wail  and  builds 


(/)  Possession  in    fact  is  sufncient,  Coiu.  Dig.  Action  Nuisance,  E.  I.     1 

1  East,  204.     1  v^hov.  7.  n.  a.  an<!  the  Show.  7.    Lill.  Ent  81,  82.    2  >&un<l. 

term  "  lawful"  is  unneccssar}',  5  East,  113.  b.  114.    '1  wenty  years  uninter* 

276.  and  it  is  impi-oper  to  rleclarc  oa  rupted  use  of  the  windows  is  suffi- 

a  seisin  in   fee,  or  otherwise  to  state  cicnt,   3  T.  R.  159.     6  East,  2(5..    4 

the  plaintia's  title,  2  Sauiid.  113.  a.  Esp.  Rep.  70,71.    2  Saund.  175.  n.  % 

n.  X.    Com.  Dig.  Pleader,  C.  39.  and  (r)  The  day  is  not  material,  Cro . 

mi/e-,  \-ol.  1.  Index,  tit.  Title  and  De-  Eiiz.  191.     1  Saund.  24.  a. 

claration.    If  a  title  be  staled  and  it  («)  It  is  not   necessary  to  allege 

api)car  to  be  insufficient,  the  declara-  that  the  building  was  on  a  rww  foun- 

tion  will  be  dcmMrrable,  2  Ijd.  Raym.  dation  ;  thoii-^h   in  lA/nclon  a  pcrsoa 

lt2*28.     Salk.  305.  and  it  roust  be  piK)-  may  build  upon  an  anriejtt  foundation 

red  as   stated,  2  Sauud.  20(3.  a.  n.  22.  against  the  lights  of  another,  Yelv. 

207.  a.  n.  24.  215,216.     1  Koll.  558.    1  Burr.  24a. 

(it)  The  venrie  is  local,  Cora.  Dig.  9  Co.  58.  b.  If  the  mode  in  which 
Action,  N.  but  it  is  not  necessary  to  the  iiijury  was  committed  be  doubt- 
give  a  local  description  of  the  nui-  ful,  add  a  count  generally  fop  q^ 
sance,  2  East,  497.  structing   the  light,  without   .stating 

{x)  This  is  a  sufficient  statement  of  the  means,   and  which   will  be  snfll- 

the   right,   I  Show.  7.    2  Saund.  113.  cimt,  3  Leon.    13.      Cro.    Jac.   60fi. 

\.  \\  illcs,   577.     1  B.  &  P.   l&O.      L*. 

(t/)  It  is  usuftl  to  insert  the  word  liaym.  452. 
^  ancient,"    hut    it    is  unuccessary, 


t] 


ii 


■w^i^. 


.?» 


*-  '« 
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lo^g  *8o  erected  arid  m^de,   for  a  long  space  of  time,  to  ^t,  To  hmue» 

from  the  day  and  year  aforesaid,  hitherto.(6)     By  means?  of  selmn? 

which  B£dd  premises  the  said  messuage  or  dwelling-house,  with 

die  appurtenances,  during  all  the  time  aforesaid,  was,  and  still 

is,  greatly  darkened,  and  the  light  and  air  were  and  are  hitldered 

and  prevented  from  coming  and  entering  into  and  through  the 

sai:d  windows,  into  the  said  messuage  or  dwelling-house,  and  the 

saHie  ^hath  thereby  been  rendered  and  is  close,  uncomfortable, 

unwholesome,  and  unfit  for  habitation,  and  the  said  A  B  hath 

thereby  been,  and  still  is,  greatly  annoyed  and  incommoded  in 

the  use,  possession,  and  enjoyment  of  his  said  messuage  or 

dwelling-house,  with  the  appurtenances.     And  also  by  means 

of  the  premises,  he  the  said  ^  B  hath  been  forced  and  obliged,  > 

for  the  obtaining  light  in  his  said  messuage  or  dwelling-house, 

to  lay  out  and  expend  a  large  sum  of  moneyy  to  wit,  the  sum 

of  -^.  ia  and  about  the  making  of  a  skylight  therein,  to  wit, 

mtj  &c.  aforesaid. 


/1- 


:^ 


*^i 


.* 


he  QUI 


[^Second  count  same  as  the  Jirst^  to  the  obelisk^  and  then  firo^  Second  coui]i|i 
^ceed  aafoUoioa:^ — "  kept  and  continued,  and  caused  to  be  kept  i^g  (V^  t"** 
and  continued,  a  certain  wall  and  building,  before  then  wrong-  sance.(c) 
fully  erected  and  raised  by  him  the  said  C  Z>,  near  to  the  said 
windows,  for  a  long  space  of  time,  to   *wit,   hitherto.      By 
lAeans,  &c.     [tonc/wc/e  aa  in  the  first  count. \ 


P 


*  53<l. 


[^Commencement  aa  ante,  238.    The  venue  is  locall\     For  that  For   not   rc- 
Whereas  the  said  A  B,  before  and  at  the  time  of  the  commit-  vv'Tifnhau- 

plniniitt"*s 

■     ■  1 *   ll()t:>C  ((H 


(6)  In  some  cases  this  adhuc  eX" 
gtitit  would  be  improper  j  I  Show. 
3Gf).  3  Lev.  345.  and  in  a  declaration 
in  the  (k)tnmon  pleas,  it  seems  more 
correct  here  to  insert  a  particular 
tlav,  but  in  K.  B.  bv  bill,  the  acl/iuc 
CJstitit  19  always  proper,  as  the  writ 
may  be  issued  before  the  cause  of  ac- 
.  tiop  accrues,  4  East,  7S.  7  T.  Jt.  4. 
but  in  all  cases  it  is  improper  to  de- 
clare for  damaa:cs  which  can  only 
have,  aiecrueil  after  tlie  time  of  de- 
iciaring,  2  Saund.  1  CO  to  171. 

(c)  In  a  declaration  for  the  conti- 
jiuLig  of  a  uilisanc    e,  tt  is  net  n  coin- 


ry  to  shew  the  time  wiicn  the  nui- 
sance was  erected,  Cro.  Eliz.  101.  As 
to  this  count  in  general,  sec  Ld. 
Uaym.  370.  I  Salk.  10.  Carth.  45.«. 
If  the  action  is  not  brought  itgainsi 
the  original  erector  of  the  nuisance, 
but  against  his  feoffee,  lessee,  fctc.  it 
is  neccssai-y  to  allege  a  special  request 
to  the  defendant  to  remove  the  nui- 
sance, Willes,  583.  Cro.  Jae.  555 
5  Co.  100,  101.  Jenkins,  2r»0. 

ill)  See  the  last  precedent,  and  the 
notes,  and  the  p'recedents,  3  L«^. 
Kaym.  32i. 


Morg.  Prcc.  3.'53, 
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334  DEtLARATIONS  IN  CASE. 

To  hoHtef  e$'  tine:  the  grievances  kereinaftermentioned^wasand  from  thenbe 

land   tti  pQ8'  '    . 

«€S8iQiK  hitherto  hath  been,  and  still  is,  lawfully  .possessed(e)  of  a  ceiw 

tain  dwelling-house,  with  the  appurtenanceS)  situate  and  being 
at,  Sccl  and  in  which  said  dwelling: -house,  with  the  a]>puirte>^ 
nances,  he  the  said  AB  and  his  family,  at  the  times  herein- 
after mentioned,  inhabited  and  dwelt,  and  still  do  inhabit  and 
dwell,  to  wit,  at,  &c.  aforesaid.  And  whereas  also  -the  said 
C  2),  before  and  at  the  time  of  the  committing  of  the  griev* 
ances  hereinafter  next  mentioned,  was  and  from  thence  hi«« 
thcrto  hath  been  and  still  is^  possessed  of  a  certain  othei^dweU- 
ing-house,  with  the  appurtenances,  and  of  a  certain  privy  near 
to  the  said  dwelling-house  of  the  said  Ji  B^  to  wit,  at,  &c» 
aforesaid.  And  by  reason  of  the  possession  of  his  said  dwell* 
ing-house  and  privy,  with  the  appurtenances,  during  all  the 
time  hereinafter  next  mentioned,  the  said  C  D  ought  to  bav« 
repaired,  and  still  of  right  ought  to  repair,(y*)  a  certain  waU 
adjoining  the  said  privy,  and  near  to  the  said  premises  of  the 
siaid  A£y  as  often  as  need  or  occasion  hath  been  or  required,  igr 
should  be  or  require,  to  wit,  at,  &c.  aforesaid.  Nevertheless 
the  said  C  D,  well  knowing  the  premises,  but  contriving  and 
wrongfally  and  unjustly  intending  to  injure,  prejudice,  and  ag- 
grieve the  said  A  B^  and  to  incommode  and  -annoy  him  and  his 
family  in  the  possession,  use,  occupation,  and  enjoyment  of  his 
said  dwelling-bouse,  with  the  appurtenances,  heretofore,  to  wit> 

^  335  on,  &c.  and  from  thence  for  a  long  space  of  time,  to  *wit,  hi-- 
therto,  at.  Sec.  aforesaid,  wrongfully  and  unjustly  suffered  and 
permitted  the  said  wall  to  be  and  continue,  and  the  same  during 
all  that  time  was,  and  still  is,  out  of  repair  for  want  of  needful 
and  necessary  reparation  thereof,  and  by  means  thereof,  on  di^ 
vers  days  and  times,  during  that  time,  divers  large  quantities 
of  excrement  and  filth  penetrated,  issued,  and  ilowed  from  and 
out  of  the  said  privy,  through  the  said  wall,  unto  and  into  the 
said  premises  of  the  said  A  J9,  and  stayed,  continued,  and  re- 
mained therein,  during  all  the  time  aforesaid.  And  also  there- 
by divers  noisome,  noxious,  oflfensive,  and  unwholesome  smelisy 


(e)   '1 )  is  is  sufficient,   ante,   331.    parare  is  sufficient,   1  Salk.  SBO.     2 
n.  (0-  .  1-<1-  l*ay'«-  t<>92.    3  T.  K.  766.  ^  2 

(/)  This  «llegHtion  of  dcouU  re-    Saund.  114,  a.  b.  c. 
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"VBpours,  and  stenches,  during  the  time  aforesaid,  ascended  and  r«  kmiBe»  » 

came  unto  and  into  the  said  premises  of  the  said  J  5,  and  on  '^"''  "*  >^°*" 

those  several  days  and  times  there  greatJy  annoyed  and  incam- 

2XH>ded  the  said  ^  B  and  his  family  in  their  said  habitation  of 

the  s^d  dwelling-house  of  the  said  ji  jB,   and  also  by  means  ' 

*f  the  premises,  he  the  said  A  B  hath  been  and  is  hindefed 

*nd  prevented  from  exercising  and  carrying  on  his  trade  and 

business  of  a in  so  beneficial  a  manner  as  he  before  the 

committing  of  the  said  grievances  by  the  said  C  D  had  been 

used  and  accustomed  to  do,  and  would  have  continued  to  do, 

and  hath  thereby  been  deprived  of  divers  great  gains  and  pro- 

jfits  which  he  otherwise  might  and  would  have  derived  and  ac- 

iquired,  to  wit,  at,  &c.  aforesaid. 

And  whereas  also  the  said  A  5,  being  so  possessed  of  his  Second  eoimt, 
«aid  dwelling-house,  with  the  appurtenances  as  aforesaid,  the  tyingthece'w- 
said   C  D^  before  and  at  the  time  of  the  committing  of  the  P^*- 
grievance  hereinafter  mentioned,  was  possessed  of  a  certain 
privy  and  cesspool,  near  to  the  said  dweliing-housc,  with  the 

A 

appurtenances,  of  the  said  A  B^  and  by  reason  thereof,  he  the 
said  C  D\  before  and. at  the  time  of  the  said  C  £)**  commit- 
ting the  grievance  hereinafter  mentioned,  ought  to  have  hin- 
dered and  prevented  the  excrement,  filth  and  water,  from  time 
to  time  being  in  the  said  privy  and  cesspool,  from  running  and 
proceeding  therefrom,  unto  and  into  the  said  dwelling-house, 
iirith  the  appurtenances,  *of  the  said  A  B^  to  wit,  at,  &c.  afore-         ^  oog 
«aid.     Nevertheless  the  said  C.£),  well  knowing  the  said  last- 
snentioned  premises,  but  contriving  and  wrongfully  and  unjustly 
intending  to  injure,  prejudice,  and  aggrieve  the  said  .^^,  and  10 
incommode  and  annoy  him  and  his  family  in  the  possession,  use, 
occupation,  and  enjoyment  of  his  said  dwelling-house,  with  the 
appurtenances,  heretofore,  to  wit,  on,  &c.  and  on  divers  other 
days  and  times,  between  that  day  and  the  day  of  exhibiting  this 
bill,  to  wit,  at,  ^c.  aforesaid,-  wrongfully  and  unjustly  suflered 
and  permitted  divers  large  quantities  of  excrement,  filth,  and 
water,  to  penetrate,  issue,  and  flow  from  and  out  of  the  said 
last-mentioned  privy  and  cesspool,  unto  and  into  the  said  pre- 
mises of  the  said  A  jS,  and  to  stay,  continue,  and  remain 
therein  during  all  the  time  last  aforesaid,  and  also  thereby,  kc. 
^Same  cb  the  Jirut  county  from  the  obelisk  to  the  end.'] 


336  ©ECLAHATIONS  IN  CASE.  t 

To  houses  »r       [Commencement  a*  antCy  238.    The  venue  is  local.^     For  thaf- 
wssion!  whereas  before  and  at  the  time  of  the  cotnnutting  of  the  griev- 

By  a  rever-  atices  by  the  said  fX)  as  hereinafter  mentioned,  a  certain  mcs- 

biouer  for  da-  i       n-        «  -it  '^      *       ^   © 

mage  done  to  suagc  or  dwelhng-housc,  with  the  appurtenances,  situate  at,  &c- 
a  messiwg^n  ^^3  j,^  ^Yi<Q,  possession  and  occupation  of  one  E  F^  as  tenant 
of  his  teuaat  thereof  to  the  said  A  B^  (the  reversion  thereof  then  and  still 
belonging  to  the  said  A  B^)  to  wit,  at,  &c.  aforesaid.     Yet  the 
said  C  D^  well  knowing  the  premises,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure,  prejudice,  and  aggrieve 
the  said  A  B  in  his  reversionary  estate  and  interest  of  and  in 
the  said  messuage  or  dwelling-house,  with  the  appurtenances, 
^  337         *  whilst  the  said  messuage   or  dwelling-house,  was  so  in  the 
possession   and  occupation  of  the  said  E  F  as  tenant  thereof 
to  the  said  A  By  and  whilst  he  the  said  A  B  was  so  interested  1 

therein  as  aforesaid,  to  wit,  on,  he,  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  exhibiting  this  bill,  atf 
&c.  aforesaid,   wrongfully  and  unjustly,  without  the  leave  or  lir  ^ 

cense,  and  against  the  will  of  the  said  A  B,  [^Here  state  the 
nuisance  or  subject  matter  of  comf}laint.~\     By  means  of  which  j 

said  several  premises  he  the  said  A  B  hath  been  and  is  great*-  \ 

\y  injured,  prejudiced  and  aggrieved  in  his  reversionary  estate 
and  interest  of  and  in  the  said   messuage  or  dwelling-house,  \ 

with  the  appurtenances,  so  in  the  possession  and  occupation  o£ 
the  said  K  F  as  tenant  thereof  to  the  said  A  J9^s  aforesaid,  to 
wit,  at,  &c.  aforesaid. 

1 
For  diverting       [Commencement  as  ante.  238.1     For  that   whereas  the  said 

the  water  of  a         ^-  ^  -  ;,  .    .  ^    ,  .  J 

river  ft-om      A  B  before  and  at   the  time  of  the  committing  of  the  griev- 
^ ,  in      sro   .  ^^^^^  jjy  ^Yio  said  C  D  hereinafter  next  mentioned,  was  and  j 

from  tlience  hitherto  hath  been,  and   stilhis,  lawfully  possess-  ' 


(^)  Sec  the  precedents,  8  Wcutw.  necessity  of  pi-oving  the  precise  estate 

Index,  61  to  65.    Plead.  Ass.  77.     3  as  alleged,  it  may  be  advisable  to  adopt 

AVils.  361.  That  reversioner  may  sue,  tlie  above  form,  which  will  suffice;  2 

see  Com.  Dig.  Aclion  Case,  Nuisance,  Saund.   133.    b.  2J2.  d.     Com.    Dig. 

B.    3  Lev.  360.    4Burr. '2l4l.    The  Pleader,  C.  39. 

statement  of  the  reversionary  interest  (/*)  See  the  precedents,  8  Wentw 

is  merely  inducement,  and  though  a  Index,  65.     2  h^ast,  497.     4  £ast«  107. 

seisin  in  fee,  Sec.  is  oflen  stated  in  a  6  li^ust,  20S.  and  the  notes  to  the  pre- 

declaration    by  a  reversion  ;    see    3  cedents,  antCt  ^^^*  most  of  vhtoh  are 

AVila.  461.   yet  in  onler  to  avoid  the  applicable. 


V 
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ed(i)  of  certain  iron  and  tin  works,  vrith  the  appurtenances^  To  tmifr- 
ftituute,  and  being.  at,(A)  Sec.  and  by  reason  thereof  before  and  *'^"^*''' 
at  the  time  of  the  committing  of  the  grievances  hereinafter 
xnentionedj  of  right(/)  ought  to  have  had  and  enjoyed,  and  still 
of  right  ought  to  have  and  enjoy,  the  benefit  and  advantage  of 
the  water  of  a  certain  stream  or  'water-course  in  the  county 
aforesaid,   which  during  all  that  time  of  right  ought  to   have 
run  and  flowed,(m)  *and  until  the  diversion  thereof  hereinafter         *  338 
mentioned,  of  right  had  run  and  flowed,  and  still  of  right  ought 
to  run  and  flow  unto  the  said  works  of  the  said  ^  B  for  the 
3Ui^lying  of  the  same  with  water  for  the  working  thereof,  to 
•wit,  at.  Sec.  aforesaid.     Yet  the  said    C  D    well  knowing  the 
premises,  but  contriving,  and  wrongfully  and  unjustly  intending 
to  injure  and  prejudice  the  said  ^  J5  in  this  respect,  and  to  de- 
prive him  of  the  use,  benefit  and  advantage  of  the  water  of  the 
said  stream,  and  to  hinder  and  prevent  him  the  said  ^  B  from 
working  his  said  iron  and  tin  works  in  so  ample  and  beneficial  a 
manner  as  he  had  theretofore  done,  and  of  right  ought  to  have 
done,  and  to  injure  him  in  the  way  of  his  tirade  and  business  of 
a*  manufacturer  of  tin  plates,  which  he  during  all  the  time'afore- 
^d,  exercised  and  carried  on,  and  still  doth  exercise  and  carry 
on,  at  the  said  works,  and  to  put  him  to  great  charge,  expense 
trouble  and  inconvenience  ;  whilst  he  the  said  AB  was  so  pos- 
sessed of  the  said  iron  and  tin  works,  with  the  appurtenances 
as  aforesaid,  and  so  exercised  and  carried  on  his  said  trade  and 
business  therein,  to  wit,  on,  8cc.  and  on  divers  other  days  and 
times,  between  that  time  and  the  day  of  exhibiting  tlie  bill  of 
the  said   Ji  B  against  the  said  C  D  in  this  behalf,  wrongfully 
and  injuriously  cut,  dug  and  made,  and  caused  to  be  cut,   dug 
and  made,  in  and  out  of  the  sides  of  the  said  stream  o^  water- 
course above  the  said  works,  divers,  to  wit,  — —  sluices,  ■ 
trenches,  channels,  and  -i —  cuts,  of  great  depth  and . 

width,  to  wit,  of  the  width  of  — —  feet,  and  of  the  depth*  of  * 

'      .     It?. 

'^ ■»  ;  ..  . — 

•  (*)  The  statement  of  possession  is  other  title  in  a  dc'claptlio/i  for  tlie  rli- 

I                         sufficient,  an/tf,  331-  version  of  a  water-course  than  ^^  qiut 

I                              (A:)  The  venue  is  local,  hut  a  local  cul  ierranij**  kc.  of  plaintiff  **  currere                  • 

\.                       description  of  the   nuisance  is  unne-  co/Mt/^vtV' ^  Saund.  U4.     w^n^^,  dd'2. 

pessary,  2  East,  477.  Cro.   Car.    500.    575,       3   Lev.    139- 

(0  »AiUe,  332.  and  6  East,  208.  3  Mod.  49.    Show.  64.    Carth.  85. 
(77O  Itb  jiqt  neeessary  to  ahcw  aoy 


% 
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To  wdtir*       '    ■      feety  and  kept  and  condnued,  and  caused  to  be  ke^ 
^*"'''"'  and  continued,    the    said   sluices^     trenches,    channels    and 

ctltSy    on    the   sides  of  the    said    stream     or    water-coursei 
for  a  long  spuce  of  time,  to  wit,  from  thence  hitherto,   and 
^  339        thereby   during  ail  the  time  aforesaid,  unlawfully  and  wrong- 
fully diverted  and  turned  divers  large  quantities  *of  the  water 
of  the  said  stream  or  water-course  out  of  and  away  from  the  said 
iron  and  tin  works  of  the  said  ji  By  and  stopt,   prevented  and 
hindered,  the  water  of  the  said  stream  or  water-course  from  run- 
ning or  flowing  along  its  usual  course  to  the  said  works,  and 
from  supplying  the  same  with  water  for  the  necessary  working 
tliereof,  as  the  same  of  right  ought  to  have  done,  and  otherwise 
would  have  done,  and  by  reason  thereof  the  water  of  the  suid 
stream  or  water-course,  sufficient  for  the  supplying  of  the  said 
woVks  of  the  said  ji  B,  during  all  or  any  part  pf  that  time,  could 
not,  nor  did  run  or  flow  to  the  same,  as  the  same  of  right  ought 
to  have  done,  and  otherwise  would  have  done,  and  the  said  ^  B 
thereby  for  want  of  such  sufficient  water,  could  not,  during  tliat 
time,  use  his  said  iron  and  tin  works,  or  follow,  use  or  exercise 
his  said  trade  or  business  therein  in  so  large,  extensive  and  be* 
neficial  a  manner  as  he  might  and  otherwise  would  liavedoney 
but  was  thereby  during  all  that  time  deprived  of  the  use  anden« 
joyment  of  his  said  works,  and  of  all  the  benefits^  profits,  gains 
and  advantages,   which  he  otherwise  might  and    would  have 
made,  by  carrying  on  his  trade  and  business  thereiUt  to  wity  at. 
Second  connl,  &c-  aforesaid.      And  whereaSi»also  the  said  ^  B  before  and  at 
nml^  diver    ^*^®  ^"^®  ^^  ^^®  committing  of  the  grievance  hereinafter  next 
sion  of  the  wa-  mentioned,  was  and  from  thence  hitherto  hath  been,  and  still 
ftbewtng    the  is,  lawfully  possessed  of  certain  other  iron  |nd  tin  works,  with 
meanb.  ^j^^  appurtenances,  situate  and  being  at,  &c.  aforesaid,  near  t© 

a  certain  other  stream  or  water-course  there,  and  which  said 
last-mentioned  stream  or  water-course  before  and  at  the  time  of 
the  committing  of  the  grievances  hereinafter  next  mentionedf 
had  run  and  flowed  and  been  used  and  accustomed  to  run  and 
flow,  and  of  right  ought  to-  have  run  and  flowed,  and  still  of 
right  oUght  to  run  and  flow  in  great  plenty  and  abundance,  unto 
the  said  last-mentioned  works  of  the  said  A  B  for  the  supply- 
ing of  the  same  with  necessary  water  for  the  working  thereofp 
to  wit,  at,  &c.  aforesaid.  Yet  the  said  C  D  well  knowing  the 
"^  340  ^^  last-mendoned  premises,  but  ^contriving,  and  inten^ng  to 
injure  and  prejudice  the  said  A  Bm  this  behalf,  and  to  deprive 
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iita  of  the  use,  beueiit  and  advantage  of  the  water  of  the  said  To  vnuer* 
last-meDtioned  stream  or  water-course,  and  to  deprive  him  of  ^^^'*^^' 
.  the  benefit  and  profits  of  his  said  last-mentioned  works,  and  of 
]us  trade  and  business  as  manufacturer  of  tin  plates  as  aforesaid, 
and  to  put  him  to  great  charge,  trouble,  expense  and  inconve* 
BiencOf  whilst  he  the  said  ^  B  was  so  possessed  of  the  sidd 
last-mentioned  works,  with  the  appurtenances  as  aforesaid^ 
and  canied  on  his  said  business  therein,  to  wit,  on,  &c.  and  on 
divers  other  days  and  times,  between  that  day  and  the  day  of 
exhibiting  this  bill,  wrongfully  and  unjustly  diverted  and  turn- 
ed divers  large  quantities  of  the  water  of  the  said  last-mention-* 
ed  stream  or  water-course  out  of  the  same,  and  away  from  the 
said  last-mentioned  iron  and  tin  works  of  the  suid  A  By  and  hin- 
dered and  prevented  the  water  of  the  said  last-mentioned  stream 
or  water-course  from  running  or  flowing  along  its  usual  course 
to  the  said  last-mentioned  works  of  the  said  j1  /?,  and  from  sup- 
plying the'same  with  water  for  the  necessary  working  thereof^ 
as  the  same  ought  to  have  done  and  otherwise  would  have 
done,  and  by  reason  thereof  the    water  of  the  said  last-men-  • 

tioned  stream  or  water-course,  sufiicient  for  the  supplying  of 
the  said  last-mentioned  works,  during  that  time,  could  not,  nor 
did  run  or  flow  to  the  same  as  the  same  ought  to  have  done, 
and  otherwise  would  have  done,  and  the  said  ^  A  for  want  of 
such  suflicient  water,  could  not  during  that  time  use  his  said 
last-mentioned  works,  or  follow,  use  or  exercise,  hia  trade  and 
business  therein,  in  so  large,  extensive  and  beneficial  a  man- 
ner as  he  ought  to  have  done,  and  otherwise  would  have  done, 
but  was  thereby  during  all  that  time,  deprived  of  the  use  and  en- 
joyment of  the  said  last-mentioned  works,  and  of  all  benefit,  profit} 
gain  and  advantage,  which  he  otherwise  might  and  would  have 
made,  by  carrying  on  his  said  trade  and  business  therein,  to  wit,  at» 
Ice,  aforesaid.  And  whereas  also  the  said  A  B  before  and  at  the  Third  cdunf, 
time  of  the  committing  of  the  grievances  hereinafter  next  men-  fngthe^^n£ 

tioned,  *was  and  from  thence  hitherto  hath  been,  and  still  is,  of<^c«7ve^^a 

repair  (n  i 
lawfully  possessed  of  certain  other works,  with  the  ap-         *   ;j4l 

purtenances,  situate  and  being  at,  &c.  aforesaid,  near  to  a  cer- 


(n)  This  coQDt  is  proper,  in  order    prove  that  the  defendant  made-  the 
t«  avoid  tilt  risk  of  aot  beinj;;  able  lo    cuts,  aa  stated  iatlic  fu-st  couat. 


ft 
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To  -water,  tain  other  stream  or  water-course. tliere,  and  which  said  hst' 
mentioned  stream  or  water-course,  before  and  until  the  time  ol 
committing  the  grievances  hereinafter  mentioned,  had  run  and 
flowed,  and  had  been  used  and  accustomed  to  run  and  flow, 
and  of  right  ought  to  have  run  and  flowed,  and  still  of  right 
ought  to  run  and  flow,  in  great  plenty  and  abundance,  unto 
the  said  last-mentioned  works  of  the  said  ji  B^  for  the  sup- 
plying of  the  same  with  necessary,  water  for  the  working 
thereof,  to  wit,  at,  &c.  aforesaid.  And  whereas  the  said  C  D, 
before  and  at  the  time  of  the  committing  of  the  same  griev- 
ance hereinafter  mentioned,   was  and   from  thence  hitherto 

hath  been,  and  still  is,  possessed  of  divers,  to  wit, closes 

of  land,  on  the  banks  and  sides  of  the  said  last-mentioned  stream 
or  water-course,  and  the  said  C  D^  by  reason  thereof,  during 
all  the  time  aforesaid,  of  right  ought  to  have  repaired  and 
amended,  and  still  of  right  ought  to  repair(o)  and  amend  such 
part  of  the  banks  of  the  said  stream  or  water-course^  which  are 
situate  within  and  parts  of  the  same  closes  as  occasion  hath  re- 
^  quired,  or  should  require,  to  prevent  the  water  of  the  said  last- 

,  mentioned  stream  or  water-course  from  escaping  or  running 

from  the  same,  through  the  said  banks,  through  the  defects 
and  insufflciences  thereof.  Yet  the  said  C  D,  well  knowing 
the  said  last-mentioned  premises,  but  contriving  and  intending 
wrongfully  and  unjustly  to  injure,  prejudice,  and  aggrieve  the 
said  ^  -S  in  this  behalf,  and  to  deprive  him  of  the  use,  benefit, 

■ 

and  advantage  of  the  water  of,  the  ssdd  last-rmcntioned  stream 
*  342  °^  water-course,  and  of  the  benefits  and  profits  arising  from  *his 
exercising  and  carrying  on  his  said  trade  and  business  in  the 
said  last-mentioned  works  as  aforesaid,  whilst  he  the  said  A  B 
was  so  possessed  of  the  said  last-mentioned  works,  with  the 
appurtenances  as  aforesaid,  and  carried  on  his  said  trade  and 
business  therein,  to  wit,  on,  &c.  and  from  thence  for  a  long 
space  of  time,  to  wit,  hitherto  wrongfully  and  unjustly  suf- 
fered and  permitted  the  said  banks  to  be  and  continue,  and  the 
same  during  all  that  time  were  ruinous  and  in  bad  condition 
for  want  of  needful  and  necessary  repairing  and  amending  of 
the  same,  whereby  divers  large  quantities  of  the  water  of  the 


(o)  This  is  a  sufficient  aUeg:ation,    7Co.    2  Saiind.  113,  114.    Post,  34^, 
lA,  Kaym.  1503.    Salk.  360.    3  T.  R.    n.  (6). 


*, 
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said  last-mentioned  stream  or  water-course,  which  otherwise  To  r»oier^ 
would  have  run  and  flowed  to  the  said  last-mentioned  works  of  *^°"''"*- 
the  said  ji  By  and  have  worked  the  same  on  the  said,  Sec.  and 
on  divers  other  days  and  times,  between  that  day  and  the  day  of 
exhibiting  the  bill  aforesaid,  escaped  and  ran  from  and  out  of 
the  said  last -mentioned  stream  or  water-course,  through  the 
said  defects  and  insufficiencies  of  the  said  banks,  and  became 
and  were  wholly  lost  to  the  said  Ji  By  and  never  did  run  or 
flow  to  the  said  last-mentioned  works,  for  the  working  thereof, 
as  the  same  ought  to  have  done,  and  otherwise  would  have 
done,  and  thereby  the  said  Jl  5,  for*  want  of  the  same  water 
could  not,  during  all  or  any  pai^t  of  the  time  last  aforesaid,  use 
or  work  his  said  last-mentioned  works,  or  follow,  use,  or  exer- 
cise his  said  trade  or  business  therein,  in  so  large,  extensive, 
and  beneficial  a  manner  as  he  ought  to  have  done,  and  other- 
wise would  have  done,  and  was  thereby  during  all  that  time 
deprived  of  the  use  and  enjoyment  of  his  said  last-mentioned 
works,  and  of  the  benefits,  profits,  and  advantages  which  he 
otherwise  might  and  would  have  derived  and  acquired  from 
carrying  on  his  said  trade  fuid  business  therein,  to  wit^  at,  Sec. 
^foresaid. 

And  whereas  also  the  said  ji  By  before  and  at  the  time  of  FoarUi  tooBf, 
the  committing  of  the  grievances  hereinafter  mentioned,  *was  ^ic.  cuu  fro£ 
and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  pos-  ^^^  •treaoi. 
sessed  of  certain  other  ■  works,  with  the  appurtenances,         ^  343 

situate  and  being  at,  Sec.  aforesaid,  near  to  a  certain  other 
stream  or  water-course,  which  before  and  until  the  time  of  the 
committing  of  the  grievances  by  the  said  CjDas  hereinafter  men- 
tioned, had  run  and  flowed,  and  had  been  used  and  accustomed 
to  run  and  flow,  and  of  right  ought  to  have  run  and  flowed,  and 
still  of  right  ought  to  run  and  flow,  in  great  plenty  and  abund- 
ance, unto  the  said  last^mcndoned  works  of  the  said  Ji  By  for 
the  supplying  of  the  same  with  necessary  water  for  the  work-, 
ing  thereof,  to  wit,  at,  Sec.  aforesaid.  Yet  the  said  C  Dy  well 
knowing  the  said  last-mentioned  premises,  but  contriving  and 
intending  unlawfully  and  wrongfully  to  injure  and  prejudice 


ip)  As  to  this  county  6  East;  208.     1  Wils.  175. 

Vol.  ir.  C  39    ] 
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^P   roatei'*     tbe  said  ^  B  In  this  behalf,  and  to  deprive  him  of  the  use,  be- 
^*'  nefit,  and  advantage  of  the  water  of  the  said  stream  or  water- 

course, and  to  deprive  him  of  the  benefit  and  profit  of  his  said 
last-mentioned  works,  and  his  trade  and  business  as  such  ma- 
nufacturer as  aforesaid,  and  to  put  him  to  great  charge,  trou- 
ble,  expense,  and  inconvenience,  whilst  he  the  said  jf  B  was  s» 
possessed  of  the  said  last-mentioned  works,  with  the  appur- 
tenances as  aforesaid,  and  carried  on  his  said  business  therein, 
to  wit,  on,  &c.  aforesaid,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  exhibiting  this  bill,  wrongfully 
and  injuriously  widened,  deepened,  and  enlarged,  divers,  to  wit, 

fenders,  — « —  sluices,  —  cuts,  and water-courses, 

leading  from  and  out  of  the  said  stream  or  water-course  in  this 
count  first  above  mentioned,  and  thereby  on  those  several 
days  and  times,  drew  off  and  diverted  from  the  same  stream' 
or  watQ|£purse  a  much  greater  quantity  of  water  than  had  be- 
fore then  used  to  flow  or  ought  then  to  have  flowed  from  the 
said  stream  or  water-course,  and  away  from  the  said  last-meh* 
tioned  works  of  the  said  A  j9,  and  hindered  and  prevented  the 
water  of  the  said  lastrmeDtioned  stream  or  water-course  from 
running  or  flowing  along  its  usual  course  to  the  said  last-men- 

♦  344  tioned  works  of  the  said  jt  -S,  and  from  supplying  *the  same 
with  water  for  the  necessary  working  thereof,  as  the  same 
ought  to  have  done,  and  otherwise  would  have  done,  and 
wrongfully  and  injuriously  kept  and  continued  the  said  fenders, 
sluices,  cuts,  and  water-courses,  so  widened,  deepened,  and  eni 
larged,  and  the  water  so  drawn  ofl*  in  larger  quantities  as  afore- 
said,  from  thence  hitherto  and  by  reason  thereof,  the  water  of 
the  said  stream  or  water-course,  sufficient  for  the  supplying  of 
the  said  last-menlioned  works,  during  all  or  any  part  of  that 
time,  could  not,  nor  did  run  or  flow  to  the  same,  as  the  same 
ought  to  have  done,  and  otherwise  would  have  done,  and  the 
said  A  Bj  thereby,  for  want  of  such  sufficient  water,  could  not, 
duiing  aU  or  any  part  of  that  time,  use  his  said  last-mentioned 
works,  or  follow,  use,  or  exercise  his  trade  and  business 
therein)  in  so  large,  extensive,  and  beneficial  a  manner  as  he 
QUght  to  have  done,  and  otherwise  might  and  would  have  done, 
but  was  thereby  during  all  that  time  deprived  of  the  use  and 
employment  of  the  said  last-mentioned  works,  and  of  all  the 
mrofitsj  benefits,  and  advantages,  which  he  otherwise  miffl^t 
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luid  would  have  made  by  carrying  on  his  said  trade  and  busi-  For  toaste,  -i 

iiess  therein,  to  wit,  at,  iic.  aforesaid.    [Conclution  a»  ante^  j 

338.]  ,j 


[Commencement  09  ante^  238.]     For  that  whereas  the  said  By  rcversioa- 

C  Z),  before  and  at  the  time  of  the  conimilting  of  the  griev-  gainst  liis  te- 

ance  hereuiafter  next  mentioned,  held  and  enjoyed  a  certain  {I^^^^q[Ji^^ 

messuaore  or  dwclUng-house,  and  land,  wiih  the  ^appurtenances,  waste,  by  cui- 

.  .  ting     clown 

situate,  &c.  as  tenant  thereof  to  the  said  ji  ^,  that  is  to  say,  trees  or  Dther 
as  tenant  thereof  from  year  to  year  for  so  long  time  as  they  the  ^**  *  'i/t'i. 
Said  ^"i  B  and  C  D  should  respectively  please,  to  wit,  at.  Sec. 
aforesaid.  Yet  the  said  C  D  contriving,  and  wrongfully  and 
unjustly  intending  to  injure,  prejudice  and  aggrieve  the  said 
A  B  in  his  reversionary  estate  and  interest  of  and  in  the  said 
messuage  or  dwelling-house,  and  land,  with  the  appurtenances, 
whilst  the  same  so  were  in  the  pos^sbion  of  the  said  C  Z),  as 
tenant  thereof  to  the  said  ^  uB  as  aforesaid,  to  wit,  on.  Sec. 
and  on  divers  other  days  and  times  between  that  day  and  the 
.  day  of  exhibiting  this  bill,  at,  &c.  aforesaid,  wrongfully  and  un- 
justly felled,(r)  cut  down  and  prostrated,  and  caused  ai^d  pro- 
cured to  be  felled,  cut  down  and  prostrated,(«)  divers  trees,  to 

wit,   —    oaks,  elms,  —  apple  trees,  — —  walnut 

trees,  and  ■  other  trees  of  the  said  A  Boi  great  value,  to 
wit,  of  the  value  of  — /.  then  standing,  growing  and  being  in 
and  upon  the  said  land,  and  took  and  carried  away  the  same,  and 
<a)nverted  and  disposed  thereof  to  his  own  use.     Whereby  the 


{q)  See  the  precedents  8  Wcntw.  ration  be  against  a  stranger  for  waste. 

Index,  67  to  71.    By  landlord  against  at  the  suit  of  a  rerersioiier,  the  right 

tenant,  or  by   remainder-man  in  fee  of  the  plaintiff  and  the  possession  of 

Hgaiust  tenant  for  life,  see  2  Saund.  the  defendant  should  be  desci*ibcd  a<} 

25?.  e.  d.    Mod.  Ent  201.     3  Ley.  in  the  precedent,  ante,  336. 

128.    3  East,  38.  and  as  to  the  mode  (r)  It   is   necessary  in  this  action, 

of  stating  the  particidar  waste,  whe-  as  well  as  in  a  writ  of  waste,  to  state 

ther    voluntary    or    permissive,     in  in  a  dcclai-ation,  the  nature  and  kind 

houses,  lands,  or  woods,  9  Saund.  252.  of  Mrastc  which  is  the  subject  of  the 

d.  e.  f.   5  East,  38.    This  action  may  action.     Sec  the  several   furms  ia  2 

be  Bup[yorted  by  any  person  who  has  Saund.  252.  d.  e.  f. 

the  immediate  remainder  or  rever*  (»)  When   trees  arc   excepted  m 

bion,  whether  id  fee,  in  tail,  for  life  or  the  lease,  u^eApass  is  8Uiitainable,Vand 

yctirs  against  the  tenant  in  possoesion,  if  not  excepted,  the  interest  of  Uie. 

#r  a  stranger ;  sec   the  instances,  2  lessor  in  the  body  of  the  trees,  con- 

Saand.  252.  n.7.  where  see  the  mode  tinucs  1  Saund.  322.  «.  5.      7  T  II. 

4MF declaring  in  general.    Iftlicdcchi-  1.3. 
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For  waste,  said  ^i  B  hath  been,  and  still  is  greatly  injuredf  prejudiced  and 
aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the 
said  messuage  or  dwelling-bouse  and  land,  with  the  appurte- 
nanceS)  to  wit,  at,  See.  aforesaid.  [^j4dd  a  count  in  trover j  and 
conclude  as  ante,  238.] 

r 

-By  Unillord        For  that  whereas  the  'said  C  Dy  heretofore,  to  wit,  on,  &c. 
^*not  cu7u-  ^^1  ^C'  ^^  ^^^  ^'^^  thence  hitherto  hath  been,  and  still  is,  tc- 
tfttingtcTOi^  nant  to  the  said  .^  i3  of  a  certain  messuage,  farm,  land  and 
busbAudry,  or  premises,  with  the  appurtenances,  situate  at,  &c.  by  reason 
piOrbg,  &©."     tliereof  during  all  that  time  it  was  the  *duty  of  the  said  C  Z), 
^  346        ^^  ^^^^  tenant  as  aforesaid,  to  manage,  use  and  cultivate,  the  said 
ferm,  lands  and  premises,  with  the  appurtenances,  in  a  good 
and  husbandlike  manper,  and  according  to  the  custom  of  the 
country  where  the  said  farm,  lands  and  premises  were  so  si- 
tuate as  aforesaid,  to  wit,  ^t.  Sec.  aforesaid.     Yet  the  said  C  Z>, 
not  regarding  his  duty  in   that  behalf,   but  contriving,  &c. 
\State  the  breaches  according  to  the  Jact,  as  in  assumpsit ^  ante, 
134  to  138.     If  the  action  be  for  not  refiairingy   the  obligation 
to  refittir^  and  the  breach  should  be  stated  as  antCj  137.     ^  land- 
lord has  an  election  either  to  proceed  in  case  or  in  assumjisity  when 
the  tenancy  is   by  parol,  or  in  covenant  ttrhen  the  tenancy  is  by 
deed,  ante,  137.  in  notes,  and  2  Bla.  Rep.  1111.     When  the  ac- 
tion is  for  the  breach  of  an  express  covenant,  it  is  usual  in  one 
Count  immediately  after  the   statement  of  the  tenancy,  to  allege 
the  terms  of  the  tenancy,  the  breach  oftvMch  is  complained  qfas 
follows,  "  under  and  subject  to  certain  terms  and  conditions,  to  be 
performed  and  fulfilled  by  and  on  the  part  of  the  said  CD,  that 
is  to  say,  «  that,**  Hfc,     Here  set  forth  the  covenant  in  the  lease, 
i^fc.    Add  a  count  in  trover,if  there  be  any  evidence  to  support  it, 
and  conclude  as  ante,  238.] 

Apiihist  %A'  \Commc7icement  as  ante,  67.1  For  that  whereas  by  the  law 
nunistrntrix  ^  ,         -•  '  ' 

of  a  deceasfKl  and  pustom  ot  England  hitherto  used  and  approved  of,  all  and 
wuStlT^^^c^-  singular  the  rectors  and  vicars  of  this  kingdom  for  the  time 
cessor,  for  di-  being,  arc  bound  and  ought  to  repair  and  sustain  all  and  singu- 

('5'  '''°"'*        . \ : 

(0  See  tlic  precedents,  8  Wentw.  2  Biii-n.  Eccl.  Law,  146. 153.    3  Lev. 

67.    As   tothelav,  lee  Willes,  421.  268.     1  Lutv.  tl6.    2  Bul«t.  279.    * 

3  Wood.  205.    3T.  R.636.    Wata.  Biilst.  158.    Moore,  pi.  91 7. 
CI.  JL.  39.     Yin.  Abr.  Dibpid.  15. 
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Far  the  houses  buiWingSj  and  tenements  of  and  belonging  to  For  -a^affte, 
iheir  respective  rectories  and  vicarages,  and  to  leave  the  same  ^^' 
90  repaired,  supported  and  sustained  to  their  successors,  and 
that  if  such  rectors  and  vicars  do  not  leave  such  houses,  build- 
iogs  and  tenements  to  their    successors  *in  repair,  but  leave  *  347 

them  out  of  repair,  and  dilapidated  then  tJie  executors  or  ad- 
ininistratorsofthe  goods  and  chattels  of  such  rectors  and  vicars, 
respectively  having  sufficient  of  the  goods  and  chattels  of  such 
rectors  and  vicars  are  bound  and  ought  to  satisfy  so  much  as 
shall  be  necessary  to  be  expended  or  paid  for  the  necessary  re- 
pairing of  such  houses,  buildings  and  tenements  as  aforesaid^ 
to  wit,  at,  &c.     And  whereas  the  said  E  F  deceased,  in  his  life- 
time, and  at  the  time  of  his  death,  to  wit,  on,  &c.  at,  &c.  was 
vicar  of  the  parish  of         ■■  aforesaid,  and  was  seised  in  right 
of  the  said  vicarage,    of  and  in  a  certain  messuage,  called  the 
vicarage-house,  and   the  outhouses  and  gardens  thereunto  be- 
longing, and  also  of  certain  glebe  lands  lying  and  being  at,  Sec. 
aforesaid.     And  the   said  E  F  being  so  seised,  afterwards,  to 
wit,  on,  &c.  aforesaid,  died,  to  wit,  at.  Sec.  aforesaid,  and  the  said 
A  -B,  afterwards,  and  after  the  death  of  the  said  E.  F^  to  wit, 
on,  Sec.   at,  &c.   was  in  due  form  of  law  presented,  admitted, 
instituted  and    inducted(w)  into  the  said  vicarage  of  the  said 
parish  church  of,  8cc.  so  void  by  the  death  of  the  said  E  F  de- 
ceasedf  as  aforesaid,  and  the  said  A  B  thereby  then  and  there 
became,  and  was,  and  still  is,  vicar(:c)ofthe  said  parish  churchy 
and  the  next  successor  of  the  said  E  F,  of  and  to   the  same> 
to  wit,  at,  Sec.  aforesaid.     And  the  said  A  B  in  fact  saith,  that 
at  the  time  of  the  death  of  the  said  E  F,   tiie  said  vicarage - 
hottse  and  the  outhouses,  and  the  fences  of  the  garden  and 
glebe  lands  aforesaid,  were  and  still  are,  out  of  repair  and  great- 
ly dilapidated,  ruinous,  broken  and  in  great  decay,  for  want  of 
due  repairing  thereof,  and  were  so  left  by  the  said  E  F  out  of 
repair,  and  greatly  dilapidated,  ruinous,   broken  and  in  great 
decay,  at  the  time  of  his  death  as  aforesaid,  ♦and  that  the  sums         *'  34-6 
of  money  sufficient  for  the  necessary  repairing  of  the  said  pre- 


(tt)    It    is  neccssftry  to  state  the  resignation    was    made,  Lutw.    116, 

pWntifTs    title.      As  to    the  mode,  21   Hen.  VIII.  c.   13.      Uurn.  Eci^ 

ante,  214.     And  if  tiic  plaintiff  entitle  Law,  tit.  Plurality. 
himseirby  the  resignation  of  his  pre-        (r)  ^nte^  20;?.  214. 
^Iceessor,  he  ought  to  shew  how  the 


«'T1 


(t^)  The  precise  >lay  is  not  mate-  Abr.    tit.  Fences.      When  the   dc- 

I'iiU--  fendanOs    cattle    have  escaped   into 

(2)    This  Allegation  is  nccessaiy,  plaintifT's  close,     he    may     declare 

as  it  is  held,  that  an  administrator  is  cither   in  case  or  trespass,  1  Salk. 

not  liable,  unless  he  has  goods  of  the  335.    The  action  should  in  general  be 

iiil estate,  Gibs.  753.     3  Keb.  619.  against  the  occupier  and  not  the  land- 

(«)   See  the    precedents,    Morg.  lord,  who  is  not  in  possession,  4  T.  R. 

Vice.  *S6, 1  lUcb.  C.  P.  131.  See  Vin.  318.    2  Hen.  BL  350.      i2  Mod.  161. 
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'  i 
J^or  vfOMte,       mises,  so  ruinous  and  in  decay  at  the  time  of  the  death  of  thtf  | 

said  EF  9i%  aforesaid,  will  amount  to  a  large  sum  of  money,  td  -I 

wit,  to  the  sum  of  — /.  to  wit,  at,  &c.  aforesaid,  of  all  which  said  ; 

premises  the  said  C  />,  administratrix  as  aforesaid,  afterwards^ 
and  after  the  death  of  the  said  E  Fy  and  after  the  said  A  B  waft 
so  presented,  admitted,  instituted  and  inducted  to  the  said  parish 
church  as  aforesaid,  to  wit,  on,  &c.(i/)  at,  &c.  aforesaid,  had  no* 
tice  and  was  then  and  there  requested  by  the  said  A  B  to  pay 
the  said  sum  of  money.  Nevertheless  the  said  C  D  so  being 
administi*atrix  as  aforesaid,  contriving  and  fraudulently  intend** 
ing  to  deceive  the  said  A  B  in  this  behalf,  (although  she  as 
administratrix  as  aforesaid,  had  sufHcient  of  the  goods  and  chat- 
tels of  the  said  E  F  deceased,  in  her  hands  to  be  administer- 
ed,(z)  to  pay  the  said  sum  of  — ^.)  hath  not  yet  paid  the  said 
A  B  the  said  — /.  or  any  part  theretJf,  or  any  sum  of  money  for 
or  towards  the  repairs  aforesaid,  although  often  requested  so  t© 
do,  but  hath  hitheito  altogetlier  neglected  and  refused,  and  still 
doth  neglect  and  refuse,  to  pay  him  the  same,  to  wit,  at)  &c. 
aforesaid.  •  • 

f*or  not  re*  ^^Commencement  as  ante,  238.  The  venue  is  local,']  For  that 
feuoebetuecn  whercas  the  said  A  B  heretofore,  to  wit,  on,  Sic.  was  and  from 
iefelldrnVr^  thence  and  hitherto  hath  been  and  still  is  lawfully  possessed,  and 
closes,  where-  in  the  occupation  of  a  certain  close,  piece  or  parcel  of  land,  si- 

by     plaintiffs  ... 

cattle  escaped  tuate,  lying  and  being  in  the  parish  of ,  in  the  county  of 

ted  ^and  da-  ^^^  *^®  ^^^  ^-^  during  the  time  aforesaid,  was,  and  still  is,  pos-  j. 

2**sed,     and  sessed  *of,  and  in  the  occupation  of  a  certain  other  close  or  i 

caule  ^t  in-  piece  or  parcel  of  land,  situate,  lying,  and  being  in,  &c.  afore-v  j 

c?08e^  and  ^  *  ^^^i  ^^^  contiguous  and  next  adjoming  to  the  said  close  or  *^ 

^  349        ^^  reason  of  the  possession  of  his  said  close  or  piece  or  parcel 


I 
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of  land,  with  the  appurtenances,  during  all  the  time  aforesaid,  .Vor  repair^ 
of  right  oughl(A)  to  have  repaired  and  amended,  and  still  of  "Vy«"«^^*- 
right  ought  to  repair  and  amend  a  certain  hedge  or  fence,  be- 
tween the  said  close  of  the  said  */^  Bj  and  the  said  close  of  the 
jald  C  Dy  9A  often  as  occasion  hath  required,  to  prevent  cattle 
lawfully  feeding  and  depasturing,  or  being  in  those  respective 
.doses  from  erring  or  escaping  from  and  out  of  the  one  into 
the  other  of  the  said  closes,  through  the  delects  and  insufFi- 
ciencies  of  the  said  hedge  or  fence,  and  doing  damage  in  those 
respective  closer.     Yet  the  said   C  />,  well  knowing  the  pre- 
mises, but  contriving  and  wrongfully  and  unjustly  intending  to 
Injure  and  aggrieve  the  said  ^  ^  in  that  behalf,  whilst  the 
said  ji  B  and  C  D  were  so  respecty  cly  possessed  of  their  said 
respective  closes,  pieces  or  parcels  of  land,  with  the  appur- 
tenances as  aforesaid,  to  wit,  on,  &c.  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibit- 
ing this  bill,  to  wit,  at,  Sec.  aforesaid,  wrongfully  and  unjustly 
suffered  and  permitted  the  said  hedge  or  fence  between  the 
said  close,  piece,  or  parcel  of  land  of  the  said  A  Bj  and  the 
aeid  dose,  piece,  or  parcel  of  land  of  the  said  C  i>,  to  be  and 
continue,   and   the  same  then  was  ruinous,   prostrate,  fallen 
down,  out  of  repair,  and  in  great  decay,  for  want  of  'needful         ^  3Sti 
and  necessary  repairing  and  amending  of  the  same,  whereby 

divers  cattle,  to  wit, horses,  &c.  &c.  of  the  said  ji  B^ 

lawfully  feeding  and  depasturing  in  the  said  dose,  piece  or 
parcel  of  land  of  the  said  ^i  B  on  the  several  days  and  times 
aforesaid,  went,  erred,  and  escaped  from  and  out  of  the  same, 
through  the  said  defects  and  insufhciencies  of  the  said  hedge 
•r  fence,  into  the  said  dose  of  the  said  C  Z),  and  were  then 
and  there  diiven  about  and  hunted  in  the  said  close  of  him  the 
«aid  C  D*    And  thereby  one  of  the  said  cattle,  to  wit,  a  certain 


(6)  ThM  is  now  determined  to  be  latter  capacity  tliat  a  mere  lessee  can 
a  safficient  allegation  of  the  defend-  be  saed.  4  V.  R.  51 S.  '2  li.  Ul.  350. 
ant's  liability  to  repair,  1  Salk.  335.  IS  Mod.  168.  JDebuit  reparare  is  «if- 
1  Vent  264.  2  Ld.  Raym.  804.  3  T.  ficient,  without  shewing  how  the  de- 
ll. 766.  It  is  not  necessary  to  intro-  fendant  is  liable,  3  T.  K.  rC6.  Cr«, 
ducc  the  word  **  tenants,'*  unless  the  Jac.  665.  1  Salk.  3.35.  r>CO.  9  Saund- 
defendant  be  owner  as  well  as  occu-  114.  a.  b.  c. 
Mr  of  the  soil,  as  it  is  only  in  Oie 
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f 

J^<a  repair-  COW  of  him  the  said  ^  B,  Uien  and  there  prematurely  calted> 
in^r  jcncua.  ^^  became,  and  was  greatly  injured  and  damaged.  And  he 
the  said  A  B  was  forced  and  obliged  to  lay  out  and  e^Kpend  a 
iarge  sum  of  money^  to  wit,  the  sum  of  5/.  in  and  about  th« 
endeavouring  to  cure  his  said  cow,  and  also  by  reason  cA  the 
said  defects  and  insufficiencies  of  the  said  hedge  or  fence,  on 
the  several  days  and  times  aforesaid,  divers  other  cattle,  as  well 
of  the  said  C  /)  as  of  divers  other  persons,  feeding  and  de- 
pasturing in  the  said  close  of  the  said  C  />,  on  the  several  days 
and  times  aforesaid,  through  the  said  defects  aod  insufficiencies 
of  the  said  hedge  or  fence,  erred  and  escaped  out  of  the  said 
close  of  the  said  C  /),  into  the  said  close  of  the  said  A  By  and 
eat  up,  trod  down,  trampled  upon,  consumed,  and  spoiled,  other 
the  grass  and  herbage  of  the  said  close  then  and  there  grow- 
ing  and  being  of  great  value,  to  wit,  of  the  value  of  20/.  [Co^z- 
clude  as  antCy  238.J 

F<jr  not  cany-       ^^Commencement   a9   ante^   238.     The  venue  is   local. ^     For 
tf  S^cISr^*'  ^^^^  whereas  the  said  C  Dy  heretofore,  to  wit,  on,  &c.  was  and 

from  thence  hitheito  hath  been,  and  still  is,  rector  of  the  rec- 
tory of  the  parish  church  of ,  in  the  county  of  — ,  and 

*  351  *^  ^w:^  rector  of  the  said  rectory,  *he*thc  said  C  D  hath  been 
for  and  during  all  the  time  aforesaid,  and  still  is,  entitled  to 
have,  take,  and  receive,  all  and  singular  the  tithes  of  wheat 
yearly  growing,  arising,  renewing,  and  happening  upon  and 

from  a  certain  close,  or  piece  or  parcel  of  land,  called , 

situate,  lying,  and  being  in  the  parish  aforesaid,  and  ^vithin  the 
bounds,  limits,  and  titheable  places  of  the  said  parish  and  rec- 
tory. And  whereas  the  tenants  and  occupiers .  of  the  said 
close  or  piece  or  parcel  of  land  for  the  time  being,  from  ti/tte 


(«/)  See  the  precedents,  8  W'cnt.w.  it  in  the  usual  course  of  hasliandryi, 

IihU'X,  7'i.    I  Ld.  Kaym.  187.    If  the  whei^eby    the  catUc    eonsamed    Uie 

I)ro|»rictorof  the  lithe  loHVc  it  on  the  tithes;  but   his  remedy  is  either  by 

Itttid  more  than  a  reasonable  time  nf-  distress,  Hamage-feasant,  or  by  actiou 

ler  it  is  set  out,  and  after  he  has  no-  on  the  case,    8  T.  K.  72.    And  tres- 

ticc  thei'eof,  the  owner  Qf  the  land  pass  vi  et  armis  cannot  be  supported 

cannot  justify  in  trespass  turning  in  for  such  non-feasanoe,  Ld.  Haym.  187, 

hh  cattle  upon  tb«  land  to  depasture  Burr.  1891.  1  Roll.  109. 
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^hrreo/  the  memory  of  man  is  not  to  the  contrary ^{e)  have  been   J^'ot  carrying 

iftsed  and  accustomed,  and  ought  yearly  and  eveiy  year,  when        "^ 

the  ssdd  close  or  piece  or  parcel  of  land  hath  been  sown  with 

com,  to  divide,  separate,  and  set  out,  the  tenth  part  or  titho> 

of  all  com  growing  and  arising,  renewing  and  happening  in 

every  such  year,  upon  and  from  the  said  close  ot*  piece  or  par^ 

eel  of  land,  and  every  pai*t  thereoft  after  the  reaping  and  cut^ 

ting  down  of  the  said  com  from  the  nine  parts  residue  thereof 

upon  the  said  close  or  piece  or  parcel  of  land  where  the  sam^ 

hath  so  grown,  and  there  to  leave  such  tenth  part  or  tithe,  for 

the  use  of  the  rector  of  the  said  rectoiy,    or  his  £irmer  of 

the  tithes  thereof  for  the  time  being,  which  said  tenth  part  oc 

tithe  so  as  aforesaid,  divided,  separated,  set  out,  and  left  the 

rector  of  the  said  rectory,  or  his  farmer  of  the  tithes  tliereof 

for  the  time  being,  at  his  own  proper  costs  and  charges,  in  a 

convenient  time  next  after  the  dividing,  separating  and  setting 

out,  and  leaving  thereof,  and  after  notice(/)  thereof  given  to 

the   said  rector   *or  farmer  for  the  time  being,  hath  beeni         %  352 

during  all  the  time  aforesaid,  used  and  accustomed,  and  ought 

to  carry  away  from  the  said  close  or  piece  or  parcel  of  land 

whereon  the  said  tenth  part  or  tithe  hath  so  grown  and  been  so 

divided,  separated  and  set  out,  and  left  as  aforesaid. (^)    And 

whereas  the  said  A  By  before  and  on  the  said  day  of  — ,  in 

the  year  aforesaid,  was  and  from  thence  hitherto  hath  been  and 

still  is,  the  tenant(/i)  and  occupier  of  the  said  close  or  piece  or 

parcel  of  land,  and  which  said  close  or  piece  or  parcel  of  land^ 

was  in  that  year  sown  with  wheat,  and  the  said  A  B^  so  being 

tenant  and  occupier  of  the  said  close  or  piece  or  parcel  of  land, 

and  the  said  C  Z),  so  being  rector  of  the  said  rectory,  and  so 

entitled  to  the  said  tithes  as  aforesaid,  he  the  said  A  Bj  after- 


(e)  This  allegation  is  not  nccessan-,  to  set  out  the  tithe,  3  BuiT.  1891.     2 

and  in  some  cases  might  be  improper.  Vent.  48. 

5  T.  U  '2f>4.  (s)     Vs   to   this    imiucement  and 

(/)   It  is  necessary  to  state  notice  statement  of  the  custom,  see  3  Burr, 

of  having  set  out  tlie   titlie,    f  RoM.  1S93. 

Ahr.  648.   2  Vent.  48.    3  Burr.  189-2.  (/i),Aa   to    the   statement   of  the 

I  Strn.  245.    But  not  of  bcii);.;  about  plaintiff's  possession,  &c.  of  the  cl09e> 

see  3  Bulst.  337. 

Vol.  IL  [  ^^,  ] 
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r 

Jm  eiirrsmg  Wards,  tD  Wit,  OH  the  sfild day  of  — -*-,  i&  Hie  year  afbre^ 

flwxy  tf«fttf».'    ^^^  ^^ ,  j^^  aforesaid,  reafied  and  cut  down  certam  wheat  tlteBt 

growing  tqx>n  the  said  close  or  piece  or  parcel  of  taldi  and 
tl(en  and  there  in  due  manner  divided^  separated,  and  se^  out 
thereon,  the  tenth  part  or  tithe  of  the  said  wheat,  from  the 
fiine  parts  residue  thereof,  and  there  l0ft  the  same  for  the  oae 
of  the,  said  C  Z),  so  being  rector  of  the  said  rectoiy  as  afore- 
siiid^  and  afterwards,  to  wit,  (»i,  &c.  last  aforesaid,  at,  &c.  afona^ 
aaid,  he  the  said  A  B  gave  notice(x)  thereof  to  the  said  C  D* 
Yet  the  said  C  D^  so  being  rector  of  the  said  rectory,  and  a& 
.  entitled  to  the  said  tithes  as  aforesaid,  well  knowing  the  pre* 
snises*  but  contriving,  and  wrongfully  and  maliciously  intending 
to  injure,  prejudice,  and  aggrieve  the  said  A  L  \n  thiabe^ 
half,  and  to  deprive  him  .of  a  great  part  of  the  profit,  benefit^ 
and  advantage  of  the  said  close  or  piece  or  parcel  of  land^. 
did  not,  nor  wouldt  in  a  convenient(^}  time  after  the   dl- 

^353  tiding,  ^separating,  setting  out  and  leaving  the  said  tenth  part 
or  tithe,  of  the  said  wheat  from  the  nine  parts  residue  thereof 
an^  after  the  said  notice  thereof  so  given  as  aforesaid,  take 
or  carry  away  from  the  said  close  or  piece,  or  parcel  of  land> 
the  tenth  pait  or  tithe  of  the  said  wheat,  or  any  part  thereof 
but  on  the  contrary  thereof,  the  said  C  D  wrongfully  suffered 
and  permitted  the  said  tenth  part  or  tithe  of  the  said  wheat  to 
continue  and  remain  upon  the  said  close  or  piece  or  parcel  of 
land,  where  the  same  had  so  grown  and  been  divided  and  se- 
parated, set  out  and  left  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  fur  the  space  of  six(/)  weeks  next  after  the  dividing,  se- 
parating, setting  out  and  leaving  the  said  tenth  part  or  titiie,  of 
the  said  wheat  from  the  nine  parts  residue  thereof,  and  after 
the  notice  thereof  so  giveti  as  aforesaid,  and  after  the  said  nine 
parts  residue  thereof  had  been  carried  away  from  the  said  close 

Ilinuge.(m)  or  piece  or  parcel  of  land  of  the  said  A  B,  Whereby  the  said 
close  or  piece  or  parcel  of  land  was  for,  and  during  all  that  time, 


(i)  Vide  ante,  351.  note  5.  (?)    It  is  necessary  to  state   hcnr 

(k)  Thb  is  necessary,  as  a  reason-  long  the    corn   remained  upon  the 

able  time  must  be  allowed  to  carry  ground,  Latch.  6. 

the  tithe  away  after  notice,  and  be-  (m)  It  is  neoessaiy  to  state  some 

Ibre  aotioa  brought,  3  Bulst  33%,  Ld.  damage,  Ltftch.  a. 

Raym.189.    Su^.  245. 


r 
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incumbered  with  tbe  iatd  teoth  pan  or  tithe  of  the  said  AW«orr^n^ 
wheat>  and  the  said  AB  was  thereby  far  and  during  all  the  time  ^^  ^ 
.jfereaaid,  hindered  ^d  prevented  from  feeding  anudepastming 
certain  cattle  ufxm  the  said  close  or  piece  or  parcel  of  lai^ 
from  ploughing  or  sowing  the  same  with    ■■■  *»  as  he  otherwise 
ivould  have  done/  iGod  also  thereby  a  certain  crop  of     ■  ■■> 
which  was  afterwards  sown  upon  the  said  ^  dose  or   piece  or 
jmrcel  of  land)  for  want  of  being  sown  in  due  and  proper  time^ 
became  and  vras  stinted  in  its  growth,  uriproductive  and  of  lUr 
^e  or  no  use  or  value  to  the  said  A  B^  and  by  means  of  the 
eaid  several  premises)  he  the  said  A  B  lost,  and  was  deprived  of 
,  a  great  part  of  the  profits,  benefits  and  advantages  which  might 
Bnd  otherwise  would  have  arisen  and  accrued  to  him,  from  the 
•said  dose  or  piece  or  parcel  of  land,  to  wit,  at,  Sec.  aforesaid.        *  354 
\ Conclude  aa  antCy  238.]  ^ 


IF.  FOR  TORTS  TO  RZAL  PROPERTY  JjYCORPOREJL. 

* 

[Commenceffient  as  antCj  238.]  For  that  whereas  the  said  For  distnrb- 
A  -S,  before  and  at  the  time  of  the  committing  of  the  grievan-  ^^l  common 
ces  heremafier  mentioned,  was,  and  from  thence  hitherto  hath  ^P^l'^^^'^f*  ^ 

'  '  turning  sheep 

been,  and  still  isi  lawfully  posscssed^o)  of  a  certain  messuage,  on  the  com- 
and  divers,  to  wit,        ■"  acres  of  land,  with  the  appurtenances, 

situate  and  being  in  the  parish  of ,in  the  county  of ;  and 

dy  reason  thereqff(o)d\xrinQ  all  liic  time  aforesaid,  of  right  ought 


{n)    For    the  precedents,  see     8  mon  in  such  a|>kcc  for  his  coromona- 

Wentv.  Index,  50  to  54.       2  East,  ble  cattle,  levant  and  couckurU   upon 

154.     3Wils.   279.     Trespass   or  re-  his  huul,   and  thai  the  clcfciulant    dij- 

plovin  are  in  many  instnnccs  prefcra-  tarbed  him,     whereby    the   plniutilT 

ble  to  an  action  on  the  case,  in  order  couUJ  not  enjoy   liis   common  in  so 

to  compel  the  defendant,  in  his  plea,  ample  a  manner  as  he  ought  lo  have 

to  state  his  supposed  right  oC  com-  done,  I  Saund.  346.  n.  *2.      2Suuiid. 

mon,  or  other  justification.  113.    n.     1.       Com.     Dijj.     Aciion, 

(o)  It  is  not  necessary  to  state  in  Case  Disturbance,  B.  1.    Willrs,  G21. 

a  declaration  any  title  to  the  com-  Ante,  vol.  L  Index,  Title.     But  the 

mon,  either  by  prescription  or  other-  allegation    "  Ly  reason  of  iho    po»- 

wise,  and  it  is  sufficient  to  allege  that  session,"  &g.  is  improper,  if  the  right 

the  plaintiff  was  possessed  of  eeitain  do  not  depeud  tlktreon,  4  East,  107 

land,  &c.  (as  the  case  may  be,)  and  by  C  East,  438. 
reason  tIyii'^of\aA  a  right  of  com- 
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JDuhirUmee     to  have  had,  and  still  of  rig^hl  ought  to  have,  coolmont  of  pas»- 
of.cottOMna,      ^ypg  i^jy  ajj  his(/i)  commonable  sheep,(y)  Iroant  and  couchan${r) 
*  355         in  and  upon  liis  said  messuage  and  land,  with  Hhe  apfpurteoan*, 
ce8,(#)  in  a  certain  place,  waste  or  common,  called  the  ■     ■■> 
situate,  &c.  every  year  at  all  times  of  the  ycar(^)  as  belonging 
and  appertaining  to  his  said  messuage  iCOd  land,  with  the  ap;^ 
Iiuury*  piirtenancC8,(tt)  to  wit,  at,  &c.  aforesaid.     Yet  the  said  C  D^x) 

well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
mjjustly  intending  to  injure,  prejudice  and  aggrieve  the  said 
A  B\xi  this  behalf,  whilst  he  was  so  possessed  of  his  said  mes- 
suage and  land,  with  the  appurtenances,  and  entitied(y)  to  such- 
common  of  pasture  as  aforesaid^  to  wit,  on,  8cc.  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibiting 
this  bill,  to  wit,  at,  &c.  aforesaid,  wrongfully  and  unjustly^  put 
and  caused  to  be  put,  divers,  to  wit, — —  sheep,(2)in  and  upon 
the  said  place*  waste  or  common ,  called  the  — — ,  and  kept  and  de- 
pajStured  the  same  there  respectively  for  a  long  time,  to  wit,  from 
the  putting  the  same  there  respectively,  as  aforesaid,  hither** 


{p')  This  ia  in  general  materiAl,  1  it  must  be    so   described,   sec    the 

Baund.  346.  c.  form,  t2  Sauod.  2,  3. 

(9)  Or  if  for  ell  commonable  cat-        (1/)  Supray  n.  («).    \\1Ues,319. 
tie,  say,  "for all  his  commonable  cat-        (r)  Tbe  declaralion   for  disturb- 

tle;"  bat  if  there  be  any  doubt  as  to  ancc  qemraUy  is  sufficient,  as  welt 

the  extent  of  the  right,  it  is  proper  against  a  commoner  as  a  stranger,  3 

to  qualify  the  statement  of  the  riglit  Bl.  Rep.  817.     3  \Vils.'i/8.     1  iSaund. 

of  common,  and  the  plaintiff  needs  246.  a.  and  it  is  not  necessaiy  in  such 

not  shew  more  than  mal(.es  for  him,  case  to  shew  in  ttie  declaration  tliat 

2  }Jen.  Bl.  234.    2  Wils.  269.  the  defendant  has  any  right  of  com- 

(r)  This   is  necessary,  unless  the  iiion,  id.  ibid,  but  in  an  action  against 

right  of  common   be  for    a  certain  the  lord,  it  is  said  to  be  ncccssaiy  to 

number,  1  Saund.  2S.  n.  4.  346.  b.  c.  state  a  pailicular  surcharge^  2  Mod. 

2  Saund.  i'iT.  6.      1  Lutw.  107.    3  Wils.  290.     See 

(fi)  It  is  not  always  necessary  in  the  form  of  a   declaration  against  the 

pleading  to  state  the  common  as  ap-  lord.  Heme,  125.     1  baund.  346.  a. 
purtenant  to  land  eo  noniine,  for  if  it         (y)    Plaintiff  need  not  shew   that 

be  laid  as  appurtenant    to  a  thing  he  turned  any  cattle  on  the  common 

which  in  intendment  of  law,  prima  at  the  time  the  injury  was  committed, 

facie  comprehends    land,  it  is  sufii-  2  Bl.  Uep.  1233. 
cient,  I  Saund.  346.  b.  c.  (r)     If    the    action    be    brought 

(/)  This  will  be  taken  to  mean  all  against  the  lord,  it  is  said  that  the 

usual  limes  of  the  day,  2  Hen.  Bl.  plaintiff  roust  state  a    surcharge,  2 

224.  234.     If  the  right  of  common  Mod.  7.    3  Wils.  278.  but  not  againat 

be  only  at  certain  times  of  the  year,  a  commoner    or  stranger,  I  Lutw. 

101,  102. 1  bauud.  34«.  a.  Supra^  (x). 
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to.(a)     Whereby  the  said  A  B  *on  those  several  days  and  limes,  Dishtrhanet 


¥• 


Dainnge. 


«nd  during  all  the  time  ^foresaid,  was  and  is  greatly  injured  and 
•(fotuTbed  in  the  use  and  enjoyment  of  his  said  common  of  pas- 
ture there,  and  could  not  nor  can  have  or  enjoy  the  i^ame  in  so  ^ 
large,  ample  and  beneficial  a  manner(6)  as  he  otherwise  du- 
ung  all  tlie  time  aforesaid,  might  and  would  have  had  and  en- 
joyed the  same,  to  wit,  at,  6cc.  aforesaid.      \^Conclude  as  ante^ 

r Same 09  the  last  firecedent^  to  the  t  ante^  355.  and  then  pro-  The  like  for 
ceed  as  follows  ;j— caused  to  be  erected  and  built  divers,  to  wit,  uponthe  eem- 

<       cottages, and    »'       other  buildings,  in  and  upon  the  said  '^^^^ 
waste  or  common,  and  then  and  there  wrongfully  and  unjustly 

brought,  laid  and  placed  divers,  to  wit,  pieces  of  timber, 

into  and  upon  other  parts  of  the  said  waste  or  common,  and 
then  and  there  made  a  certain  deep  trench  and  pit  of  great 

length  and  depth,  to  wit,      ■     feet  in  length,  and feet  in 

de^thf  in  other  parts  of  the  said  waste  or  common,  and  wrong- 
fully and  unjustly  kept  and  continued  the  said  cottages  and 
buildings  so  erected  and  built  as  aforesaid,  and  the  said  pieces 
of  limber  so  brought,  laid  and  placed  as  aforesaid,  and  the  said 
trench  and  pit  so  dug  and  made  as  aforesaid,  there,  for  a  great 
length  of  time,  to  wit,  from  thenceforth  hitherto,  &c.  Where- 
by, &c.     \^State  the  damage >^  as  in  the  last  precedent. ~\ 

[^Same  as  the  firecedent,  ante^S54.to  the  |  ante^  355.  and  then  Tl»c  like   for 
/2rof<rfc?fl«/o//ow*:}— erected  and  made,  and   caused  and  pro-  o^  the"^com- 
cured  to  be  erected  and  made,  a  certain  fence,  in  and  upon  the  '"°"* 
said  waste  or  common,  and  thereby  and  therewith  *lhen   and         *  35  / 

there   enclosed  a   great  part,  to   wit, acres  of  the  said 

waste  or  common,  and  separated  and  divided  the  same  from 
the  residue  of  the  siiid  waste  or  common,  and  wronc;;fulIy  and 


(a)  If  cattle  are  permitted  to  de-  fraction    of  the  ri'^Ht  tciug  a   sufTi- 

paslure  the  common,  whether  they  cieut  injury,  1  Sound.  2-40.  a.    2  East, 

belong  to  a  strang^cr,  or  are  the  sin  154. 

pernumerary  cattle  of  a  commoner,  (6)   This  allegatloa   is  ncceasarj, 

or  whether  Uiey  ai*e  driven  or  escape  1  Saund.  346.  a.     9  Co.  113.  n.     4  131. 

there,  a  commoner  may  have  an  ao-  Rep.  V23$.  but  no  evidence   of  any 

lion  on  the  case,  in  which   it   is  not  fipecific  dflmagc  needs   ho   adduced, 

necessary  to  prove  that  he  has  rus-  id.  ibid.    2  East,  151.    .infe,  355.  n- 

taiaed  any  specific  damage,  the  in-  {n). 
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jMwrbance    Unjustly  kept  and  continued  tbe  said  feiic6  io  ei^ected  and  miidt 

^  «»«»•<''>*•    gi3  aforesaid,  and  the  said  part  of  the  said  waste  or  common,  i6 

separated  and  divided  as  aforesaid,  for  a  k>ng  space  of  tlnl^  fiO 

wit,  from  thenct  hitherto.     Whereby^  &€.    [^Damage  as  ant^j 

S55.] 

The  like     *        Same  as  the  firecedeni^  aniCy  354.   to  the  \  355.  and  then  f^O'- 

toTTcs.  eeed  aafaUtmB  :j«-with  spades  and  other  mstruments^  aox  and 

dug  a  great  part,  to  wit,   100  square  yards,  of  the  turf  of  tlie 

said  waste  or  common,  and  the  turves,  to  wit, cart  loads 

•of  turves  there  then  cut  and  dug,  took  and   carried   away^ 
Whereby,  &c.     [^Damage  as  ante,  355.  See  7  Easty  121. J 

For    disturb-       [Same  as  the  precedent ^  ante^  354,  to  the  obeiisky  omitting  the 

"'  tton  of  tutha-  statement  of  possession  of  landj{d)  and  then  proceed  as/oUows  .•] 

^•i^)  ««of  turbary,  in  a  certain  waste  or  common,  called,  &c.  utuate 

■ 

at,  8cc.  to  cut,  dig,  and  take  turf  and  peat  in  and  upon  the  said 
waste  or  common,  and  to  carry  away  the  same  for  necessary 
fuel,  to  be  spent,  burnt  and  consumed  in  and  upon  his  said  ipea* 
suage,  with  the  appurtenances,(<?)  every  yea^,  and  at  all  times 
'  of  the  year,  as  occasion  hath  required,  as  to  his  said  messuage, 
with  the  appurtenances,  belonging  and  appertaining.  Yet  tbe 
said  C  D  well  knowing  the  premises,  but  contriving,  and  wrong- 
ftilly  and  unjustly  intending  to  injure  the  said  A  B^va.  this  behidf, 
whilst  he  was  so  possessed  of  his  said  messuage,  with,  the  appuiy 
tenances,  and  entitled  to  such  common  of  turbary  as  aforesaid,  to 
^  358  vrit,  on,  &c.  and  on  divers  other  days  and  times  between  *that 
day  and  the  day  of  exhibiting  this  bill,  at,  8cc.  aforesaid,  wrong- 
fully and  unjustly  cut,  dug,  took  and  carried  fi way,  and  caused 
to  be  cut,  dug  and  carried  away,  divers  large  quantities, 
to  wit,  fifty  cart-loads  of  the  turf  then  growing  and  being 
on  and  upon  the  said  common  or  waste.  Whereby  the 
said  j1  B  on  those  several  days  and  times,  and  during  all  the 
dme  aforesaid,  was  and  is  greatly  injured  and  disturbed  in 
the  use  and  enjoyment  of  his  said  common  of  turbary  there, 
and  could  not,  nor  can  have,  and  enjoy  the  same  in  so  lai^e, 

(c)  See  the  precedents,  8  Wentw.^  (e)  It  is  necessary  in  general  to 

59r.  513.  and  id.  Index,  50,  51.  state     in    the    declaration    that  the 

{d)    Common  of  torbary  is  incl-  turves  vere  to  be  used  in  the  house, 

dental    to  a  messuage,  and  not  to  1  Lov.  331.    Sid.  354.    7  East,  121. 
land,  4  Co.  37.  a.   7  East,  121. 


'«« 


( 


» 
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«8xpk  and  beneficial  a  nMmier  %%  he  otherwise  during  all  nutm^aMe 
liie  time  aforesaid,  might  and  would  have  iiad  and  enjoyed  the  <'/^^">''^v 
i,  to  wit}  atf  &c.  ftfores^.   [Conclude  aa  antfiy  238.] 


f 


[Same  aa  the  precedent^  ante^  354.  to  tAe\  omitting  the  word  For  dittni1>. 
^common^'*  and  the  statement  of  the  fiosseaaion  of  land^)  and  J^J'^^  ^f  ^^r 
then  proceed  aafoUovia :]— and  take  reasonable  estovers  of  the  ^^'t/) 
bushes  and  underwood « standing  and  gniwingin  and  upon  acer- 
tain  place,  waste  or  common,  called  the    ■   '    ,  and  situate  at> 
8cc.  and  to  carry  the  same  from  thence  to  the  said  messuagej     ^ 
with  the  appurtenances,  to  be   burnt,  spent  and  consumed  for 
necessary  fuel  therein,  every  year,  at  all  seasonable  times  of  the 
year,  at  his  and  their  free  will  and  pleasure^  as  belonging  and 
appertaining  to  tiie  said  messuage,   with  the  appurtenances. 
Yet,  &c.       \Same   aa  the  last  precedent^  only  instead  of  ^  turfy'* 
aay   "  bushes  and  underwood^**  and  instead  of  "  xommon  oftUTr 
bary"  say^  "  common  of  estovers  *^'^ 

■  *  359 

'    For  that  whereas  the  said  A  B  before,  and  at  the  time  For  obttraet- 
ef  the   committing   of  the   grievance    by  the  said    C  />  as  pr?TSte*''i^iJ  i% 
♦hereinafter  next  mentioned,   was  and  from  thence  hitherto  °^  *^»    •?" 

purteaant    W 
hath  been,  and  still  is,  lawfully  posaessed{i)  of  a  certain  mes-  «  meMoafft 

'duage  and  garden  thereto  belonging,  with  the  appurtenances*  (J)  **"^ 

situate,  lying  and  being,  at,  ficc.     And  by  reason  thereof  (k)  he 

the  said  Ji  B,  during  all  the  time  aforesaid,  ought  to  have  had, 


(/)  8ee  the  precedents,  8  Wentw.  statement  of  the  right*     1   Ventr. 

Index,  50^51.    Tliorup.  Knt  377     3  274.      2  Lev.    148.     3  Kcb.    528.    3 

Wils.  456.     Morg.  Prec.  456.  and  the  Lev.  ^66.        I    Lutw.   120.      2  Ld. 

notes  to  the  last  precedent,  which  are  Raynff75l.  1090. 

applicable.  (i)   This    allegation    is   sumcteBt, 

{^)^nte,357.n.{d).  without     stating    any     prescrij>tive 

(A)  As  to  the  private  ways  in  ge-  right,  2  Saund.  1]3.  a.     Lutw.  119^ 

neral  whether  by  grantt  pretcriptien.  See  also  ante,  354.  a.  (o). 

or  of  necessity,  see  1  Sauad.  323.  n.  6.  {k)  This  is  in  general  a  sufficient 

Com.  Dig.  tit.  Chimin,  i>.      See  the  description  of  the  right,  id.  ibid.  2 

F                     precedents,  8  Wentw.  Index,  55  to  57.  Saund.   114.  a.    1  Saund  346.  n.  2. 

1  Latw.  19.  4  T.  U.  794.  3  T.  It.  766.  jitue,  356.  n.  (o).    But  if  the  right  of 

3  Ld.  Kajm.  85.  •  for  not  repairing  a  way  be  not  by  reason  of  possession 

[                    private   way,   and  3  T.  H.   766.      2  but   by    special   agreementt   See.   it 

Saund.  113.  n.  1.  172.  a.  D.  l.Ld.  Raym.  would  be  improper,  4  East,  lOT.    6 

.1096.    JlfUet  354.  n.  (o).    Aa  to  the  East,  438. 
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t 

Diiturbaace    and  still  of  right  ought  to  hflve  a  certain  way(/)  from  and  out  of 
'  the  said  garden,  unto,  into,  through  and  over  a  certuiu  close)  in 

the  parish  aforesaid,(/n)  and  from  and  out  of  the  same,  unto  and 
into  a  certain  wharf  or  quay,  of  the  said  A  B^  in  the  parish 
aforcsaid,(n)  and  so  back  again  from  the  said  wharf  or  quay, 
unto  and  into,  through,  over  and  along  the  said  close,  and  frocQ^ 
and  out  of  the  same  unto  and  into  the  said  garden  of  the  said 

*  360         ^  B  for  himself  and  his  *servants,  on  foot,(o)  to  go,  return, 

pass  and  repass,  eveiy  year,  and  at  ali  times  of  the  year,  at  bis 

•      and   their  free  will  and  pleasure,  as  to  the  suid  messuage  and 

garden,  with  the  appurtenances  of  the  said  A  B  belonging  and 

Injory.  appertaining.(/2)     Yet  the  said  CD  well  knowing  the  premises, 

,  but  wrongfully  and  unjustly  contriving,  and  intending  to  injure 

the  said  A  B.  in  that  behalf,  and  to  deprive  him  of  the  use  and 
benefit  of  his  said  way,  whilst  he  the  said  A  B  was  so  possess- 
ed of  his  said  messuage  and  garden,  with  the  appurtenance^ 
as  aforesaid,   to  wit,  on,    &c.(y)  and  on  divers  other  days  and 


(Z)  The  term  *' passage,"  it  is  said,  tit   Chimin,  H.   pi.  14.    Com.  Dig. 

C»  is    loo  general,  Yelv.    163,  164.      1  tit.  Chimin,  D. '2.     When  it  b  doabt- 

Brovnl.  216.  ful  whether  the  way  maj  not  haTe 

«   (m)   Where    the  right  df  way  is  been   extinguished   by  unity  of  pos« 

8tAte<{  to  be  over  a  private  close,  kc.  session,  it  may  be  advisable  to  state 

the  local  situation  thereof  should  be  the  right  of  way  to  be  "  fowoi'Ja," 

itatcd,  Nov, 9.  &c.     1  Kast,  ^77.  3&1,     1  B..&  l\ 

(/i)  In  Itousc  V.  Bardin,  1  Hen.  Bl.  371. 
353.  Mr.  J.  Wilson  obser>'ed,  "  that  in         (o)  It   should   be   shown  whether^ 
pfcmfing  a  public  highway,  it  is  not  the  way  be  a  cart-wuy,  Aor»ff-way,  or 
necessar)'  to  state  cither  the  termimu  foot-vrtiy,  Yelv.  164.     Com.  Dig.  Ax- 
a  quo,  or  the  tevminus  ad  quern;  but  tion,  Case,  Disturbance,  B.  I.  Thougli 
where  it  is  a  private  way,  it  is  neces-  in  the  case  of  a  public  way,   the  lerttk 
sary  to  sttite  them,  because  private  ''  common  highway"  signifiea  a  way 
ways  are  given  for  particular  |tarpo-  for  all  manner  of  things,  2  Saund. 
aes,  and  the  justification  must  shew  158.  d.     8  Bast,  4.     1  *icn.  Bl.  355. 
that  they  were  used  for  those  pur-        (  p)  See  the  precedent  in  1  Lutw. 
poses."    U  is  therefore  necessary,  in  119.     It  is  said  that  these  words  are 
a  declaration   of  tliis  natui^e,  either  improper,  on  the  ground  that  a  way 
to  shew  that  the  wav  leads  to  a  com-  is   an   easeraetit  and  not  an  appurte- 
mon  highway,  8  E:»st,  4.    2  Leon.  10.  nnnt,  Yelv.  159.     1  Buht.  47.    Conu 
S  Saund.  158.  d.     Com.  Dig-   Action,  Dig.  tit.  Chimin.  D.  and  in  a  dcclara- 
Cai>e,  Dislui'liftiice,  B.   I.  or  if  it  lead  tion   it  appiMi-s   not  nccesshry  to  in- 
to a  private  c.lo.«»e,  to  state  some  in-  scrt  this    ailei*alion,    and     in    some 
terest  of  the  plaintiff  therein,  Noy,  cases,  it  would  be  improper,  4  East, 
86.     Latch.  160.    Com.  Dig.  Action,  107      6  Ei.st,  4.i8. 
^  ,                              OaBc,  Disturbance,  B.  1.   Yin.  Abr.        (9)  The  day  is  not  material. 
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times  between  thai  day  and  the  day  of  exhibiting  this  bill,  at,  Sec.  iHstitrhanca 

aforesaid,   wrongfully   and    injuriously(r)  placed  and  erected,  ^^  ^^^*" 

and   caused  and  procured  to  be  placed  and  erected,   divers 

large  quantities  of  boards,  planks  and  wood,  in  and  across  the 

said  wuy,  and  put  and  placed,  and  caused  and  procured  to  be 

l^ut  and  placed,  divers  other  large  quantities  of  wood  and  ttm* 

ber  in  the  said  way,  and  kept  and  continued  the  suid  boards, 

planks  and  wood,  so  placed  and  erected  in  and  across  the  said 

way  as  aforesaid,  and  also  the  said  other  wood  and  timber  ia 

.the  same  way  as  aforesaid,  for  a  long  space  of  time,  to  wit,,  hi^ 

therto,  and  thereby  during  all  the  time  aforesaid,  the  suid  way 

was  and  still  is  greatly  obstructed  and  stopped  up,  and  the  said 

j1  B  hy  means  thereof,  could  not,  during  the  time  aforesaid,  or 

any  part  *thereof  nor  can  he  now   have  or  enjoy   his   said         *   361 

way,  as  he  of  right  ought  to  have  done,  and  otherwise  might  and 

would  have  done,  and  hath  been,  and  is  by  means  of  the  pre- 

inises  deprived  of  the  use,  benefit  and  advantage  thereof^  to 

wit,  at,  &c.  aforesaid. 

And  whereas  also  the  said  Ji  B  before  and.  at  tl>e  time  of  Second  count, 

lot*  H  VAV  to  li 

the  committing  of  the  grievances  hereafter  mentioned,  was,  and  messuage 
from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  ^^^^  uilhoSt 
of  a  certain  other  messuage,  with  the  appurtenances,  situate  »t^iii'>g      ti.e 

nieuiis   of  ub« 

■  my  &c.  and  by  reason  thereof,  he  the  said  A  B,  during   all  6tnicuou.(«) 
the  time  aforesaid,  ought  to  have  had,  and  still  of  right  ought 
to  have  a  certain  way  from  the  said  messuage  of  the  said  A  By 
UDtO)  into,  through,  and  over  a  certain  close  in  the  parish  afore- 
said,- unto  and  into  a  certdn  common  and   public  highway ,(f) 


(r)  It  is  not  necessary   to  state  the  (<)  Tlie  term  **  highway^'  is  snfii- 

means   by  which    the   way  was  Ob-  clenL  2  Saund.  158.  b.  n.  4.  8  East,  4. 

ttructed  ;  it  is  sufficient  to  say,  quod  Lutw.   119.    The  termmis  nd  quern 

cbatruxit  or  objitttpavii,  without  say-  may  be  laid  to  be  a  public  highway, 

inghow,  3Leou.  13.     Willcs,  583.     1  and  will  be  proved  by  e\-idence  of  a 

B.  &   P.    180.      Com.   Dig.   Action,  public  footway,  and  it  is  not  necen- 

Case,  Disturbance,   B.   1.    Cro.  Jac.  sary  to  state  what  desinription  of  bigii- 

606.    Ld.  llaym.  452.    See  the  next  way,  S  Leon.  10.    8   Saund.  158.  a. 

'^count.  Quicre  8  East,  4. 
(«)  See  the  pi^cedent,  Lntw.  119. 

.and  the  notes  to  the  preceding  eoaat. 

Vol.  ir,                              [  41  J 
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f  Msturbance    in  the  county  aforesaid,  Imd  so  bad^  again  from  the  same  coiC' 

ojwa^9,  ^^^  ^^^  public  highway,  unto,  into,  through,  and  over  the  arid 

t  close,  and   from  thence   into  the  said  messuage  of  the  said 

w^  ^  for  himself  and  his  servants  to  go,  return,  pass,  and  repass, 
on  foot,  every  year,  at  all   times  of  the  year,  at  his  and  their 
free  will  and  pleasure,  as  to  his  said  last-mentioned  messuage*    . 
W«ryi  with  the  appurtenances  belonging  and  appertaining.    Yet  the 

.    said  C  /},  well  knowing  the  said  last-mentioned  premises,  but 
^  wrongfully  and  unjustly   intending  to  injure   the  said  A  Wm 

tliat  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  liia 
said  last-mentioned  way,  whilst  he  the  said  ji  B  was  so  pos-^ 
sessed  of  the  said  last-mentioned  messuage,  with  the  appurte- 
nances, and  so  entitled  to  the  said  way  as  aforesaid,  to  wit,  on, 

*  362        &c.  aforesaid,  and  on  divers  other  days  and  times  *between,  8tc. 

at,  &c.  Iiforesaid,  wrongfully  and  injuriously  stopped  up,  and 
obstructed  the  said  last-mentioned  way,  and  the  said  A  B  bf 
'  means  thereof,  could  not,  during  the  time  aforesaid,  nor  can  he 
have  or  enjoy  his  said  last^mentioned  way,  as  he  of  right  oag^t 
to  have  done,  and  otherwise  might  and  would  have  done,  and 
^  hath  .been,  and  is  deprjivcd  of  the  use,  benefit  and  advantage 

thereof^  to  wit,  at,  &c.  aforesaid.— [Conc/««on  a^  art;^,  23S.] 

For  <|ittari>.       \ Cammencement  as  antcy  238.       The  venue  is   /oro/.l— FOr 
4  iMnce    of    a       ^  .  ^    . 

pev.(»)  that  wliereas  the  said  ji  B  before,  and  at  the  time  of  the  com**  , 

mitting  of  the  grievance   liereinafter  next  mentioned,  wstaand 

from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed 

of,  in  a  certain  messuage,  with  the  appurtenances,  situate,  tec. 

and  therein  during  all  the  time  aforesaid,  inhabited  and  dwelt, 

and  stiU  doth  inhabit  and  dwell,  with  his  femily  ;  and  by  reason 

thereof  he  the  said  A  B^  during  all  that  time   aforesaid,  until 

«i  the  time  of  the  comuutting  of  the  grievance  by  the  said  C'D 

as  hereafter  next  mentioned  had,  and  still  of  right  ought  to 

have,  for  himself  and  his  family  inhabiting  in  the  said  messuage) 

with  the  appurtenances,  the  use  and  benefit  of  a  certain  pew, 

in  the  parish  church  of,  Sec.  aforesaid,  to  hear  and  attend  divkie 

*  n  aervioo,  celebrated  therein,  as  to  the  said  messuage,  belongiifg 


(tt)  As  to  die  precedents  of  de-  5  T.  R.  396.   1  Lev.  71.    t  SH  M. 

cturatioM  for  distorbaooe  of  seats  in  3  Lev.  193.    3  Le?.  72,.  J  WHs.  326. 

oburehos,  see  S  Wcntw.  55.    For-  I  T,  R.  4^8. 
rest's  Eep.  Ezchcq.  14.    dT.R.659. 


4   *  ^  • 
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«g4  appert^iniog.    Yet  the  t«id  C  D  >^ll  )uM>wing:  the  premi-  Di$tutbm€tL  « 
Jie%  but  contriving)  and  wroDgfuUy  and  unjufttlf  intendiog  to  ^^P^^*  ^ 
iojiupe  and  prejudice  the  said  ^  B  and  to  deprive  him  of  the    ^^^'  ,, 

use  and  benefit  of  the  said  pew,  whilst  be  the  said  A  B  w^  so  ,        ^ 
poaseased  of  bis  said  messuage,  with  the  appurtenances,  and 
Hwek  and  inhabited  therein  as  aforesaid,  and   was  cntilled 
Xs^  tb^  use  and  benefit  of  the  said  pew  as  aforesaid,  to  wit,  oo^ 
fee.  and  on  divers  *other  days  and  times,  between  that  day  aacl        %  353 
•the  day  of  exhibiting  this  bill,  at,   &c.  unlawfully,  and  without 
the  lecHre  or  license,  and  against  th^  will  of  the  said  A  B  en- 
t^ed,  and  caused  and  procured  divers  other  persons  to  enter, 
iad  continue  in  the  said  pew  during  the  celebration  of  divine 
aeryiqe  in  the  said  church,  and  thereby  greatly  disturbed  the 
aaid  ^  JS  in  the  enjoyment  of  the  said  pew,  and  prevented  him 
frem  having  the  use  and  benefit  thereof  in  so  full  and  ample  a 
nuQUier  as  he  otherwise  might  and  would,  and  ought  to  have 
done,  and  also  unlawfully  tore,  wrenched,  broke  and  damaged 
the  door  of  the  said  pew,  and  also  unlawfully  shut  and  fastened 
the  door  thereof^  and  kept  the  same  so  shut  and  festened  for  a 
long  space  of  time,  to  wit*  hitherto,  and  thereby,  during  all 
that  time,  hindered  uid  prevented  the  said  A  B  and  his  family 
inhabiting  in  the  said  messuage,  with  the  appurtenances,  from 
sitting  in  and  using  the  said  pew  for  the  purpose  aforesaid,  and 
wh0reby  he  the  said  A  B  could  not,  during  the  time  aforesud, 
ll^ve  or  enjoy  the  use  of  the  said  pew  for  himself  and  his  &m%^ 
inhfibiting  the  said  messuage,  in  so  ample  and  beneficial   a 
Dtmoner.as  he  otherwise  might,  and  ought  to,  and  would  hsnre 
done,  and  bath  been  greatly  disturbed  and  molested  in  the  use 
and  enjoyment  thereof,  to  wit,  at,  he.  aforesaid.—- [^cond  count 
nmiktr  to  the  Jiraty  excefit^  that  instead  of  the  words  <'  use  and 
hen^"  say  «  the  right  privilege  and  Uberty  of  sitting  in  the 
suddfiewy*  and  concitule  as  ante^  238.3  ^' 

For  the  firecedents  and  mode  of  declaring  for  a  disturbante^     l^or  dtltilrVr 
Hibtrtictum^  or  o^Aer  injury  to  frakchisbs,  see  4  Mod,  423.—  cilfs^i,    tSu^ 

1  Show,  18.    «  Wentvf.  Ind.  58.     To  tolls  in  o  market^  eJV,  offioc«,ft»^«^. 

2  Saund.  172.  n.  1.  1  Boa.  Isf  Pul.  400.  Owcti,  109.  CrO. 
Jac.  43.  122,  123.  ^  Lev.  190.  2  Lut^.  1517.  6  East^  430. 
*d  Weintvy..  hid.  58. .  Ftyr  kot  oftiNDiBG  coRli  at  piainliff^s 
AKcriENTMiLL,  2 'Sfffm^.  119,  llf^.M.  I.  172.77.  1.  0  tVenf  frffi 
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I 

»di»c  on  Bttu  58.     Of  OFFICES,   10  Co.  59.  b.     Cro,  EUz.  335.     8  WeriK 
^  ^'^*-  Ind,  54.      Of  PE&RIK,    FFJ^e^,    508.     8    Went.   hid.  58.     T 

V.  Saund,  1 14. 

*  364  *DeclarationB  on  statutes  so  much  de/iend  on   each  ftarticttlar  ♦ 

statute^  that  no  general  ftrecedent  can  well  be  given ;  see  the 
forms  referred  to^  8  fVentvr.  Ind,  58.  and  the  notes  to  the  firece* 
dent^  antCy  185.  in  debt dy  the  ftarty  grieved;  and  Com.  Dig.  tit. 
Jction  upon  StatutCy  tit.  Pleader^  ^  S.  to  2  S.  30.  On  they  fste. 
RIOT  ACT,  r  Easty  615.  3  East^  400.  457.  On  the  stat.  of 
fVintony  13  Edw.  I.  rue  and  cry,  wt/A  notesy  see  3  Saundt. 
3-74; 


^ 


t  VI.  DECLARATIONS  IN  REPLEVIN. 

> 

:  *  tn  the  King's  Bench  (or   ^^ Common  Pleas") 

h  i  ^  next  after(b] 

*  

V        «k  in  Trinity  Term^  47  Geo.  III. 


!^ 


l5cclHrati(in  in       — ,  (to  wit.)(c)  C  D  was  summoned  to  answer  ./fiJ  of 

•  A!opC?P?(fl)  ^  plesit  wherefore  he  took  the  cattle,  (or  "  the  goods  and  chat* 

tehy'  or  ^Uhe  corny  *)  of  the  said  ./^^ and  unjustfy  detained 
tlie  same  against  sureties  and  pledges,  until;  &c.  and  thereupon 
the  said  A  Bhy  E  Fhis  attorney,  complains,  for  that  tlie  8U«I 

C Don  the day  of   ■       ji.  D.  —  (d)  in  the  pariah   of 

,  in  the  county  of ,  in    a  certain  dwelling-house ' 

there ,(r)  for  if  on  land,  **7n  a  certain  close^*  or  ^^commonf' 


(a)  \»  to  die  declaratioiv  in   re-  part  at  one  day  and  place,  and  part 

pWvin  in  general  and  precedents,  see  at  another  day  and  place,  F.  N.  B.  68. 

CUmi.  Dig.  tit  Pleader,  3  K.  10.  Bae.  {e)  The  action  of  reiilevbi  require* 

Abr.  tit.  Replevin.    8  Wcntw.  Index,  mcfe  eeilainty  in  the  descripUon  of 

^9.     'i  Saund.  194.  a.  ^8t2.  310.  tlie  place,   where  the     distress  wag 

(6)  As  to  the  title  of  the  term,  taken,  than  that  of  trespass,  the  place 

see  ante^  1.  n.  (a).  being  material  and  traversable,  liob. 

(c)  The  venue  in  thi«  action  is  lo-  IC.    WiUes,  478.    2  Wils.  354.  and  if 

cul,  and  the  (dace  is  material  and  the  defendant  plead  non   cepit^  and 

traversable,   1  Saund.  347.  n.  1.  See  the  plaintiff  cannot  prove  a  caption^ 

infra,  n.  (e).  or  that  the  defendant  had  tlie  cattle, 

{d)  I'he  precise  day  is  not  mate-  &cc.  in  the  place  stated  in  his  dcclai*a- 

riU.    I'he  jiaintiif  may  io  the  same  tion^  he  will  be   nonsuited,  (t  Stra. 

^ecIaratiQii»eaaatforKTeralta]afig9,  507,  608.    S  Mod.  199.     t  Saun(r 
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HkrkcaUed^ (e),]  took  the  cattle,(/J  (or  ^  goods  and  chat-  Replnin, 

teh**)  to  wit»  ■■    ■  (y)  of  hitti  the  said  A  4,(A} of  great  value,  to 
wit}  of  the  value  of — /.(i)  and  nDJustly  detained  the  aamei  against 
sureties  and  pledges,  until,  &c.(it)  where  fbre  *the  said  A3'* 
s^th,  that  he  is  injured,  and  hath  sustained  damage  to  the  vaUio 
vi  --^.(/)  and  therefore  he  brings  his  suit,  &c. 


9k7.  n.  1.  ace,  i  Wils.  354.  Gilb. 
166.  aemb.  cont.)  and  if  the  place  be 
omitted  the  defendant  may  demur, 
S  Wila.  354.  and  it  is  not  sufficient 
merely  to  state  tliat  the  caption  was 
made  in  a  (larish  or  town,  bat  it  is 
usnal  to  add  that  the  cattle,  &c.  were 
taken  ^  in  a  certain  place  there  call- 
ed, &c.  Cro.  El.  896.  Hob.  16.  Moor, 
678.  1  Brownl.  186.  I  Sid.  9,  10.  20. 
Carth.  186.  However,  according^  to 
the  present  practice,  it  is  sufYicicnUy 
certain  to  state,  that  "  the  defendant, 
in  the  parish  **  or  town"  of  — ,  in 
the   county    of  >  in  a  eertain 

close,    *'  or  a    certain    messuage," 
tliere  took  the   cattle,"  &c.  without 
stating  the  name  of  the  close,  or  the 
street  where  the ,  house  is  situate  ; 
and  in  all  cases,  if  the  particular  place 
be  omitted,  the  objection  will  be  aid- 
ed by  Uie  defendant's  ]^ading  over 
pr  after  verdict,  id,  ibid.     If  the  de- 
fendant lead  or  have  the  cattle,  fcc. 
tbroti^  or  in  a  close  or  place  differ^ 
ent  to  that  in  which  they  were  ori- 
ginally taken,  the  plaintifT  may  state 
the  caption  to  have  been  rn  either, 
though  It  it  more  usual  to  insert  the 
place  where    the  cattle     were   first 
taken,  2  Wils.  354.  1  Sannd.  347.  n.  1. 
Cora.  Dig.  Pleader,  3  K.  10.  .If  seve- 
fal  cattle  be  taken,  some  in  one  place 
and  some  in  another,  it  should  be 
shewn  in  the  declaration   how  many 
were  taken  in  eiic|t,  Com.  Dig.  "Plead- 
«r,  3  K.  lOi 


(/)  If  9tanding  com^  iic.  be  ta- 
ken under  the  11  Geo.  II.  c.  19.  s.  S. 
the  description  will  be  as  fbllOws : 
"  in  a  eertain  field  there  called  >» 
took  the  com  of  the  said  A  if,  to 
wit,  — —  acres  of  standing  whealr 
there  then  growing  and  being,  and 
.  divers,  to  wit,  i.—.  cart-loads  of 
other  wheat  of  the  said  A  jB,  there 
then  also  being,  of  great  value, 
to  wit,  &c.  nt  aupra?* 

{g)  The  description  and  number 
of  the  cattle  or  gootls  taken  should  be 
stated  with  certainty  ;  as  to  the  de- 
g^e  of  certainty,  see  2  Saund.  74.  b. 
Jwep.  temp.  Hardw.  119.  2  Stra. 
101.'».  Com.  Dig.  Pleader,  3  K.  KK 
Bac.  Abr.  tit.  Ueplevin. 

(A)  The  property  must  be  cor- 
rectly stated,  and  several  persons  ha- 
ving a  distinct  interest  cannot  join. 
Com.  Dig.  Pleader,  3  K.  10.  Ante^ 
vol.  1.  52. 

(t)  It  is  not  necessary  in  replevin 
in  the  detimUt,  which  is  now -the 
usual  form  of  action,  to  state  the 
price  or  value  of  the  cattle  op  goods » 
see  the  reason,  2  Sannd.  3^.  n.  I. 
aUteVy  if  the  declaration  be  in  the  dlr- 
tinet.  Com.  Dig,  Pleader,  3  K.  10. 

(Jc)  This  is  the  proper  form,  when 
the  cattle  have  been  replevied.  Com. 
Dig.  Pleader,  3  K.  10. 

(J)    Any   sum    sufficient   to  cover 
the   amount  of   the    damatiros   reaUy*^ 
sustHinc^. 
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in  the  C(mnttf  Court  of 
In  the  County  Court  > 


of 


3  (to  wit.)    C  J)  wfts  sQinnioii^d  to  aii^ 


swtr  jiB  o{9i  pksa,  wherefore  he  took  the  cattle,  (or  **  lAe 
gcodB  and  chatteur  or  '*  tM  com,*')  of  the  said  J  B,  and  rajustly 
detained  the  same  against  sureties  aud  pledges,  untU,  &c-  and 
thereupon  the  said  ^  i?  by  ^  i^  his  attorney  complains,  for 

that  the  said  C  A  on  the day  of ,  -^.  D ,  in  the 

jarish  of ,  in  the  county  of  -^,  and  within  the  juri«fic. 

tian  of  this  court(n)  in  a  certain  dweUing-house  there,  [or  if 
on  land,  «  in  a  certain  close/'  or  «  m  a  certain  common  there 

called ,"]  took  the  cattie,  (or  ^^ooda  and  chattela,'*  or  «/Ae 

^om,*')  to  wit,  fcc.  of  him  the  said  ji  B,  of  great  value,  to  wit, 
of  the  value  of  — ^.  and  unjustly  defined  the  swne  «gaiait 
sureties  and  pledges,  until,  &c.  wherefote  the  said  -f  J5  sattb 
that  he  is  injured,  and  hath  sustained  damage  to  the  value  of 
50/.(o)  and  therefore  he  brings  his  suit,  &c. 


I 
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COMMEJSrCEMEjrrS  JU^D  COJWLUSIOJ^rS. 


MbLrkham  and  Le  Blanc, 


■         next  after  *(J^ 

in TVrm,  47  Geo.  III. 

^(to  wit-Xy)    ^  B  complains  of  C  2),  being  in  the 


CommeiiM*  ■ 

Sulior  U****"  custody  of  the  marshal,  of  the  marshalsea  of  our  lord  the  now 


•  (m)  See  the  precedents,  2  Rich. 
C.  P.  346.  Co.  Bnt.  314.  b.  and  the 
aoies  to  the  Istt  {HrecedeDt  which  are 
«Pplieable. 

(n)  As  to  the  necessity  for  this 
alle{^tion,  see  Co.  Ent  314.  b.  2 
Rich.C.  B.  846.    1  Saund.  74.  n.  1. 

(o)  f  n  replevin  by  plaint  the  she- 
riff may  hold  plea  in  hit  county  court 


to  any  amount  though  above  40ff. 
by  virtue  of  the  statute  MarlbridgVy 
2  Inst.  139.  312.  2  Rich.  C.  P.  347. 

(;b)  It  is  in  g;eneral  advisable  to  intf' 
tule  the  declaration  specially,  see  the 
note,  ante,  1.  n.  (a),  and  2  Saund.  1. 
u.  1. 

(</)  In  trespass  to  pertons  or  t** 
personal  property  the  venue  is  tran- 


•.   ■» 


I» 


I 
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% 

kiDgy  before  the  king  himaelF,  of  a  plea  of  trespass.     For  CojHmtncd. 

AatW  the  said  C  A  on  the day  of ,  in  the  year  of  ZncL^l^f.    ^ 

o«r  Lord )(<)  with  *force  and  armsi  &c.(/)  made  an  as-         p  ^68  - 

sault,  ^c.  to  witj  aty  l^t.    [^Here  Hate  the  tm/taasea  according     . 
to  tkefacta^  and  aa  in  the  subaequent  firecedentMy  and  conclude  at 


sitory,  ttnless  in  actions  against  jusii-    N.  P.  Sf).    Com.  Dig.  Pleailer,  3  M. 
cet  «f   the  peace,    constables,    &cc.     10.  1  Sauixl.  ^.  n.  1 .  Formerly  it  wiis 
ante,  toI.  1.  Index,  tit  Venue.    21     usual  to  declare  with  a  eonUnuatido, 
Jae.  I.  e.  tH.    But  in  trespass  to  real    as  in  1  Saund.  24.  but  now  it  is  aaorc 
properlj  the  venue  is  local,  and  in    usual  in    tresp.iss    to  land,  to  state 
sudi  an  action,  if  there  have   been    "  that  the  defendant,  on  such  a  day,  in 
any  removal  of  a  ^rsonal  chattel,  it    such  a  year,  and  on  divert  other  days 
atusnal  to  add  a  count  de   bonia  as-    and  times,  lietween  that  day  and  the 
portatUt  in  order  to  avoid  the  danger    day  of  exliibiting  this  bill,   (or  in  C 
of  misdescription  of  the  local    sitoa-    P.  **  between  that  day  and  the  com- 
tkni  in  the  first  count,  1  T.  K.  479.        mencement  of  this  suit,")  with  force 
(r)  The  word  rofiereas  or  -wliere-    and  arms,  8cc.   committed   the  trcs- 
/ore,  the  defendant  committed   the    passes,"  and  the  plaintiff  may  give  ia 
trespass,  would  in   K.  B.  be  bad  on    evidence  any  number   of  trespasses 
tpeoial  demurrer,  ante,  vol.  1.  Index,    committed  during  the  specified  time, 
tit.  Declaration.    2  Salk.  636.    1  Stra.    If  only  one  day  be  mentioned,   the 
S21.      Com.  Dig.    Pleader,    C.    86.    plaintiff  will  not  be  permitted  to  give 
Andr.  28:2.    But  when  the  proceed-    evidence  of  more  than  one    act  of 
ings  are  by  original,  or  in  C.  P.  the    trespass,   and  where  the  ti'espassea 
count  part  may  be  aided  by  the  prior    are  stated,  as  above,  to  have   been 
reeital  of  the  supposed  wi*it,  and  even    committed  on  divers  days  and  times, 
ft  special  demurrer  could  not  then  be    between  such  a  day  and  such  a  day, 
8U(4K>rted,   id.  Md.      I    Wils.    99.    if  the    plaintiff  intend  to  give  evi- 
Qarnes,  452.    2  Wils.  203.  denee  of  repeated  acts  of  trespass,  he 

(«}  Id  trespass  for  an  assault,  a  de-    must  confine  himself  to  the  time  in 
daration  charging  "  that  the  defend-    the  declaration,  and  therefore  it  is  in 
ant  on  such  a  day,    and  on  divers    general  advisable  in  trespass  to  real 
other  days  and  times,  ifc  made  an    property,   to  lay  the  first  day  so  far 
aaaault,  would  be  bad  on  ipeeial  de-    back  aa  to  be  certainly  anterior  to 
murrer^  as    one  assault    cannot   be    the  first  act  of  trespass  ;  however,  as 
made  on  different  days,  6  East,  S95.    the  precise  day  is  not  material  in 
391.     Though    in   trespass  for   de-    trespass,  either  to  the  person,  per- 
bauching  a  daughter,  or  for  crim.  eon.    sonal,  or  real  property,  the  pluiittiff 
the  rule  is  otherwise,  6  East,  391.    may  succeed  upon  the  trial  as  to  any 
•iinte,  265.  n.  (r).      In    trespass  to    one  single  act  of  trespass,    though 
laods,  or  for  cutting  down  or  earty-    committed  prior  to  the  time  mea- 
tng  away  trees,  or  for  killing  hares,    tioned  in  the  dechuration*  Boll.  N.  P. 
Sko.  it  may  be  stated  that  the  defend-    86.     t  Saund.  24.  n.   1.    2    Saand. 
ant  committed  the  trespasses  on  di-    5.  n.  3.     Ca  Lit.  283  a.    Com.  Dig- 
vers  days  and  times,  but  tre^ass  can-    Pleader,  C.  19. 
pot  be  laid  of  loose  chattels  with  a        (0  A  trespass  should  be  stated  to 
eontiiiuando,  Salk.  638,   ^30.      Boll,    have    been  committed    ri  ^t  nrrjn'x, 
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Comtncuee-  follows  :li    Ami  Other  wrongs(tt)  to  the  sidd  ^B  lh«n  aodl-. 
7oj^cliisionf.      t^^^  ^^  against  the  peifce  of  our  said  towi  the  king,(jF)  and  to 
f      Coucliisien.      the  damage  of  tlie.  said  «i  By  of  -— /.(v)  and  therefero  h^  brings 

*   ^  '  his  suit,  &c.  Pledges,  Sec. 

*      *    'irn         *^''  '^^^  Common  Pleas. 


t 


in- 


•next  after- 


Term^  47  Geo.  Ill-      ♦ 


Tke   tike   in 


. y  (to  wit.)     C  jD  was  attached  to  answer  ^  i3  of  a 

the  common  pj^j,  "n^herefore  he  the  said  C  />  with  force  and  aims,  &c.  made 

i>leas.  (2)  J^    ^ 

Writ  purt.       an  assauit  upon  the  said  A  Bj  to  wit,  at,  &c.  and  there  gave  aD4 
struck,  &c 

[77/^*  declaration  in  tres/iass  in  the  Common  Pleasj  uauallif 
recites  the  writ  sufipoaed  to  have  been  issued^  and  states  the 
different  acts  of  tresfiass  at  length  in  one  or  more  counts^  but 
without  fiarticularizing  the  time  when  the  tresfiass  was  com- 
Tnittedj  the  number  or  quantity  of  the  goodsy  Is^c.  taken^  or 
the  value  thereof^  or  the  amount  of  the  damage  sustained^  see 
1  Saund,  SI 8.  n,  3.  and  the  precedents  of  declarations  for  tres^ 
pass  to  the  person^  in  9  Wentw,  16,  17,  for  trespass  to  persteml 
proper  ty^  id,  65.  and  for  trespass  to  real  property  y  id,  113.  and 
Bootees  suit  at  lawy  193,  194.  The  declaration  then  proceed* 
as  foUoivs  :^    *  ,  • 


Conekisioii  of       ^"^^  Other  Wrongs  to  the  said  A  By  then  there  did  to  the  great 
writ  jKirt.         damage  of  the  said  A  By  and  against  tlie  peace  of  our  lord  the  now 


specially,  aiitc,  vol.  I.  Index,  tit.  Cwi- 
tra  Pacem. 

(y)  Any  sum  sufficient  to  cover  the 
amount  of  the  dams^^es,  iihioh  U 
may  be  probable  the  juiy  will  give. 

(r)  Observe  the  notes  to  the  last 


Com.  IXg.  PleaJer,  3  M.  7.  but  tlie 
owission  vill  be  aided,  ludess  the  de- 
fendaot  demur  specially,  2'*Saund.  81. 
n.  1.  ^inte  vol.  1.  Index,  tit.  Vi  et  or- 
jnis. 

(n)  As  to  the  alia  enormia^  see  I 
vol.  Index,  tit.  Declaration  and  Alia    precedent.    This  is  the    usual  mode 
enormia.    Cro.  Jac.  C(U.  of  declaring  in  trespass  in  the  eomnlon 

(x)    The    declaration  iu  trespass    pleas,  but  to  avoid  the  prolixity  and 
sfiould  be  ctmtra  pacem^  Cora  Dig.    expense  occasioned  by  tlic  recitaP  o 
Pleader,  S  M.  8.  but  the  oraission  is    tlie  supposed  writ,  it  may  be  advisable 
^ded  «tnles8  the  defendant   demur    to  adopt  the  next  form,  see  the  notes- 

•  thereto. 


m  ^  •  * 
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Idngy  See.    And  thereapou  the  said  A  Bby  E  ^  hh  attorney  Commence- 

complains,  for  that  the  said  C  I)  ow,  Sec.  with  force  and  arms;  l^HciushnK. 

&c.  made  an  assatilt  upon  the  said  jf  By  to  wit,  at,  &c.  and  (hen  Count  part 
and  there  gave  and  struck,  &c. 

\^Here  6tate  the  treafiasaea  firecisely  aa  in  the  fireceding  ffurt 
^f  the  declaration^  v)ith  the  addition  of  time^  number^  quantity^ 
nnd  value^  as  in  the  count  part  of  the  firecedenta^  above  re/erred 
iOy  and  conclude  as  foUowa :] 

t  And  other  wrongs  to  the  said  A  B  then  and  there  did,  to  Con^lafkm. 
the  great  damage  of  the  said  A  B^  and  against  the  peace  of  our 
said  lord  the  king.     Wherefore  the  snid  A  B  saith  that  he  is 
injured,  and  hath  sustained  damage  to  the  amount  of  — h  and 
therefore  he  brings  his  suit,  &c. 

{Omit  Fledges.'] 

*/»  the  Common  Pleas.  ^  370 

next  after  > 
in        ■     TVrm,  47  Geo.  III. 


■    ,  (to  wit.)     C  D  was  attached  to  answer  A  B,  of  a  The  like  ia 
0ea  of  trespass,  and  thereupon  the  said  A  B^hy  E  /"hisattor-  p|^,S*ainor« 
ney,  complains  agahist  the  said  C  Z>,  for  that  the  said  C  /),  on,  ^V:^  ^°™  ' 
-ice.  with  force  and  arms,  &c.  made  an  assault,  &c.  to  wit,  at. 
Sec.  [here  state  the  treafiaaaes  aa  in  the  King' a  Bench,  and  as  in 
the  count  fiart  of  the  last  precedent,  and  according  to  the  facts, 
and  which  may  be  staied  as  in  the  following  firecedenta^   and 
conclude  as  in  the  last  precedent  from  the  obeliakJ\ 


(ja)  It  appears  from  1  Saund.  318.  eel  to  answer  the  plaiatiff  in  a  plea  oi 

J9.  3.  that  at  the  preaeat  tunc  a  decla-  trespass,   without  setting    forth   the 

ration  in  trespass   ia  the    common  supposed  writ ;  and  ceilainly  as  this 

pleas,  or   hy  original  in  the  king's  concise  mode  avoids  much  prolixity 

bench,    would  probahly  be  deemed  and  expense,  it  is  preferable  to   the 

sufBeieftt,  though  it  merely  state  as  form  usually,  adopted, 
tfbove,  that  the  defendant  was  attach- 

VOL.  11.  [  42  ] 


• « 


I 
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CoTmaenet-       /«  t/ie  Extheguer  of  filcaa. 

in Term,  47  Geo. 111. 

belike  in  tke       — — ,  fio  wit. )  jf  B,a  debtor  to  our  sorercien  lord  the  now 
kitif,    Cometh  before  the  barona  of  his  majesty  a  exchequer, 

on ,  the  1—^  riay  of ,  in  thi»  same  term,  by  jE  i^"  his    . 

attorney,  and  complains  by  bill  against  C  D  present  here,  in 
court,  tlie  same  day,  of  a  plea  of  trespass,  for  that,  &c.  [ttn- 
eefd  fireciseli/  aa  in  Eing't  Bench,  ante,  367,  and  conclude  ae 
mte,fiase  4,.  n.{p).'\ 


*   371  •/  TO  FERSaXS 

ForBDfiiMlt  T Commencement  and  conclusion  in  Sng'a  Bench,  Common 
fi«e,  filing  Pleat  or  Exchequer,  at  ante,  367  to  370.]— For  that(i^  the  sai4 
teiting  with  C  O  tm,  Gcc.(f)  with  force  and  anns,(/)  Sec.  made  an  assault 
'^'iti'n^i'toL'tJ  "P""  ^^^  ^^^  ^  Byio  wit,  at,  kc.(g)  and  then  and  there  spit 
tiirowin^  in  the  face  of  him  the   said  ^  B,  and  with  great   force  and 

and  '  icariog  violence,  seized  and  laid  hold  of  the  said  ^  Bhj  his  nose,  and 
■'f'       greatly  squeezed  and  pulled  the  same,  and   then  and   there 
plucked,  pulled  and  tore  dirers  la^e  quantities  of  hair  fron 


(*)  Oh»ep»B  the  note*  to  the  pre-  Zlhlj.  The   conilasion   ad  damnuir., 

cedent,  ante,  367,  3GS.  whieh  »re  in  ice.     In  other  reep«cti  the  rteclMH- 

gencral  >p|>licable.  [ion  in  trtspira  ihould  be  tfiill  itate- 

(c)  See  tlic  preoedcnti,  9  Wentv.  menl  or  the  injuries  in  the  onler  in 

Imiei,  3to  9.  anil  obsei've  (he  notes  10  vMoh  they  were  commtited,  and  of 

the    prt'cedents,  unie,  367    to  370.  all  (he  conaeijuent  damaget ;  and  no 

The  principal  J'ennal  allegalioni  ne-  allegntion  ahould  he  inierted  unlcu 

cesMt}'  tu  be  atlendcil  tn  in  Traniing  there  be   a  probability   ot  its  being 

ileolaration  fur  an  asuull  or  other  proved  in  evidence, 
tretpass,  are,  Irt.  The  lUlemei.l  of        (rf)  The  word   •' •whereas"  would 

the  line  when  the  trcapati  vaa  eom-  be  improiicr,  aale,  367.  note  (r). 

mitted.    Sdly.  The  insertion  of  the  (e)    On    divera    dajs    and   timei, 

uruils  IV  «{  (irniia.     3<lly.  The  venue  would  be  improper  in  this  case,  aii.'., 

orplsce.      ilMy.  That  the  mailer  in-  367.  note  (»). 

jureil  wa"  tUeP'vOerls  of  the  plaintiff,  (/)  .iiUe,  368.  note  ((). 

and   its  value.     Jthly.  The  inaertioo  "      ( j'j  The  -venue  i>  in  gencnl  tmu-, 

of  the  wards  "  aBa  eJunma."    itiilj.  litory,  oiUf,  3G7.  note  (9). 
The   word!    "  ctntra  pacem,"  «ad 


1.  TO  PERSOKSjL 


«7i 


^nd  off  the  head  of  him  the  said  A  By  and  then  and  there  with 
a  certain  stick,  and  with  his  fists,  gave  and  struck  the  said  A  B 
a  great  many  violent  blows  and  strokes  on  and  about  his  head, 
face,  breast,  back,  shoulders,  arms,  legs,  and  divers  other  parts 
of  his  body ;  and  also,  then  and  there,  with  great  force  and 
violence,  shook   and  pulled  about  him  the  said  A  B^  and  cast 
apd  threw  him  the  said  A  J3down  to  and  uix>nthe  ground,  and 
%hen   and  there  violently  kicked  the  said  A  B,  and  gave  and 
struck  him  a  great  many  other  blows  and  strokes,  and  also 
then  and  there,(A)  with  'great  force  and  violence,  rent,  tore 
and  damaged,  the  clothes  and  wearing  appare],(//)  to  wit,  one 
coat,  one  waistcoat,  one  pair  of  breeches,  one  cravat,  one  shirty 
one  pair  of  stockings,  and  one  hat  of  the  said  A  ^,(/)  of  great 
value,  to  wit,  of  the  value  of  20/.  which  he  the  said  A  B  then 
and  there  wore,  and  was  clothed  with.     By  means  of  which 
said  several  premises,  he  the   said  A  B  was  then  and  there 
greatly  hurt,  bruised  and  wounded,  and  became  and  was  sick 
sore,  lame  and  disordered^  and  so  remained  and  continued  for 
ar  long  space  of  time,  to  wit,  for  the  space  of       -  weeks  then 
next  following,  (or  ^^hitherto")  during  all  which  lime,  he  thfe 
said  A  B  thereby  suffered  and  underwent  great  pain,  and  was 
hindered  and  prevented  from  performing  and  transacting  his  ne- 
cbssary  affairs  and  busihess,  by  him  during  that  time  to  be  per<^ 
fbrmed  and  transacted,  and  also,  thereby,  he  the  said  A  B  was 
forced  and  obliged  to,  and  did  necessarily  pay,  lay  out   and  ex- 
pend a  large  sum  of  money,  to  wit,  the  sum  of  — ^.  of  lawful 


JiasQutt  and 
Buttery. 


♦  372 


■» 


4b 

Bama^i  th:|t 
jplaiutin  be- 
came bruiaed 
and  m,  Uoable 
to  tmnsact  his 
busine»<).  an4 
was  put  to  ex* 
pcuHc  aliout 
las  cure.(*> 


(/i)  If  there  vrere  a  substantive  and 
independent  injury  to  personal  pro- 
perty, it  is  afiTisable  to  st:ite  auch  in- 
jury in  a  distinct  count,  in  order  to 
entitle  the  plaintiff  to  full  costs,  for 
where  an  injury  to  personal  property 
b  either  laid  in  the  declaration,  or 
proved  merely  in  aggravation  of  da- 
mages, as  a  mode  or  qualification  6f 
the  assault  .and  battery  or  local  tres- 
pass, it  is  within  the  statute  22  hi  23 
Car.  II.  c.  9.  so  where  a  laccravit  or 
•tearing  of  the  plaintiff's  clothes  is 
faid  in  the .  declaration,  or  found  by 
the  jury  to  be  merely  consequential  to 
or  committed  at  the  same  time  as  an 


assault  and  battery,  the  plaintiff*  re- 
covering less  than  40«.  damage,  is  not 
entitled  to  full  costs  without  a  certifi- 
cate, Tidd's  Pract.  883.  3  edit.  1 
Hen.  Bl.  291.  5  T.  R.  482.  See  the 
count  de  bonis  asportatis,  post,  p.  379. 

(i")  A  properly  or  possession  in  the 
plaintiff  must  be  stated,  Cora.  Dijf 
Pleader,  3  M.  9. 

(A')  As  to  the  statement  of  the  spe* 
cial  damage,  ante,  vol.  I.  Index,  tit. 
Damage.  As  to  the  words  wounding 
and  mayhem,  see  t  Ld.  Raym.  176. 
3  Salk.  115  S.  *<?.  1  Wift.  5.  TiddV 
Pract.  800. 


• 


372  '    DECLARATIONS  IN  TRESPASS. 

Aksault  caul   money  of  Great  BrUain^  in  and  about  endeavouring^  to  be  cure! 
Battery.         QJ-  ^Yie  bruises,  wounds,  sickness,  soreness,  lameness  and  dis- 
order aforesaid,  occasioned  as  aforesaid,  to  wit>  at,  &c.  albre- 
.    said,     [/-f   i^  usual  to  add  a  count  fofr  a  common  a9iauUi  as 
follows :] 

Second  count  And  also  for  that  the  said  C  Dy  on,  &c.  with  force  ♦and 
^aajLU)^"^^  arms,  Sec.  made  another  assault  on  the  said  A  ByXo  wit,  atj 
*  373  &c.  and  then  and  there  again  beat,  bruiaedy  wounded^  and  ill- 
treated  him,  insomuch  that  his  life  was  thereby  then  and  there 
greatly  des/taired  of(jn)  and  other  wrongs,  &c,  [Uie  concliP- 
sion  in  King^s  Benchy  Co?nmon  Pleasy  or  the  Exchequer^  is  to- 
be  as  ante,  367  to  371.] 

• 

n    Thcllkefopa        ^^Commencement  and  conclusion  in  the  King*s  Benchy    Common 

<^"^boartl    a  Pleasy  or  Exchcquery  as  antCy  367  to  370.]  ^  For  that  the   ssdd 

8hip.(n)  Q  jj^  Qj^^  ^^  yf\^i^  iovcQ  and  arras,  &c.  made  an  assault  on  the 

said  A  Bin  and  on  board  of  a  certain  ship  or  vessel,  called  the 

—. ,  then  on  the  high  seas,  to  wit,  in  London,  in  the  parish 

of  St,  Mary-le-Bowy  in  the  ward  of  Cheajiy    and  then  and  there, 
^  with   great  force  and  violence,  struck  and   knocked  the  said 

jI  B  down,  to  and  upon  the  deck  of  the  said  ship  6t  vessel, 
.  and  then  and  there,  with  his  fists,  and  also  with  a  certain  rope* 
gave  and  struck  the  said  A  B  z  great  many  violent  Uows  and 
strokes  on  and  about  his  head,  face,  breast,  back,  arms,  legs, 
and  divei*s  other  parts  of  his  body  ;  and  also  then  and  there 
witliout  the  license  or  consent,  and  against  the  will  of  the  said 
A  By  put  and  placed  him  the  said  A  B  into  irons,  and  then  and 
there,  without  any  reasonable  or  probable  cause  whatsoever^ 


(/)  If  there  have  been  several  as-  (m)  This  is  the  usual  form  bf  thcr 

saultsat  different  times,  for  which  the  oount  for  a  common  assault,  though 

plaintiff  intends  to  proeee<l,  distinct  there   have  been  no  batter}-,  see  i 

cnimts  shoulil  be  added  for  each  as-  Saund.  14.  n.  3.    bat  the  ^vords  h& 

»Hult,  t  Saund.  299.  n.  b.  but  other-  italic  should  be  omitted,  where  the 

viUii  it  is  not  necessai7,  though  usual  party  was  but  slightly  injured. 

to  inserta  count  for  a  aummon  assault,  («)  Observe  the  notes  to  the  pre- 

for  if  the  plaiutiiT  prove  any  part  of  a  cedenis,  arUe^  367  to   370.   and  note 

special  coqnt,  he  will  be  entitled  to  a  (0),  ante,  371.  This  declaration  Should 

verdict  pro  tanto,  though  he  fail  in  be  framed  aceording  to  the  facta. 

proving     the    residue,     Kep. .  temp. 
Uardw.  t^l.  2  $aund  74.  b,  ante,  voU 

2,  Ut  Declaration, 


.      * 


••» 


I.  To  PERSONS.  37*i 

Itept  and  continued  him  the  said  ^  B  so  in  irons,  and    impri-   Jnaanlt  and 
soned  as  aibresaid,  for  a  long  space  of  time,  to  wit,  for  the  space  -^^^^^^J'/^- 
of    '  hours,  then  next  followinj^.     By    means    Sec.  [_s!ate 

the  damage  according  to  the  fact ^  which  may  be  as  in  the  /ircce- 
dent^  ante^  372.  jIdda  count  for  false  im/iriso?i77icntj  gnierally  an 
fiosty  376,  377.  and  a  count  for  a  common  assault  as  ante^  572. 

*  *  374 

^Observe  the  commencements  and  conclusions  in  the  K.  B.  C.  P,    %  hMsband 

or  Exchequer, an tcy  367  to  370.J ,  (to  \\h,)  J  B,  and  CD  his  a-uinst     hns- 

wife,  complain  o[  E  F,  and  G  ^his  wife,  being  in  the  custody  {;3*?'*J'"btiTe!y 

of  the   marshal   of  the   marshalsea  of  our  lord  the  now  kintj:?  ofoneuifcbv 

°'   the  other. (o) 
before  the  king  himself,  of  a  plea  of  trespass.      For  that  the  \ 

said  G  Hy  on,  See.    with  force  and  arms,  Sec.  made  an  assault 

upon  the  said  C  D^   then  and  still  being  the  wife    of  the  said 

►  ji  Byto  wit,  at,  &c.  and  then  and  there  beat,  bruised,  wounded 

and  ill-treated  her,  so  that  her  life  was  then  and  there  greatly 

despaired  of,  and   other  wrongs  to   the   said  C  JDQi)  then  and 

there  did,  against  the  peace  of  our  said  lord  the  king,  and  to 

the  damage   of   the   said   ji  B,  and  C  -^(y)  his  wife,  of  — /. 

and  therefore  they  bring  their  suit,  he.  Pledges. 


\ 


i 


I. 


[^Commencement  in  King's  Bench,  Common  Pleas,  or  Exche^      By  husbunfl 
^queryas  ante,  367  to  370.]    For  that  the  said  C  D,  on,  Sec.  with  t!atery'*of  hi^ 
force  and  arms,  Sec.  made  an  assault  on  E  F  then,  and  still  be-  ^  •''^^  /'^'V  , 


(o)  Observe  the  notes  to  the  prcce-  (/>)  Tliis  allegation  appears  proper, 

dents,  ante^  307  to  371.  The  dificrent  though  alia  enoinnla  eia  iniiiJU  is  grjotl. 

trespasses  are  to  be  described  aeconl-  Cro.  Jac.    664.     Com.  Di^j.  Plcailc;*, 

ing  to  the  facts,  and  may   be  stated  2  A.  I. 

as  in  the   preceilent,   o;iit%  371.  (r).  (q)  .'id  {iuvunim  ipiorum  h  pronar 

Care  must  be  taken  to  declare  only  Corn.  Di^.  Plea<ltr,  '.i  A.  1.  and  antr, 

for  the  pei-sonal   injury,  and  sufier-  vol.  I.  (\\. 

ings  of  the  xvife,  and  not   to  incliule  (r)  Observe  tl»e  notes  to  the  preeo- 
any  statement  of  an  inj^iiy*  wliich  in  dents,  ante,  376  to  371.     In  tliis  de 
point  of  law  only  affected  the  husband  claralion  no  statomcMt  of  the  per?on- 
aud  not  the  ^-ife,  such  as  a  statement  al  suiVorin^s  ol  the  wife  slionUl   be  in- 
of  a  battery  of  the  husband,   loss  f)f  eluded,    but  tb"  plaintiff  siumid   pro- 
ber service,  expense  in  her  cure,  kc.  ceed    merely   for    the    conscijucntial 
see  1  Salk    119.     Com.  Dipj.  Pleader,  damage,  and  he  may   iiiclude  counts 
A.  1.  and  Jackson  vind  JVifey.  JSla-  for  a  battery,  or  any  other  trespasn 
'ers,  Mich.  Term,  *26  Geo.    III.  to  himself,  or  to  his  personal  or  real 
21st.  MS.  379.  and  ante,  vol.  U  property,  aute^  \A.  I.  4f),  47.  Gl.  See 
62,  63.  However,  the  statement  the  prect^U'Mit  for  cnm.  Cf>»/.  nuff',  *20j 
aatters  in  agtjravation  will  in  some 
es  be  aided  :>i*er  verdie^  |  S«!k- 
.19. 


.M     " 
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374  DECLARATIONS  IM  TRESPASS. 

Bauerj  of      ing  the  wife  of  the  said  A  B  io  wit,  at,  &c.  and  then  and  there 

*  375         violently  beat,  kicked,  bruised,  and  *ill-treated(*)  the  said  E  F 

^  so  then  and  there  being  the  wife  of  the  said  A  B  z&  afore^aid^ 

insomuch  that  she  the  said  E  F  by  means  of  the  premises, 
then  and  there  became,  and  was  sick,  sore,  lame  and  disor- 
dered, and  so  remained  and  continued  for  along  space  of  time, 
to  wit,  hitherto,  whereby  he  the  said  A  B  during  all  that  time 
lost,  and  was  deprived  of  all  the  comfort,  benefit  and  assist- 
ance of  the  said  E  F  his  said  wife,  in  his  domestic  affairs^ 
which  he  mi^ht,  and  otherwise  would  have  had  ;  but  thereby, 
also  he  the  said  A  B  was  then  and  there  forced  and  obliged  to 
.  pay,  lay  out,  and  expend,  and  hath  necessarily  paid,  laid  out, 
and  expended  divers  sums  of  money,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  — L  in  and  about 
the  endeavouring  to  heal  and  cure  the  said  R  F  his  said  wife, 
of  the  sickness,  soreness,  lameness  and  disorder  aforesaid,  oc- 
casioned as  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  other  %vrongs 
to  the  said  A  B  then  and  there  did,  against  the  peace  of  our 
said  lord  the  king,  and  to  the  damage  of  the  said  A  Bo{  — L  and 
therefore  he  brings  his  suit,  Sec.  Pledges,  &c. 


ry  of  ])is  ser-  370.1     For  that  the  said  CD,  on,  &c.  with  force  and  arms,  8cc.' 

"Guilty   per 

fpiod,  kc.(0     made  an  assault  on  F  F  then,  and  s'lll  bemg  the  daughter  and 

servant  of  the  said  A  B,  to  wit,  at,  &c.  and  then  and  there  beat, 
bruised,  wounded,  and  ill-treated  the  said  E  Fj  insomuch  that 
by  means  thereof,  the  said  E  F  then  and  there  became,  and 
was  sick,  sore,  lame  and  disordered,  and  so  remained  and  con- 
tinued for  a  long  space  of  time,  to  wit,  from  thence  hitherto  ; 
during  all  which  time,  he  the  said  A  B  lost  and  was  deprived  of 
^  3*76  *^^®  service  of  his  said  daughter  and  servant,  and  of  all  the  bene- 
fit and  advantage  which  might  and  would  otherwise  have  arisea 
and  accrued  to  him  from  such  service,  to  wit,  at,  &c.  aforesaid. 
\^Conclusionin  K,  B,  C.  P.  or  ExchequeVj  aa  ante^  367  to  370.3 


(*')  Th^  tt-espnsses  are  to  be  cle-  for  the  battery  of  his  child,  merely  in 

scribed  according  to  the  fact,  and  may  the  character  of  a  parent^  antCt  ^ol-  *. 

bestatr^d  as  ante,  371.     ,  47.    If  the  plaintiff  were  put  to  any 

{t)  Observe  the  noien  to  the  precc-  expense  in  medical  attendance,  &:c. 

dents,  ante,  367  to  37t.  and  to  the  state  such  damage  «s  iu  the  last  pre • 

precedent,  ante,  267.  for  debauching;  eedent. 
a  daughtec ;  a  person  cannot  declare 


f" 


i 


i 


ib/tL'l^iiZ      [Commencement  in  K,  B.  C.  P.  or  Exchequer^  as  ante,  367  t»  i 


1 


i 


i 
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376 


\ 


h 


^ 


^Commencement  in  K,  B.  C  P.  or  Exchequer^  aa  antCy  367  to  Tot  an  assault 
370.]  For  that  the  said  Ci>,  on,  &c.  with  force  and  arms,  &c.  Unj,  piRM.tift- 
^madean  assault  upon  the  said  A  B,  to  wit,  at,  &c.  and  then  };;fXe'*, ilui 
and  there  seized  and  laid  hold  of  the  said  A  -S,  and  with  great  for  .M^'  «"»- 

,  prifivntntish 

force  and  violence,  pulled  and  dragged  about  him  the  sajd  A  By  (u) 
and  then  and  there  gave  and  struck  the  said  A  B  a  great  many 
violent  blows  and  strokesi(jr)  and  also  then  and  there  forcibly 
and  violently  pulled  and  dragged  the  said  A  B  from  and 
out  of  a  certain  dwelling-house,  situate  and  being  at,  &c.  into 
the  public  street  there,  and  then  and  there  forced  and  obliged 
him  to  go  in  and  along  divers  public  streets,  to  a  certain  police- 
office,  situate  and  being  at,  &c.  and  then  and  there  imprisoned 
the  said  A  B  and  kept  and  detained  him  in  prison  there,  with* 
out  any  reasonable  .  or  probable  cause  %vhatsoever,  for  a  long 
space  of  time,  to  wit,  for  the  space  of then  next  fol- 
lowing, contrary  to  the  laws  Mid  customs  of  this  realm,  and 
against  the  will  of  the  said  A  B^  whereby  he  the  said  A  B 
was  then  and  there  not  only  greatly  hurt,  bruised  and  wounded, 
but  was  also  thereby  then  and  there  greatly  exposed  and  in- 
jured in  his  credit  and  circumstances,  to  wit,  at,  &c.  aforesaid. 
XltU  usual  to  add  the  follovjing  common  count  for  a  false  im- 
prUonment^  and  a  count  for  a  common  assault  as  antCy  372.  Con- 
clude  as  ante^  367  to  370.] 


1 


i' 


And  also,  for  that  the  said  C  D  on,  &c.  with  force,  and  arms,  coromon 
kc.  made  another  assault  upon  the  said  A  J?,  to  •wit,  at,  &c.  and  count  fop  false 

'^  -  ^  ^  iiTipriionment 

then  and  there  beat,  bruised,  and  ill-treated  him  the  said.^-f^,  generally. (v) 
and  then  and  there  imprisoned  him  the  said  A  Bj  and  kept  and  *^  *  * 

detained  him  in  prison  there,  without  any  reasonable  or 
probable  cause  whatsoever,  for  a  long  time,  to  wit,  for  the  space 
of  —  hours  then  next  following ;  contrary  to  the  laws  and 
customs  of  this  realm,  and  against  the  will  of  the  suid  A  B  ; 
^add  a  count  for  a  common  assault^  as  antCy  372.  and  conclude  as 
antcy  367*lo  370. 


I 


)  Obsci^e  the  notes  to  the  prece-  {^y)  See  the  notes  to  the  last  prcce- 

,  071^,  371.  dent,  and    to  the    pix-ctdetlt    in    1 

')  Describe  the  trespasses  acoord-  Saand^  70. 
.ig  to  the  iiiMs,  vhich  may  be  as 


# 


377  '         DECLARATIONS  IN  TRESPASS. 


77.  TO  PERSOJSr.fiL  PROPERTY. 

For    chasing       [Conunencement  and  conclusion  in  K.  B,  C.  P,  or  Exchequer^ 

vitb^'  special  ^*  °^^^^^  ^^'^  ^^  370.}— For  tliat  the  said  C  Z>,  on,  &c.  and  on 
*in»ge.(r)      divers  other  days  and  times  between  that  day,  and  tlie  day  of 
exhibiting  this  bill,  (or  if  in  the  Common  PUasy  "  and  the  com- 
mencement  of  this  tiuit^*)  with  force  and  arms,  &c.  drove,  cha- 
sed and  hurried  the  sheep,  ewes  and  lambs,  &c.  to  wit, 

sheep,  ewes  and  —  lambs,  of  the  ssdd  A  B,  of  great 

value,  to  wit,  of  the  value  of  — I,  then  depasturing,  and  being 
in  and  upon  a  certain  waste,  or  common,  called  ■,  in  the 

parish  of———,  in  the  county  of    ■     ■    ,(g)  and  then  jand  there 
chased  and -drove  the  said  sheep,  ewes  and  lambsy  from  «p4 
"  ofl'  the  said  common,  to  divers  places  to  the  said  A  B  imkoow^ii 

« 

^v^hereby  the  said  A  B  was  not  only  put  to  great  trouU^  ao^ 
expense,  amounting  in  the  whole  to  a  large  sum  of  money> 
to  wit,  the  sum  of  — /.  in  and  about  endeavouring  to  find  his 
said  sheep,  ewes  and  lambs,  but  also  divers  thereof,  to  wit,  ■>■«■ 

*378  sheep,  —  ewes  and lambs,  *of  great  value,  to  wit, 

.  of  the  value  of  — L  then  and  there  died,  and  others 
thereof,  to  wit,  —  sheep,  — —  ewes  and  ■  lambS) 
of  great  value,  to  wit,  of  the  value  of  — I,  then  and  there  be- 
caniie  and  >vere  wholly  lost  to  the  said  A  By  and  the  reddue  of 
the  said  sheep,  ewes  and  lambs  then  and  there  beeaoi^ 
and  were  greatly  damaged,  and  lessened  in  value,  to  wit,  at>  jkc. 
aforesaid. 

Second  count  And  al SO  for  that  Uiesaid  CZ),  on,  &c.  with  force  and  drm£» 
»lieep/)mhcr  ^^'  chased  and  drove  about  other  the  catt4c,  to  wit,  .  ■.  other 
ciitUe.^i^)         sheep, other  ewes  and  —  other  lambs,  of  the  said 


(r)   See  ibe  precedents,  9  Wentw.  220.)  should  be  added,  and  m  general^ 

Index,  9.  and  observe  tlie  notes  to  the  is  sufficient  without  the  moi%  special 

pi'ecedents,  ante,  S67  to  370.  count 

(o)  This  count  is  local,  and  will-       (6)  Sec  tlie  precedents,  9  W^qAfr. 

compel  the  defendant  to  confine  his  Index,  9.  and  observe  the  notes  to  the 

justification^  if  any,  to  chasing  from  precedents,  ante  367  to  370.  1  Saunda 

off  the  particular  cammoB.  T^e  next  899.  ' 

G«unt  (whicii  is  tfansitorj,.!  Saund. 


'  ♦ 


II.  TO  PEHSONAL  PROPERTt.         '  378 


ji  Sf  of  great  value,  to  wit,  of  the  valtie  of  -^.  to  wit,  tx  the  Totatife,. 
^pariah  aforesaid,  in  the  county  aforesaid.     Whereby  the  said  ^ 

£a9t-mentioned,  sheep,  eves  and  lambs,  being  of  the  value 
aforesaid,  became  and  were  greatly  damaged,  lessened  in  value, 
4a<l  spoiled,  to  wit,  at,  &c.  aforesaid.  [^Statc  the  damage  to  the 
Ctttilc  according  to  the  fact ^  and  vfhich  may  be  as  in  the  last  firC' 
'tedenty  and  if  there  be  any  evidence  to  eufifiort  it^  add  a  count 
de  honiB  asfiOTtatiSi  as  post j  379.] 

■ft 

I  Commencement  and  conclusion  in  K.  B.  C.  P.  or  Exchequer.  For  uaaSw^ 
ctk  ttnte^  367  to  371.]— ».For  that  the  said  C  /),  on,  &c.  with  force  ^|^ty!  w» 
and  arms,  8cc.  seized,  took  and  distrained  a  certain  cow  {or  «li»t*'ei8.(cj 
tert^n  furniture y  goods  and  chattels^  to  w/V,  ^f.)  of  him  the  said 
A  -B,  of  great  value,  to  wit,  of  the  value  'of  — ^.  to  wit,  at,  &c. 
aYld  tlien  and  there  impounded  the  said  cow,  (or  furniture^, 
jfoods  itnd  chattels,)  and  kept  and  detained  the  same  so  there 
itbpouuded,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
•^*«—  days  then  next  following,  whereby  the  said  A  B  for  and 
VKixing  all  that  time  lost,  and  was  deprived  of  the  use  and 
benefit  of  his  said  cow,  (or  furniture^  goods  and  chattels^  and 
thereby  •the  same,  then  and  there  became  and  were  greatly         *   ot6 
damaged,  lessened  in  value,  and  spoiled,  to  wit,  at,  &c.  afore- 
ssdd.     {jAdd  a  count  de  bonis  asfiortatis  as  follows  :] 

And  also,  for  that  the  said  C  2>,  on  the  —  day  of  — — ,  CoflMwm 
jt  D.  ■  ■  ,  with  force  and  arms,  &c.  to  wit,  at  the  parish  of  ^^'^^^J'i 
"'  "  aforesaid,  in  the  county  of  ■  ■  ■  aforesaid,  seized,  took 
and  drove  (or  "  led,**  or  if  inamnutte  firoperty^  say,  "  carried 
^way*^)  a  certain  cow  [or  certain  goods  and  chattels,  to  wit,  if  c. 
tnumttating  them  as  in  irorver,  ante,  3^3,  324.]  of  the  said  A  B, 
of  gfeat  value,  to  wit,  of  the  value  of— ^.  of  lawful  money  of 

Great  Britain,  there  then  found  and  being,  and  converted  and 

•> 

disposed  of  the  same  to  his  own  use.     [Conclude  as  in  K.  B^ 
C,  P.  or  Exchequer,  with  the  alia  enormia,  ^c.  as  antt,  367  tB 

:i7o.] . 


(c)  See  the  preccdenU,  9  Went  v.        (J)  Obsene  the  mav^^ante,  367  ta 
Index,   8,  9.  and  obserte  the  noteSy    371.  * 

nnte,  367  to  370. 

V«L,  IT,  [  43  3 
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379  DpCLARAtlONS  IN  TRBSFAS&* 


'    For  sbootiiw       £Comme?tcement  and  conclusion  in  K.  B.  C.  P.  or  Exchequer^ 
A  dog,  ifte.(e)  ^-^  ^^^^^   ^57  to  370.]    For  that  the  said  C  Z),  on,  &c,  with  r 

force  and  .armS)  &c.  to  wit^  aty  &c.  shot  off  and  discharged  a 
certain  gun,  then  and.  there  loaded  with  gun-powder»  and  . 
shot,  at  v^d  against  a  certain  dog  of  the  said  A  By  of  gpeat 
Talue,  to  wit)  of  the  value  of  — -/.  and  thereby  and  therewith, 
then  and  tbere^  so  grefttiy  shot,  hurt  and  wounded  .  the  said 
dog,  that  by  reason  thereof  the  said  dog,  being  of  the  valuer 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  diedy 
to  wit,  at,  &c.  aforesaid.  [_If  the  mode  in  wMcA  the  dtfendant^ 
injured  the  dogy  ^c,  be  doudt/uly  add  a  more  general  county  as 
Sevondcoant  foUowa ;]  And  also  for  that  the  said  C  JD,  on,  &c.  aforesaid* 
with  force  and  arms,  &c  to  >irit,  at,  &c.  aforesaid,  so 
greatly  beat,  hurt  and  wounded  a  certain  other  dog  of  him 
the  said  A  By  of  great  value,  to  wit,  of  the  value  of  *-/.  that 
by  reason  thereof  the  same  dog,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  died,  to  wit,  at,  &c.  aforiesaid,  and  other 
*    *  380         •wrongs,  &c.  [Conclude  in  JT.  B,  C.  P.  or  Exchequer^  as  anttf 

367  to  370.] 

Fornuminga  [Commencement  and  conclusion  in  K*  B,  C,  P,  or  Exchequer^ 
SS^the  (t»  ontcy  367  to  370.]  For  that  the  said  C  D,  on,  &c.  with  force 
'^  h"^  b  **  he  ^^^  arms,  8cc«  to  wit,  at,  &c.  drove  a  certain  carriage,  to  wit,  a 
was  thrown  curricle,  whiah  he  the  said  C  D  was  then  and  there  driving,  in 
•arriagc  da-  and  along  the  king's  highway, .  with  great  force  and  violence 
'wafput^ex!  ^^"  and  against  ascertain  other  carriage,  to  wit,  a  certaiD 

pcnwj  in  re-  cluuse,  of  him  the  said  A  By  of  great  value,  to  wit,  of  the  value 
pairmpit,  and  '  '        &  ,  7  . 

in  mediciDea,  of —^.  and  in  which  said  chaise  he  the  said  w^  iB  was  thea 
^'^''^  riding  in  and  along  the  said  king's  highway,  and  thereby  then 

and  there  greatly  broke  to  pieces,  damaged  and  spoiled  thc^ 
said  chaise  of  the  said  A  B.  And  by  means  of  the  premises^ 
he  the  said  A  B  was  then  and  there  cast  and  thrown  with  great 
force  and  violence  from  and  out  of  his  said  chaise,  to  and  upon 
tlie  gromid,  and  by  means  of  the  premises,  he  the  said  A  B 


^im 


(tf)  Sec  the  precedents,  9  Wentw.  (/)    See  the  precedent,   3  Easts 

Index,  9.  1  Saund.  83.  and  observe  the  593.    Obserre  the  notes  to  the  prccc- 

ifWes,  ante,  367  10  370.  &c.    It  may  dents,  ante,  .367  to  371.  and  the  prece* 

bo  stated  that  the  defendant  atMOuli'  dent  and  notes, -ani^-ySSl,  883.    The 

^  the  catUe  or  other  animal ;  but  injary  and   the  daixiagie    should    b« 

dds  is  not  agitti>  Barnes,  458.  stated  predselyaceordiiis  to  the  fiictar. 


n.  TO  PERSONAL  PROPERTY.  380 

W8S  aftemrards,  to  ivit,  on,  Sec.  aforesaid,  forced  and  obli^d  to,  T^  carriag^ 
*  and  did  necessarily  lay  out  and  expend  a  large  sum  of  money,  '""'*'*^*- 
to  wit^  the  sirm  of — ^.  in  and  about  the  repairing  and  amending 
the  damage  so  done  to  the^  imd  chaise  as  aforesaid,  and  also 
by  Ineanaof  the  premises,  he  the  said  ^  B  then  and  there  be* 
came  and  was  greatly  bruised,  hurt  and  vounrled,  and  sick, 
Bore,  lame  and  disordered,  and  so  remained  and  continued  for 
a  long  space  of  time,  to  wit,  for  the  space  of  ■■  then  next 

following,  and  during  all  that  time,  suffered  and  underwent 
great  pain,  and  was  hindered  and  prevented  from  performing 
and  transacting  his  lawful  affairs  and  business,  by  him  during 
that  time  to  be  done,  performed  and  transacted ;  and  was  also 

f  thereby  forced  and  obliged  to  pay,  lay  out  and   expend  divers 

sums  of  money,  in  the  whole  amoimting  to  a  large  sum  of  money, 
*to  wit,  the  sum  of  -— /.  in  and  about  endeavouring  to  be  cured         ^  381 

!'  *  of  the  sickness,  soreness,  lameness  and  disorder  aforesaid,  occa* 

^  flioned  as  aforesaid,  to  wit,  at,  &c.  aforesaid. 

^Commencement  and  Conclunon  in  JT.  B,  C.  P.  or  Exchequer^  For  seizing 

U9  antey  367  to   370.]     For  that  the  said  CZ),  on,   &c.  with  piajntiVscail 

force  and  arms,  &c.  to  wit,  at,  &c.  stopped  and  seized  a  certain  JonverSog  ^ 

!i  horse  and  cart  of  the  said  A  B  oi  great  value^  to  wit,  of  the  ta^^r. 

|p  value  of  — /.  and  kept  and  detained  the   same  from  the  said 

'  vf  -5  for  a  long  space  of  time,  to  wit,  for  the  space   of  — — 


\ 


i 


\ 


then  next  following,  and  then  and  there  seized  and  took  from 
and  off  the  head  of  the  said  horse,  a  certain  halter  of  the  said  - 
A  By  of  great  value,  to  wit,  of  the  value  of  — -/•  and  then  and 
there  carried  away  the  same,  and  converted  and  disposed 
thereof  to  his  own  use,  to  wit,  at.  See.  aforesaid.  [Adda  count  . 
de  bonis  asfiortatisy  a«  off/r,  379.  and  olyaerve  the  notes  to  the 
firecedentsy  antCy  367  to  37 1 .] 

[Commencement  and  Conclunon  in  K,  B,  C,  P,  or  Exchequer^  For  seising 
asantCf  367  to  371  .]     For  that  tlie  said  CDy  on,  &c.  with  force  JJaiHtSr*! 
and  arms,  &c.  to  wit,  at,  &c.  seized  and  took  a  certain  barge  or  barR^C^) 
vessel  of  the  said  A  B  of  great  value,  to  wit,  of  the  value  of 
and  in  which  said  barge  or  vessel,  he  the  said  A  B  then 


dr)  See  the  preeedents,  0  Wciitw.  4, 5.  and  ob«er?e  the  notea,  ante,'3^7  to  S7X 


L 
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DECLARATI(»^$  IN  TKBtfPAS^ 


S 


To  €ania^  wA  thei^  intended,  and  vtts  abpnc  to  cuny  and  emi^i^  ceitai|i 
•^***^  goods  and  merchandise)  for  certain  frei^^  and  revard,  to  be' 
therefore  paid  to  liim  thftaaid  ^  Bf  and  then  and  th^ne  carrie4 
away  the  ssdd  barge  or  vessel,  and  ke^  and  detained  the  aamo 
fcom  the  said  ^  i?  it»*  a  long  space  of  time,  to  wit,'  hitb^toi 
and  convened  and  disposed  thereof  to  his  oitfn  use,  and  thereby 
fhe  said  A  ^.was  hindered  and  prevented  from  carrying  and 
conveying  the  said  goods  and  merchandise  as  aforesaid^  aQ# 
thereby  lost  and  was  deprived  of  aU  the  profits,  benefit  and 
advantages  which  might  and  woold  otherwise  have  arisen  and 
*  ,382  accrued  to  him  therefrom,  to  •wit,  at,  &c.  aforesaid,  [yidd  e 
cBuntde  bonis  tupwttUis^  atante^  ^^^O 


UL  TO  REAL  PROPERTY, 


FoF^emra         f  Comnieticeinent  and  Conclusion  in  K.  B,  C.  P.  or  Exchequer^ 

ID    clw«ltUlg-  "- 

hoqpe,  break*  as  ante^  367  to  371.3  For  that  the  said  C  JD,  on,  &c.  and  on 
dcMrsy  vt?  divei*s  other  d^ys  and  times  between  that  day  and  the  day  of 
thraS  ^^  exhibiting  this  bill,  {or  if  in  C.  P.  « the  commencement  <if  ihU 
stdiy*)  with  force  and  anns,  Sec.  broke  and  entered  a  certun 
dwelling-house  of  the  said  ji  B  situate  and  being  in  the  pamh 
of—,  in  the  county  of  — ,  and  then  and  there  made  a 
great  noise  and  disturbance  therein,  and  stayed  and  continued 
therein,  making  such  noise  and  disturbance  for  a  long  ^ce  of 

time,  to  wit,  for  the  space  of days  then  next  followin|^, 

and  then  and  there  forced  and  broke  open,  broke  to  pieces  a^d 

0     damaged  divers,  to  wit,  — — —  doors  of  the  said  A  By  of  andbe^ 

Jonging  to  the  said  dwelling-house,  with  the  appurtenancei^ 

and  broke  to  pieces,  damaged  and  spoiled  divers,  to  wit,    .■■  ^ 

locks, staples,  and  —  hinges,  of  and  belonging  to  the 

^aid  doors  respectively,  and  wherewith  the  same  were  then 
fastened,  and  of  great  value,  to  wit,  of  the  value  of  — -/^  and 
also  during  the  time  aforesaid,  to  wit,  on  the  said  _  day  of 


•V 


{A)  See  Uie  preeecIcntB,  9  Weotv.  stated  according  to  the  fiMts,  and  the 

Index,  15.  and  the  notes  to  the  prece-  formal  points  to  be  attended  to  are  m 

^ts,  ante,  367  to  371.    The  tres-  ante,  371.  n.  {c), 
pMse9>  mid  the  daoa^   ace  to  be 


\ 


I 


f 


i 


in.  TO  WEAL  PROPERTir.  sgg 


,  sebtd  and  tack  HwtvB  goods  and  chatt^lB,  to  wity  {desert^  Td  Aouse»» 
f  'tke  gootUi  ^r.  aa  in  trvvtry  aniCf  323,  334 .}  of  tbe  ftaid  Ji  Bj  ^^' 

thea  (bund  and  being  in  the  said  dwf^ng-houaef  and  betn^  of 
great  vulttC)  to  wit^of  the  value  of-W.  and  canted  away  the 
saf^  and  converted  and  disposed  thereof  to  his  own  use. 

■ 

By  means  of  which  said  several  premises,  he  the  said  A  B  and  The  damage. 

his  fiuBDily  werey  during  all  the  time  aforesaid,  not  only  great^ 

"liiiturbed  and  annoyed  ui  the  peaceable  possession  of  the  said 
^     MweiUng^iouse  of  the  said  A  By  but  also  he  the  said  A  B  was         ^  3g3 

during  all  that  time  hindered  and  prevented  from  carrying  on 
i  apd  transacting  therein  his  lawful  and  necessary  a.ffau*s  and 

Imsiness,  to  wit,  at,  &c.  aforesaid.  [Add  a  count/or  an  ex/iul" 
fe  ti«ii,  u/.  infrcy  if  afifiiicabie  to  thefacts^  and  a  count  de  dome  as* 

portath  as  antCj  379. 09  to  the  use  qfwhich^  see  \  T.  B.  479.] 

«       And  also  for  that  the  said  C  i>,  op,  &c.  with  force  and  arms,  coiuit  for  a 
\  jkc.  broke  and  entered  a  certain  other  dwelling-house  of  the  p^JiSoi?*  ^^' 

said  A  By  situate,  &c.  and  then  and  there  ejected,  expelled, 
-put  out  and  amoved  the  said  A  B  and  his  family  from  the 
possession,  use,  occupation  and  enjoyment  of  the  said  dwelling* 
\house,  and  kept  and  continued  them  so  ejected,  expelled,  put 
out  and  amoved,  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto.  Whereby  the  said  A  B  for  and  during  all  that  dme 
lost,  and  was  deprived  of  the  use  and  benefit  of  his  said  dwell- 
ing-house, to  wit,  at,  &c.  aforesaid. 


Commencement  and  conclusion  in  K,  B,  C,  P.  or  Exchequer,  On  the  RUt.  S 
m  flw/fj  367  to  S7l.]    For  that  after  the  making  of  a  certain  "^"^ ^fo\'.,!S*Jj 
«ct  of  pariiament,  at  a  parliament  holden  at  IVestmimtevy  in  ^^  «^<l  ^^ 
the  county  of   Middlesex^   m  the    reigii  of  Henry    W,    late 
king  of  Englandy  entitled,    ^'  the   duty  of  justices  of  peace 
where  land  is  entered  upon  or  detained  with  force,**  and  at  the 
tim^  of  the  committing  of  the  grievances  by  the  said  C  /)  as 
\  hereinafter  next  mentioned,  the  skid  A  B  was  seised  (that  is 

.  to  say)  in  his  demesne  as  of  fee,  of  and  in  a  certain  dwelling- 

house,  [or  closer  according  to  the  fact^  with  the  appurtenance^ 
situate,  &c.  and  the  said  A  B  being  so  seised  thereof,  the  said 


U)  See  the  prece4ientsy  0  Wentv.  iBfkx,  M.  €a  Eat  4S.  i^ 


i 


383  DECLARATIONS  IN  TRESPASS. 

2b  fmue9,      C  D  not  regarding  the  said  statute  heretofore,  and  afier  making 
of  the  said  statute,  and  wliUst  the  said   Jt  B  was  so   seised^ 

^384  to  wit,  on>  8cc.  *with  force  and  arnis,  &c.  broke  andenteitMl 
the  said  meosuage  (or  <^c/Me/'  ^r.)  of  the  said  ^  B  and  then- 
and  there  in  a  forcible  manner  put  out,  and  disseised  the  'said 
A  B  thereof,  and  in  a  forcible  manner,  and  with  strong  hand 
kept  and  continued  the  said^  B  so  put  out  and  disseised  for  a 
long  space  of  time,  to  wit,  thence  hitherto,  and,  *  8tc.  [^Here 
several  treafiassee  on  the  land  at  common  law  were  atatedy  but 
it  was  thought  they  ought  to  be  omitted  on  the  ground  that, 
treble  damages  cannot  be  given  under  the  statute  for.  any  cfc- 
Tnage  subsequent  to  the  forcible  entry  ;  a  third  county  however^ 
was  addedy  to  enable  the  plaintiff  to  try  that  point.  It  was  als^ 
thought  'that  the  action  for  aforeible  entry  can  only  be  sufifiorted 
by  a  freeholder^  By  means  whereof,  the  said  ji  B  ibr  and 
during  the  time  aforesaid,  lost  and  was  deprived  of  the  profitSi 
btoeiit  and  advantages  which  might  and  otherwise  would  have 
arisen  and  accrued  to  him  from  the  possession,  use,  occupation 
and  enjoyment  of  his  said  messuage  to  wit,  at,  &c.  aforesaid. 
And  other  wrongs  to  the  said  ji  B  then  and  there  did,  in  con* 
tempt  of,  and  against  the  peace  of  our  said  lord  the  king,  and 
to  the  great  damage  of  the  said  ji  Bj  and  against  thc^  form  of 
the  statute  in  such  case  made  and  provided. 

» 

Second  connt^  ■     And  also,  for  that  after  the  making  the  said  act  of  parlza- 

oa  plaiatifPs  ...  ...  -    .  *.    .  .  . 

possession  as  ment,  and  at  the  time  of  the  commitung  of  the  grievances  hj 

yc^'to  y^  ^^^  ^^  ^  ^'  ^  *^  ^^^^  ^^""^  mentioned,  the  said  ^  B  was 
lawfully  possessed  of  a  certain  other  messuage,  (or  "  closed) 
^  situate,  &c.  as  tenant  thereof  to  one  E  F£ov  so  long  a  time  aa 
they  the  said  ji  B  and  E  F  should  respectively  please,  and  the 
said  A  B  being  so  possessed  of  the  said  last-mentioned  me^ 
suage  as  a&resaid,  the  said  C  />,  not  regarding  the  statute  in' 
such  case  made  and  provided,  heretofore,  to  wit,  on,  8cc.  afore- 
said, with  f6rce  and  arms,  &c.  broke  and  entered  the  said  last« 
mentioned  messuage  (or  ^^  close")  of  the  said  A  Band  then  and 
there  in  a  forcible  manner  put  out  and  dispossessed  the  said 

*  385  "^  ^  thereof,  and  in  a  forcible  *manner,  and  with  strong  hand 
kept  and  continued  the  sai^  A  B,  so  put  out  and  dispossessed 
for  a  long  space  of  time,  to  wit,  thence  hitherto.  By  means,  8tc, 
[•i  in  the  first  count  to  the  end^ 
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^' And  aba,  for  that  the  said  C  D  s^r  the  making  .of  the  said .  TlurU  couat 
act  of  parliament,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  g*^„pjiiUy'(lk-'* 
^,  a|u[^wilh  strong  hand,  and  agaioat  the  form  of  the  statute  in 
«such  case  made  and  pvovided,  broke  and  entered  a  certain 
ojLhar  messuage  (ox  ^  clgae^*)  of  the  said  A  JBy  situate,  Sec.  aod 
ih^aand  there  in  a  (brcihle  manner  put  out,  disseised,  dispos- 
sessed, and  expelled  the  said  ji  B  therefrom,  and  in  a  forcible 
ttmmer,  and  with  stroog  hand  kept  and  continued  him  the  said 
^A  B  so  put  out,  disseised,  dispossessed,  and  expelled  therefrom 
for  a  long  space  of  time,  to  wit,  thence  hitherto.  By  means,  Ace* 
[aa  in  thefirnt  count  to  the  end.  Add  a  count  for  tresptuacs  at 
Qommon  lawy  mid  for  a  common  ex/iui§ionj  aa  antCj  367  to  STO.J 

I  Commencement  and  conclusion  in  K,  B,  C.  P.  or  Exchequer.^  For  trespass 
08 ante j  367  to  370.]  For  that  the  said  C  A  on,  &c.  and  on  di-  breakingopen 
.  Tcrs  other  days  and  limes  between  that  day  and  the  day  of  p^f*  ^"|^ 
exhibiting  this  bill,  (or  if  in  C.  P.  ^  before  the  commencement  cattle  bating 
of  tide  nUtf")  with  force  and  arms,  &c.  broke  and  entered  di*  wulf 'carTs^ 
vers,  to  wit, closes  of  the  said  A  B  situate,  lying  and  be-  <^aroaging 

J  '     ^  ^  '   /     o  grass,  and 

ing  in  the  parish  of  ■,  in  the  county  of  ,(m)  and  then  subverting 

and  there  forced  and  broke  open,  broke  to  pieces,  damaged  down  and  £r- 
and  spoiled  divers,  to  wit,  ■  ■    ■■  gates  of  the  said  A  B  o£  gv&n  J]^*"  J^^j  ^^] 
value,  to  wit,  of  the  valiie  of — I,  then  standing  and  being  in  the  catting  down 
said  close,  and  the  locks,  ^staples,  and  hinges,  to  wit,  — i— -  locks  r\ing g^^gy 
—  staples,  and  —hinges,  of  the  said  A  B,  of  great  value,  j^^J^^J? 
to  wit,   of  the   value  of  — i.  respectively   affixed  to  the  said  1??.!'&^'^ »"'' 

.  ,    nlling       up 

gates,  and  with  which  the  same  were  then  respectively  locked  dhches,  and 
and  fastened,  and  with  feet  in  walking  trod-  down,  trampled  tiirdo&eslvHh 
upon^consumed  and  spoiled  the  grass  and  com  of  the  said  ^  jS*  |!!#^'''^&^»  ^<^- 
of  great  value,  to  wit,  of  the  value  of  — ^.  there  then  growing         ^   no^ 
and  being,  and  with  cattle,  to  wit,  horses,  mares,   geldings, 
cows,  oxen  and  sheep,  eat  up  and  depastured  the  grass  and 
eom  of  the  said  A  jB,  of  great  value,  to  wit,  of  the  value  of  -^/. 


{k)  See  the  precedent,  Co.  Ent.  scribed  accortling  to  the  fact,  and  in 

46.  a.  the  oi*fIcr  in  which  they  occuj'red. 

(/)  Obterre  the  notes  to  the  prec&«  (m)  It  is  In  genciral  advisable  to  set 

4cnta,  witCf  367  to  371.  and  the  pre-  out    the   abuttals,  or  names  of  the 

ecdeots,  9  Wentw.   Index,   15.  8(c.  closes,  when  they   con  be  ascertained 

The  Ikvspasves  ore  atwtfys  to  be  de-  vitb  certainty     Seethe  next  ^jce- 

dent. 


•  * 
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T9iMtul,€^c.  Jttien  g^wing  and  being  in  the  said  closes,  and  with  divers 
other  horses,  mares,  geldings,  sheep  and  cattlei  and  ate  v^itb 
the  wheels  of  clivers  carts,  waggons  and  other  carriages 
trushed,  damaged  and  spoiled  other  the  grass  and  cofin  of  the  j 
said  ^  S^  of  great  value,  to  wit,  of  the  value  of  —V.  there  then  itlso 
growing  and  being,  and  with  the  feet  of  the  said  horses,  mare» 
itfid  geldings,  and  with  the  wheels  of  the  seud  carts,  waggons 
and  other  carriages,  tore  up,  subverted,  damaged  and  spmle^ 
the  earth  and  soil  of  the  said  closes;  and  also  then  and  there:: 
mowed  and  cut  down  the  grass  and  com  of  the  said  wl  JB 
then  growing  in  the  said  closes,  and  then  and  there  seized^ 

took  and  carried  away  the  hay  and  com,  to  wit, eart* 

loads  of  hay,  and cart-loads  of  corn  of  the  said  ji  B^oi 


«. 


great  value,  to  wit,  of  the  value  of  — -/.  off  and  from  the  said 
closes,  and  converted  and  disposed  thereof  to  his  own  use ; 
and  also  then  and  there  cut  down,  prostrated  and  destroyed 

the  trees  and  underwood,  to  wit,  ——  oaks, ash  treesy 

-  ■«  elms,  Sec.  (according  to  the/act j)  and  other  trees,  and  ■ 
acres  of  the  underwood  of  the  said  j^  Bj  of  great  value,  to  wit, 
of  the  value  of  -— ^.  and  the  timber,  wood,  branches,  and  bushed 
thereof,   coming    and   arising,  to  wit,  — -.  loads   ef  timber^ 

Ml        cart-loads  of  wood,  — <—  cart-loads  of  branches,  and 

cart-loads  of  bushes,  of  the  said  A  B  o{  great  value,  to  witf 
ef  the  value  of  — L  took  and  carried  away,  and  converted  and 
*  disposed  thereof  to  his  own  use ;'  and  also  then  and  there 
broke  down,  *prostrated,  and  destroyed  a  great  part,  to  wit, 
I.  perches  of  the  hedges,  and  — —  perches  of  the  fences  of 
the  said  A  B  oi  and  belonging  to  the  said  closes  respectively, 
and  also  then  and  there  cast  and  threw  divers  large  quantities 
of  earth)  stones  and  rubbish  into  divers,  to  wit,  .  ditches  of 
the  said  A  BjO^  and  belonging  to  the  said  closes  respective!^, 
tUid  thereby  and  therewith  then  and  there  choked  and'  filled 
up  the  same  ;  and  also  then  and  there  put,  placed  and  erected, 
and  caused  to  be  put,  placed  and  erected,  divers,  to  wit,  i  ■ 
shambles,  — — —  stalls,  —  booths,  and  *  ■  tables,  in  and 
upon  the  said  closes,  and  kept  and  continued  the  said  sham- 
bles, stalls,  booths,  and  tables  so  there  put,  placed  and  erected 
without  the  leave  or  license,  and  against  the  will  of  the  said 
A  By  for  a  long  space  of  time,  to  wit,  from  the  said  — ^  day  of 
-,  in  the  year  aforesaid  hitherto;  and  thereby  and  there* 


;* 
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Irith,  dunng  all  the   time   aforcsaidi  greatly  encumbered  the  Tolan^t^e 
said  closes  respectively,  and  hiAdered  and  i;^*evetned  the  said 
ji  B  Wtm  having  the  use,  benefit   and  enjoyment  thereof,  in  so 

'  ]ar)>;e  and  ample  a  lYi  inner  as  he  might  and  otnerwise  would 
liave  done,  to  wit,  at,  See.  aforesaid.  [Where  there  Haa  been  an 
exfrnlsiofiy  a  count  should   be  added  aa  ante^  383.   and   where 

'  there  fuia  been  a  removal  of  firofierty  severed  from  the  realty^ 
a    count   de   bonia  atsfiortatis^    should  be  added   as  ante,   379.1 

For  that  the  said  C  D  on,  8cc.  and  on  divers  other  days  and  The  like,  set- 
limes  between  that  day,  and  the  day  of  exhibiting  this  bill,  (or  name'**of  the 
in  C.  P.  « before  the  commencement  of  thia  auU*')  with  force  buttLs  00  *' 
atKl  arms,  &c.  broke  and  entered  a  certain  'close  of  the  said  A  B 

called ,  situate  and  being   in  the  parish  of  — — ,  in  the 

county  of  — — ,  [or  if  it  be  described' by  abuttals,  omit  the  name 
of  the  cloae,  and  state   *the  abuttals  according  to  the  facts,  and         *   ggg 
which  may  be  as  follows  :]  abutting  towards  the  east,  on  a  cer- 
tain ctese  in  the  possession  of  E  F ;  towards  the  west  on  a  field 

called ;  towards  the  north,  on,  &c.  and  towards  the  sbuth> 

on,  &c.  and  then  and  there,  &c.  [describe  the  treafiaaaea  accord" 
ing  to  the  facts,  which  may  be  as  in  the  last/ireccdcnt.^ 

[Commencement  and  conclusion  in  K.  JS,  C.  P»  or  Exchequer^  For  catting 
as  ante,  367  to  370.]     For  that  the  Said  C  D,  on,  &c.  and  on   ^r\^^^  ,^j^y  I 
divers  other   days  and   times,  between  that  day   and  the  day  '^^*^»-(^) 
of  exhibiting  this  bill,  with  force  and  arms,  &c.    to  wit,  at,  5:c. 
felled,  cut  down,  prostrated  and  destroyed  the   trees  and   pol* 

lards,  to  wit,  — —  oaks, ash  trees,  elms, other 

trees,  and pollards  of  the  said  A  B,  of  great  valtie,  to  wit, 

of  the  value  of — /.  then  growiiif^  and  being  in  and  upon  certain 
lands  there  siiuate,  and  took  and  carried   away  the  sume,  and 


(n)  In  onler  to  avoid  the  rfcccssity  tor  otherwise    the   plaintiff    m«y  he 

for  ft  new  assijjnment,  in  case  the  de-  nonsuited  on  this  count,  1  T.  It.  4*9. 
fendant  sliould  plead   Ubtrnm    teiie-        (o)  It  is  ut.uul,  where  the  facts  wiil 

mentiiniy  it  is  frequently  ad visahio  to  support  the  iillegation,  to  dccUre  as 

state  the  fuimc  of  the  close,  or  its  >vcil  for  the  trespass  on  the  close,  a» 

abuttal»,  see  1   Saund.  290.   a.  b.  c.  for  catting  down  the  trees,  but  where 

S  BI.  Hep.  1080.  •^Inte,  vol.  1.  Index,  the  land  has  been  demised,  but  the 

tit.  AbiittAto ;  bat  in  tiiis  case  care  ti*ees  excepted  in  the  lease,  the  above 

ipu&t  be  talk.eQ  that  the  description  count  is  most  proper.     1    Sjxund.  3'2? 

»:orrespond  precisely  with  the  facts,  n.  5.    7  T.  H.  1  .*>. 

*  Vol.  II.         •  .       [  44  1 
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Vtlmd,'^.  eonverted  and  disposed  thereof  to  his  own  use,  [add  a 
for  carrying  awsff  trtet  geiurMy  a$  mntCy  379.J 

DeokwtiMiik  *   [Commencement  and  conchmonin  K.  J3.  v.  F,  or  Mxchequer^ 

AimTfroiits, '"  ^^^^  ^^  ^^  370.]    For  that  the  Bud  C  D^  heretofore,  to 

w'i*  "St^  ^**  ^^'  &c.(9)  with  force  and  arms,  8cc.  broke  anA  entered 

»ent(^}        .  p  M.     meSBuages,  &c.  [the  firemises  are  to    kc  detcri^d  as 

-He  3g9         in  the  declaration    in  ejectment  in  vffdch  judgment  *waa  ob- 

«  tained]  situate    and    being   in  the  parish  of     ■■    ,  in   the 

county  of       ■  ■ ,  and  ejected,  expelled,  put  out,  and  amoved 

the  said  ^  B  from,  his  possession  and  occupation  thereof,  and 

kept  and  continued  him  so  expelled  and  amoved  for  a  long 

space  of  time,  to  wit,  from  the  daf  and  ye&t  aforesaid,  until 

».  and  upcHi,  Sec.  (the  day  tm  which  fioeseeeion  wa»  obtained^)  and 

during  that  time  took  and  had  and  received  to  the  use  of  him 
.    the  said  C  Dy  all  the  issues  and  profits  of  the  said  t^ements, 
being  of  great  yearly  value,  to  wit,  of  the  yearly  value  of  — <^. 
Dainage.(r)     Whereby  the  said  A'B^  during  all  the  time  aforesaid,  not  only 
lost  the  issues  and  profits  of  the  said  tenements,  with  the  ap* 
purtenances,  but  was  deprived  of  the  use  and  means  of  cyltiva* 
ting  the  same,  and  was  forced  and  obliged  to,  and  did  neces^ 
aarily  lay  out  and  expend  divers  large  sums  of  money,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
«  -W.  in  and  about  the  recovering  of  the  possession  of  the  said 

tenements,  with  the  appurtenances,  to  wit,  at,  Sec.  aforesaid. 


(^)  Seethe  precedents  ia  Ronn.  raent,  but  where  the  plaiiitifTsrigbt 

Eject.  535,  536.    2  Rich.  C.  P.  440.  of  possession  and  the  defendant's  uii^ 

This  action  may  be  in  the  name  of  lawful  entry    were  anterior  to  that 

the  nominal  pUintiff,  or  of  the  lessor  time,  it  is  advisable  to  state  the  time 

of  the  plaintiff;  if  there  were  sererld  according  to  the  fact, 

demises,  and  the  party  interested  had  (r)  la  Uiis  action  the  plain tiflT  may 

uo  right  of  possession  anterior  to  the  recover  in  damages  the  value  of  the 

day  of  the  demise  in  the  ejectment,  occupation  of  the  premises,  together 

it  is  frequently  most  advisable  to  pro-  with  the  costs  of  the  action  of  ^cct- 

ceed  in  the  name  of  tlie  former ;  but  ment,  and  if  any  particular  damage, 

otherwise  in  that  of  the  latter,  in  or-  waste,   or  injui^    to    the    premises 

der  to  recoTer  anterior  mesne  profits,  were  committed  by  the  defendant,  it 

As  to  this  action  in  general,  see  Kunn.  sluMild  be  stated  specially,  and  such 

Eject  438  to  445.  and  ante,  vol.  1.  statement  mi^  be  as  in  the  precedent^ 

Index,  tit  Mesne  Profits.  ante,  315,  386 

{q)  This  is  usually  the  day  of  the 
•aster  kid  in  the  declaration  in  eject- 


■ 
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Aftd  other  wrongs,  Sec.  [^C^neituion  in  JC,  B.  C.  P,  or  JSx^  To  Jimd^  &f, 
chequeVy  a*  antCy  367  to  S70.] 

[Commenctmtnt  and  ttmchulon  m  K.  B.  C.  P,  or  Exche^fuen  TfetfttM    *. 
«ff  fln^r,  »6r  to  370.]    For  that  the  said  C  D,  (bemg  at  the  ^^t^ 
BeYMral  liines  in  this  count  mentioned,  a  dinolute  person,  and  [^"'^''^l^^V 
not  an  apprenice  in  oompany  with  his  master,  duly  qualified  «»<>  s.  w.  fe 
by  law.  80  to  do)  on,  flee,  and  on  divers  *Qther  days  and  times  («}  • 
between  that  day,  and  the  day  of  exhibiting  this  bill,  (or  In        *  390 
C  P.  ^  the  commencement  of  this  mU$^*')  with  force  and  arms, 
l&c.  bisoke  and  ent«:«d  a  certain  close,  or  piece  or  parcel  of 
land  called        .,  of  the  said  ji  ^,*8ituate,  lying  and  being  in  the 
parish  of         ,  in  the  county  of     ■    ,  and  then  and  there  hunt- 
ed in,  upon,  and  over  the  said  close  or  piece  or  parcel  of  land, 
and  then  and  there  with  feet  in  walking,  and  with  divers  dogs, 
trod  down,  consumed,  and  spoiled  the  grass  and  herbage  of  the 
said  ^  J9,  of  great  value,  to  wit,  of  the  value  of  -W.  there  then 
growing  and  bemg;  and  also  then    and   there  broke  down, 
pulled  down,  pulled  to  i^eces,  prostrated  and  destroyed  the 
hedges  and  fences,  to  wit,  — -— *  perches  of  the  hedgeSf  and 

perches  of  the  fences  of  the  sud  A  By  of  great  value,  to 

wit,  of  the  value  of  — ^.  there  then  erected,  standing,  and  being, 
contrary  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided.(0  And  also  for  that  the  said  C  D.  on  the  said  — —  day  Sewmd  oooot 
of——,  and  A.  D.  — ^,  and  on  divers  other  days  between  that  <J^iI2lS»? 
day  and  the  day  of  exbibiting  this  bill,  with  force  and  arms,  &c.  *"*^  *•"*»  ^ 

broke  and  entered  divers,  to  wit, other  closes  of  the  said 

A  Bf  situate  and  being  in,  Sec.  aforesaid,  and  then  and  there 
with  feet  in  walking,  and  with  the  feet  of  divers  dogs,  trod 
down,  trampled  upon,  crushed,  and  spoiled  the  grass  and  com 


(a)  The  use  of  declaring  gpeeiallf  add  a  count  for  the  trespass   st  eom- 

4m  the  statute,  is  to  entitle  the  plain-  mon  lav,  though  upon  tba  speeial 

tiff  to  fuil  costs,  see  the  precedent  count,  the  pUiutiff  may  recover  an 

and   opinion,    9  Wentw.    isr,  1S8.  for  a  eommoD  trespass,  if  he  fail  io 

HuUock  on  Costs,  90  to   102.    It  is  proving    the    circumstances,    which 

not  necessary  to  negative  the  quali-  bring  the  case  within  the  statute, 

fications,  1  Ld.  Raym.  149.    2  Wils.  (^)  The  conclusion  contra  formal 

70.    3  Bl  Com.  SI 5.  or  to  conclude  ttatuti  is  not  uecessarjr,  eupra,  aet^ 

contra  formam  statuti,  1  L<d.  l^>'m.  {s) . 
1 50.    HuHook,  92.    It  is  advisable  to 


J 
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J^rjfku^t-    of  the  scdd  vf  B^  then  growing  and  being  in  the  said  cloiM^ 
a&d  theo  and  the|e  being  of  great  Talue.  to  nvit,  of  the  value  of 


and  then  and  there  with  the  said  dogs^  and  with'gnnsy 

hunted  and  searched  in  the  said  closes,  for  hares,  pheasants, 

partridges  and  mher  ganie«  and  killed,  seized,  took,  and  carri*^ 

ed  samy  from  and  off  the  said  closes,  divers,  to  wit,  -—^  hares, 

■  ■  i    pheasants,  >*-*— .partridges,  and         <   conies  of  the  said 

«        ^  By{u)  of  great  value,  to  wit,  of  the  value  of  -^.  then  being 

^391        ^^  ^^  upon  the  said  ^closes,  and  converted  and  disposed  there* 

Third     count  of  ^  ^^   ^^^  ^^'     ^^'^  ^^^   ^01*    ^^^^   ^^  ^^  ^  ^  ^^)  ^^ 

Ibr  ciin7ins»  i^oresaid,  with  force  and  arms,  &c.  to  wit,  at,  &c.  aforesaid, 
kyied,  seized,  took,  and  carried  away  divers,-  to  wit,  -^— 
other  hares,  ■  other  pheasants,  •^— -*  other  partridges,  and 
■  other  conies,  of  the  said  A  B,  of  great  value,  to  wit,  of 
the  value  of  -— ^.  and  converted  and  disposed  thereof  to  his  own 
use.  And  other  wrongs,  &c.  [conclusion  in  K,  B»  C.  P,  or 
Exchequer,  as  ante,  367  to  S70.J 

IftrttcouDifor       [Commencctnent  in  K,  B.     C.  F.  or  Exchequer^  a*  an/tr.   367' 
i)8hing:     in  y       7  7 

plaintiff's        /o  370.  iAe  venue  ia  local.'] — For  that  the  said  C.  JD.  on,  &c.  and 

^i^mMB^   °^  *^^^®*'^  ®^^®^  ^'^y^  ^"^  ^^^^y  between  that  day  and  the  day  of 
(Jf)    .  ejihibiting  this  bill,  with  force  and  arms,  &c.  broke  and  enter- 

ed the  close  of  the  said  A  B,  covered  with  water,(i/)  situate 
and  being  in  the  parish  of  — ,  in  the  county  of—,  and 
then  and  there  fished  in  tlie  said  c^lose  for  fish,  and  the  fi^, 

to  wit,(z)  salmon,         ■  trout,  ■    ■    ■  pike, carp,  — . 

tench, perch,  —1  roach,  and  — — .  eels,  of  the  said  A 

f       By^a)  of  great  value,  to  wit,  of  the  value  of  — /.  there  then 


(«)  Tliis  is  sufficient,  though  fir^rat  is  frequently  advisable  to  insert  thi« 

may  be  fer^  natura^  the  plaintift'  by  count,  Co.  Lit,  1*26.  b.  n.  I. 
reason  of  his  possession  of  Uie  land        (y)  This  is  the  mode  of  deitcribin|^ 

having  a  local  property  therein,  Ld.  the  right  to  a  pond,   &c.  where  die 

Itaym.  350.  and   the  same  rule  pre-  plaintifT is  entitled  to  the  land  under 

vallsas  to  fiiih  taken  in  a  bcveral  fish-  the  water.    Co.  Lit.  4.  b.     Yclv.   143. 
cry.    Cro.  Cnf.  553,  554.  (z)  Inseit  a  sufficient  oumber  of 

i^x)  See  the  precfMient'?,  9  Wentw.  each    dtscription  uf  fish,  tb  t  may 

Index,  24.     As  to  ihc  law,  sec  Com.  probably  have  been  takeo. 
Dig.  Piscar}'.  Co.  Lit  1^.  a.  n.  7.    S         (a)  As  to  the  allegation  of  tlie  pro- 

Bl.  Com.  89.  a  Salk.  637.  4  T.  R.  437.  perty  in  the  fish,  ante,  390.  ii.'  (u). 

As  the  owiMJr  of  tlie  soil  Is  piuma  fa-  and  Cro.  Car*.  553. 
fM  entitled  to  the  fisherj'  Ihereiu^  it  *         *  . 


ill.  TO  REAL  PROPERTY. 


t 
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fiMd  and  being»  ctught>  took»  and  carried  away  the  saiiie>  and  r^jUhing-, 
oonverted  and  disposed  thereof  to  his  own  use.  . 

■"        * 

And  whereas  also^  the  said  C  2),  on,  Sec.  and  on  divem  other  Second  count 
days  and  times,  between  that  day  and  the  day  of  exlubiting  this  p^)ainti^''f  ae^ 
bin,  with  force  and  arms,  &c.  broke  a^d  entcfred  the  sevend  ^^^  fi»lwry. 
fishery,  of  the  said  ^  B^in  a  certain  river  called       ■  ,  situ-*  , 
ate  and  being  in  the  parish  of  *        ,  in  the  county  of         , 


and  then  and  there  fished  in  the  said  fishery  for  fish,  and  the 
fish,  to  wit,  &c.  (enumerate  a»  in  the  l<ut  precedent^  of  the  said 
A  B,  there  then  fi>und  and  being,  of  great  value,  to  wit,  of  the 
vakie  of  — ^.  caught,  took  and  carried  away,  and  converted  and 
^posed  thereof  to  his  own  use. 


*.  3D2 


And  also  for  that  the  said  C  D,  on,  8cc.  and  on  divers  other  Third   Mdnt 
days  and  times,  between  that  day  and  tlie  day  of  exhibiting  plaintiff  "s^re* 
this  bill,  with  force  and  arms,  &€♦  in  the  free  fishery  of  the  fi»l«ry.(A5 
said  A  By  in  the  parish  aforesaid,  in  the  county  aforesaid,  fish- 
ed, and  the  fish,  to  wit,  &c.  {oM  in  the  firecedentj  ante^  391.) 
there  then  found  and  being,  of  great  value,  to  wit,  of  the  value 
•f  — L  caught,  took  and  carried  away,  and  converted  and  dis- 
posed thereof  to  his  own  use. 

And  also  for  that  the  said  C  Z),  on,  Sec.  aforesaid,  and   on  Fourth  ooiint 
divers  other  days  and  times,  between  that  day  and  the  day  of  plaintiff**  fiab 
exhibiting  this  bill,  with  force  and  arms,  &c.  to  wit,  at,  &c.  S*^*^'^^'^/- 
aforesaid,  caught,  took,  iind  carried  away  other  the  fish,  to  wit, 
See.   (as  in   the  precedent^  ante^  391.)  of  the  suid  A  Bj  there 
then  found  and  being,  of  great  value,  to  wit,  of  the  value  of  — •/. 
and  converted  and  disposed  thereof  to  his  own  use,  to  wit,  at, 
kc.  aforesaid)  [conclusion  in  JT.  B,  C.  P.  or  Lxchcquer^  as  antCy 
3 fir  to  370.J 

For  that  the  said  C  X),  being  at  tbe  several  times  in  this  Against  an  in- 
count  mentioned,  a  dissolute  person,  and  not  an  apprentice  in  m",i','^on™^iat? 

4  and  5  W.  &c 

T ''''•■ 1VI.C.2S.S,  10. 

f<»i'  fihliii^g  in 
(4)  It  Is  doubtful  whether  trespass        (c)  See  the  preccdet.t*  9  WcRtw.    plaii  tin '»  ge- 
liea  for  fibbing  in  a  free  fisiiery,  and     157.  where  tJic  facts  win  support  this    vei-al  fishery. 
therefore  a  vei-dict  shtmid  not  be  ta-    county  it  is  advibaUe  to  insert  ii  iu   (') 
ken  unnecessai  ily  on  this  count    Co.     order  to  recover  full  costs,  see  ante^ 
lit.  127.  b.  notes  to  122.  a.  n.  7.     \M.    389.  ncte  (s).     Other  counts  at  cum- 
Cool  39.    SSalk.  687.  F.  N.  ii.  8S.    moA  law,«»  above  should  be  iaaerKMl. 


.ifc 
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j^^fithif^,  compaii)^  with  his  master,  dulj  qualified  hj  *lav  ao  to  dot «» 
Sec.  and  on  divert  othccdays  and  tiroes,  betweeii  tiiat  day  aad 
the  day  of  exhibiting  tiiia  bill,  (or  in  Common  Fiew^  i/ie-*  rom«^ 
m^eetnent  qf  this  Mdt^^)  with  force  and  armSy  1^.  bro^e  and 
entered  a  certain  clo^,  or  piece  or  parcel  of  land,  cailed  j  » 
of  the  said  A  M^  situate,  lying,  and  being  in  the  parish  of.  , 
in  the  county  of  *— ,  and  then  and  there  fished  m  the  aevend 
iisfaery  oi  A  B  there  without  the  leave  or  license,  and  against 

"  .the  will  of  the  s^d  A  By  and  contrary  to  the  form  of  the  statme 

in  that  case  Ytiade  and  pronded,  and  the  fish  of  the  said  A  it, 
to  wit,  &c.  [enumcraic  the  JUh  as  in  the  firecedentj  anttf  3»l*"j 
of  great  Value,  to  wit,  of  the  value  of  •*/.  there  then  found  jod 
being,  took  and  carried  away,  and  converted  and  disposed  there- 
of to  his  own  use,  to  wit,  at,  &c.  aforesaid.— [^t;^  other  count* 
U9  a^oiur.  J 
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In  the  King*s  Benchj  (or  ^  Common  Pleasj*') 

4 

Mchaelma8(b)  Term^  48  Geo.  Ill 

DecUratfoni^'      M  0°  ^it.)     Richard  Roc(rf)  was  attached  to  an- 

jri^inai  in  K.  swer  John  Doe(rf)  of  a  plea,  whefcfore  he  the  said  Richard  Roe, 

B'.  or  C.  IP.  ou 

a    single    de-  . 

mue.{a) 

(a)  It  is  moit  nsiial  to  proceed  in  himself  of  the  Bubtequent  terms  aod 

cijectmcnt  io  K.  B.  by  declaration  on  plead  onlj  the  general  issue.  ^ 

«  supposed  original  vnit.  (c)  The  venue  is  h)ca1,   and  even 

{d)  Though  we  have  seen  that  in  after  verdict,  if  the  venue  were  Hid 

general  a  declaration  must  not  be  in-  in  a  wrong  cOanty^  it  would  be  doubt- 

tituled  of  a  term  anterior  to  the  cause  ful  whetlier  the  plaintiff  could  obtaiQ 

of  action,  (ante,  1.  n.  (a),)  yet  in  ejeet-  possession,  7  T.  R.  588. 
raent  it  is  otherwise,  and  the  demise        (iQ  Any  names  may  be  adopted  for 

and  ouster  are  frequently  laid  afler  these  nominal  parties,  but  the  com- 

the  term  of  whieh  the  declaration  mon  names,  John  Doe  for  the  sap- 

against  the  easital  ejector  is  intituled,  posed  plaioliff,  and  Riehard  Roe  for 

and  no  objection  can  be  taken,  be-  the    casoal    Rector  are    preferable, 

eause  the  nominal  defendant  eannot  Though  usual,  it  i»  not  neeeasary  to 

demur,  and  the  real  defendant,  if  he  insert  the  supposed  addition  of   the 

appear,  must  by  the  terms  of  the  con-  defendant,  the  stat.  1.  Hen.  V.  e.  5. 

ceat  rule,  accept  a  declaration  against  not  eKtendhsg  to  deolavationsii  5  Bos. 

k  Pull.  399. 
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force  and  arms,  Sec,  entered  into  [here  Jhllowe  the  statC'^    on  a   dngle 
tBCttt  0/  the  ftf'emmesf  fo/r  the  retvoery  qf,  which  the  action  U  *"*^**- 
^hrough^     The  ftieader  wU  select  such  parts  of  thefoUovnng 
de^rif^Wiy  a«  moy  he  apftUcaile  to,  hU  ease^  truer  ting  a  suf- 
.ficient  number  qfhouaeej  aereey  (^c.  to  corver  the  real  guantitiff 
a?ul  will  take  care  not  to  adofit  the  term  '^  tentmentj'.Xe!)]'Xhe 
laMior  of  — ,  in  tlie  county  of  — ,  with  the  rights^  mem.-  a  manor.C/) 
berS)  and  s^urtenances  thereunto  'belonging ;  and  also  into        ^395 
tlie  rectory  of  the  pariah  church  of  — *,  in  the  county  afore-  ^tS^(**** 
aaidy  and  also  all  and  singular  th^  tithes  of  com^  grain,  bay, 
wood,  gvass,  yrooL,  lambsy  and  calves,  arising,  growing,  venew- 
uxg^  increasing  and  happening,  within  the  said  parish  of.  ■  »*, 
«nd  wkh  the  bouudih  limits,  and  titheable  places  of  the  said  rec- 
tory ;  — p—  and  also  into        ■  messuages,  — —  cottages,  — -  MeMiiif^ 
bams,  ■■        stables,         ■  coach-houses,  —  outhouses,  and 


yards,    ■       gardens,  orchards,  — — .  acres  of  arable  land,  ^^P"''*'^*^* 

— -*.  acres  of  meadow  land,  —  acres  of  pasture  land,  — — 

acres  of  wood  land,  .  acres  of  land  covered  with  water, 

and  —  acres  of  other  land,  with  the  appurten^ces,  situate 

and  being  in  the  /mmAf  of     ■■        aforesaid,  in  the  county  of   ' 

-    ■      aforesaid,   with  common  of  pasture  thereunto  belonging 

and  appertaining,(A]  which  AB{i)  had  demised  to  the  said  John  The  snpposcni 

demise  bv  the 
les-sor  of  the 

(e)  For  what  an  ejectment  will  tie,  and  to  repeat  the  descriptioD  of  the  » 

And  what  is  a  saffioient  deseription,  tenements  as  lying;  in  the  other  parish, 

see.   Hunn.  E^^ctment,   1)21  to    136.  but  it  seem$  fiu0icicnt  to  describe  the 

Sel«r)'n'8  N.  P.  "BS^i  to  624.  Tlie  term  whole  as  lying  *' in  the    parishes   of 

*«  tenemert^*    is    imiirupery   because  —  and ,  see  Ci-o.  Eliz.  ICS.    :i 

ejectment   in   general  ties  only    for  Lev.  334.  1  Bun*.  6^23.    5  Burr.  ^*7S. 
corporeal   hereditaments,    and    the        (A)  Ejectment  lies  for  common  ap- 

term   *'  tenement*  includes  incorpo-  purtenant,    when    claimed  top^elher  ' 

reaf  estates,  3  Bl.  Com.  17.  and  an  with   the  land  to   which  it  belongs, 

iTJectment  for  a  messuage  and  teoc-  Stra.  54.    Ruon.  Bjectmcnt,    131. 
ment  was  holden  bad  after  verdict,  1        (i)  This  is   io  be  the  pet-son  who 

East,  441.     2  Stra.  89L    Sed  vide    2  ia  the  real  pUintiff,  and  who  had  the 

Saund.  44.  n.  3.  le^cU  estate,  and  rl^fu  o/postession  at 

if)  Ejectment  lies   for  a  manor  the  time  of  the  supposcil  (Icmisc,  7 

^nendly.  Latch.  61.    Lit  Ucp.  301.  T.  R.  47.  and  if  there  be  any  doubt  iu 

Riion.  b^ject.  139.  whom  the  legal  right  of  poss<;s.sion 

(^)  Ejectment  lies  for  thfae,  see  was  vested,  or   if  paifties   iotercst- 

Ttunn.  Ejectment,  133  to  136.     As  to  ed  be   tenants  in  common,  several 

the  description,  see  Ball.  N.  P.  99.  «oiiats  on  the  several  demises  of  ilic 

t  If  the  tenements  lie  in  different  different  persons  shouhl  be  inserted  as 

pariskeB,  it  has  been  usual  to  enume-  in  -the  following  p^receitents. 
Tate  the  whdle  n  lying  in  one  parish^ 


#  .     - 
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Xkt  a  tttigJe  Docj  for  a  term  which  is  not  yet  expired,  and  ejected  him 
from  his  said  farm  ;(!■)  and  other  wrongs  to  the  said  John  Doc^ 
Jhere  did,  to  the  great  damage  of  the  said  John  Doe,  and 

Count  |MDrt.(0  a$i;ainst  the  peace  of  our  lord  the  now  king,  8cCd»-And  there* 

*  396  tipon  the  *said  John  Doe,  hj  E  F  his  attorney  complains,  that 

whereas  the  said  A  By{m)  on  the  —  day  of  ,(»)  in  the 

——— year  of  the  reign  of  our  said  lord  the  king,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  had  demised  the  said  tene- 
ments,(o)  with  the  appurtenances  to  the  said  John  Doe,  to 
have,  and  to  hold  the  same  to  the  said  John  Doe«  and  his  aS'v 

*  signs,  from  the  — — .  day  of  .(A)  in  the  year  aforesaid^ 
for«  and  dtiringt  and  unto  the  full  end  and  term  of  ^y) 
years,  from  thence  next  ensuing,  and  fully  to  be  completed 

PI  *  tiff'         ^^'  ended. — By    virtue  of  which  said  demise,  the  said  John 

eiitity.  Doe  entered  into  the  said  tenements,  with  the  appurtenances^ 

and  became  and  was  thereof  possessed,  for  the  said  term,  so  to 

The  oosth*.      him  thereof  granted,  as  aforesaid.-    And  the   said  John  Doe, 

kein^  so  thereof  possessed,  the  said  Richard  Roe,  afterwards, 

to  wit,  on  the day  of  — — ,(r)  in  the  — —  year  aforesaid, 

with  force  and  arms,  Sec.  entered  into  the  said  tenements,  with 
the  appurtenances,  in  which  the  said  John  Doe  was  so  in- 
terested, in  manner,  and  for  the  terra  aforesaid,  which  is  not 


* 


t 


* 


f 


(k)  The  term  ftrm  here  signifies  and  the  2(1  upon  a  demise  just  before 

the  leasehold  estate  in  Uic  premises,  the  ooTimencement  of  the  aeUon  and 

>nn(l  docs  not  mean  a  fa»*m  in  its  com-  another  ouster,    see  Jthe  precedent, 

■'         n»on  Hceeptatlon  ;  it  is  therefore  ap-  posty  399,  4W. 

plicable  to  houses  as  well  as  land,  2        (o)  The  words   **  said  tenements" 

Bl.  Com.  318.  bavin jj  reference  to  the  anterior  spe- 

(/)  The  count  part,  as  in  trespass,  cificnlion,  are  here  sufficient, 
in  C.  P.  ante  J  369.  is  an  amplification        (/>)  This  is  usutdly  the  daj  before 

of  the  writ  that,  of  the  demise. 

(fii)  llic  lessor  of  the  plaintiff  as        (7)  It  is  usual  to  insert  tevcn  years' 

ante  305.  note  (i).  if  the  demise  he  recent,  but  a  sufB. 

00  Cai-e  must  l>c  taken  to  insert  ciont  number  of  years  should  he  in- 

sonie  day  after  the  lessor's  right  of  serled,   so  as  certainly  to  extend  be- 

entr)'  commenced,  2  East,  2S7.     5  yond  the  time  when  final  judgment. 

East    13^2.  ante,  vol.  1.  lit.  Dedara-  maybe  obtained,  Skin.  161.    Runn. 

tion.    If  the  rijbt  of  possession  ac-  Ejectment,  '■ZZ7.  451,    3  T.  U.  13. 
crued  a  considerable  time  before  the        (r)  The  ejectment  or  ouster  sh^juld 

commencement  of  the  action,  it  is  be  stated  to  h  »ve  been  after  the  com, 

Uflual  to  insert  two  sets  of  countj,  mencemcnt  of  the  supposed   demise. 

The  1st   on  a  demise    immediately  and  it  is  usual,  though  not  necessary, 

after  the  right  of  possession  accrued,  to  mention  a  particular  day,Cro.3ac: 

and  an  ouster  immediately  following,  31 1. 


/ 


pear  therettt. 


t 
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expired,  and  ejected  him  the  said  John  Doe,  out  of  his  said 
farm^  and  other  wrongsf  to  the  said  John  Doe  then  and  there 
did,  to  the  great  damage  *of  the  said  John  Doe,  and  a^nst  the  m  39^ 

peace  of  our  said  lord  the  king  ;  wherefore  the  sud  John  Doe 
saith  that  he  is  injured,  and  hath  sustained  damat^e  to  the  value 
of  50/.  and  therefore  he  brings  his  suit,  &c- — (^t  the  foot  of 
the  declaration^  a  notice  to  tpficar  must  be  anbMcnbed  aa 
/biiows.) 

Mr.  C  Df  \The  tenant  in  actual /lossr/tsion.^ 

I  am  ioformed  that  you  are  in  possession  of,  or  claim  title  Kotiec  t»tp. 
to,  the  premises  in  this  declaration  of  ejectment  mentioned, 
or  to  some  part  thereof,  and  1  being  sued  in  this  action  as  a 
casual  ejector  only,  and  having  no  claim  or  title  to  the  same, 

do  advise  you  to  appear  in  next term,  (or  if  the  premises 

.lie  in  London  or  Middlesex^  «*  on  the  Jirnt  day  of  next 
termy^^s)  in  his  majesty's  court  of  king's  bench,  wheresoever, 
&c.  (or  in  the  common  pleas,  "  in  hin  majenty^s  cmirt  of  com" 
mon  bench  at  Westminster j*)  by  some  attorney  of  that  cour]^ 
and  then  and  there,  by  rule  of  the  same  court,  to  cause  your- 
self to  be  made  defendant  in  my  stead,  otherwise  I  shall  suf- 
fer judgment  therein  to  be  entered  against  me  by  default,  and 

you  will  be  turned  out  of  possession.— Dated  this day  of 

.,  ji.  D 

yours,  See. 

Kichard  Roe.(r) 


Jn  Klng*8  Bench,  (or  *  Common  Pleas,''*) 


AUchaelmas  Termy  48  Geo,  III.. 


inufts. 


-,  (to  wit.)     Richard  Roe  was  attached  to  answer  John  The  like 


two      Cl.  til'   »*< 


Doe  of  a  plea,  wherefore,  he  the  said  *Richard  Roc,  with  with  one 


*  o98 


(«)  In  a  eountry  cause  the  notice  notice  was  signed  in  tbc  name  ofJolia 

should  be  to  appear   generally  in  the  Doe  the  nointunl  plaiiitiif,  the   court, 

ensuing  term,  but  in  London  or  Mid-  refused  to  set  a-^idc  the  judgment.    8 

dl99ex  09  the  fint  day  of  the  term,  T.  R.  351. 

^meaning  the  first  day  in  fuU  term,)  («)  When  to  insert  tvo  demises, 

Selwyn's  M.  P.  640.  see  antt^^  3'JS.  n  .te  (»),  39G.  note  (n) 

(r)  Strictly  this  should  be  the  name  Mciat  of  the  notes  to  the  lat>t  prco£' 

Af  the  casual  ejector,  but  where  the  dent  are  here  also  applicable. 

Vol.  II.  [  ^5  J 


J 


Writ  part,  Iflfc 
deiuise. 


.JPWf  part,  Sd 
^emiae. 


Coimf  part. 


addemifie. 


*  399 

FUunUfi^ 
•   eatry. 


file  OQSter. 
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force  apd  arms,  ^c.  entered  intOi  &cc.  (enumerate  the  firemisett 
according  to  the  fact ^  qnd  09  ante^  395.)  with  tip  appurteoaii- 
ces,  situate  and  being  in  the  pari^of —— ^,  in  the  cojis^  of 
" »  which  A  B  had  demised  to  the  said  John  Dc^,  for  a 
term  which  is  not  yet  expired)  and  ejected  liim  from  bos  said 
farm.— -And  a!so,  wherefore  the  said  Richaird  Hoe,  with  force 
and  arins.  Sec.  entered  into  «■  ■  other  messuages,  &c.  (mumc- 
rate  the  firemisea  as  aboye,  itiaerting  the  word  "  other  Tne^Buage^ 
IS^c)  with  the  appurtenances,  situate  and  being  in  the  parish 
aforesaid,  in  the  county  aforesaid,  which  G  H  had  demised  to 
the  said  John  Doe,  for  a  term  which  is  not  yet  expired,  and 
ejected  him  from  his  said  last-mentioned  &rm ;  and  other 
wrongs  to  the  said  John  Doe  then  and  there  did,  to  the  great 
damage  of  the  said  John  Doe,  and  against  the  peace  of  our 
lord  the  now  king.  And  thereupon  the  said  John  Doe,  by 
bis  attorney  complains  :  That  whereas  the  said  A  J9,  on  the 

day  of——,  in  the year  of  the  reign  of  our  said  lord  the  king, 

at  the  pariah  aforesaid,  in  the  county  aforesaid,  had  demised  ^  ^e 
%aid  John  Doe,  the  said  tenements  with  the  appurtenances ^r^ 
above  mendoned,  to  have  and  to  hold  the  same  to  the  said  John 
poc,  and  his  assigns,  from  the  — —  day  of  — ,  in  the  — 
year  aforesaid,  for  and  during,  and  unto  the  full  end  and 
ter^n  of  ■  ^  years,  from  thence  next  ensuing,  and  fully  to  be 
complete    and  ended,   n    And   also,    that  whereas  the  said 

G  Hyoxk  the  said  — — ^  day  of        ■,  in  the year  afotesaidi 

at  the  parish  aferesaid,  in  the  county  aforesaid,  had  demised  to 
the  sui4  John  Doe^  the  said  tenements  with  the  appurtenancesj 
gecondiy  above  mentioned,  to  have  and  to  hold  the  same  to  the 
said  John  Doe,  and  his  assigns,  from  the  said  — -  day  of  ■■  ^  , 

in  the year  aforesaid,  for  and  during,  and  unto  the  full  eod 

aml-term  of  ■»  ■  ■  years,  from  thence  next  ensuing,  and  fully  to  be 
complete  and  ei^d^d.  By  virtue  of  which  said  *sevei|d  de.mises, 
the  said  John  Doe  entered  into  the  said  seteral  tenements,  first 
and  secondly  above  mentioned,  with  the  appurtenances,  and  be- 
came and  was  possessed  thereof  for  the  said  several  terms,  so 
to  him  thereof  respectively  granted  as  aforesaid.  And  the  said 
John  Doe  being  so  thereof  possessed,  the  said  Richard  Roe, 
afterwards,  to  wit,  on  the  —  day  of  ■  ,  in  the  -~  yea^* 
aroresaid,  with  force  and  arms,  &c.  entered  into  the  said  tene- 
tifiepts,  wit}^  the  appurtenapces,  first  and  secondly  abore  men^ 


DECLARATIONS  IN  EJECTMENT,  "    ^ 

»uoned,  In  which  the  said  John  Doe  tras  so  interested)  in  manner  On  ikuikdf 
and  for  the  ssflergl  terms  aforesaid,  which  are  not  yet  expired ;  *'***''' , 
and  ejected  the  said  John  Doe  from  his  r<iid  several  farms,  and 
other  wrongs,   &c.  [at  in  she  precedent^  ante^  $96.  Jr^m  /Ac  f    ' 
mid  with  the  likt  noUce  to  aflfiear.'] 

In  the  King^9  Bencky  (or  «<  Common  Pleat.**)  * 

Michaeimas  Tertttj  4B  Cfro*  III^ 

■ 

'»-  ■  *  ■,  (to  wit)    Richard  Roe  was  attached  to  answer  John  ^i^^  yi^^  ^ 
J)oc  of  a  plea,  wherefore  the  said  Richard  ftoe  with  force  and  ^V\^  demiaei  i 
arms,  &c.   entered  into        ■  ■  messuages,  Sec.  [enumerate  the  ien.(tt) 
tenementt  according  to  the  fact ^  and  as  antCy  395.]  with  the  ap- 
purtenances,   situate    and   being   in  the  parish  of   — -— ,  in 
-the  county  of    ■    ■,  which  ^  B         '  had  demised  to  the  said 
John  Doe,  for  a  term  which  is  not  yet  expired,  and  ejected 
him  fram  his  said  farm.    And  also,  wherefore  the  said  Richard  Q'l  ftemiae. 
Roe,  with  force  and  arms,  8cc.  entered  into  other  messua-  ^*' 

ges,  &c,  [enumerate  ae  in  the  first  county  tneerting  the  vordu 
.  <(  other  mesntagey*  l!fc7\  *witli  the  appurtenances,  situate  and  ^  ^|jQq 
being  in  the  parish  aforesaid,  in  the  county  aforesaid,  which  the 
said  AB  had  demised  to  the  said  John  Doe  for  a  term  which  is 
not  yet  expired,  and  ejected  him  from  his  said  last^mentaoned 
&rm ;  and  other  wrongs,  to  the  said  John  Doe,  then  and  there  did, 
to  the  great  damage  of  the  said  John  Doe,  and  against  the  peace 

tl  our  lord  the  now  king,  &c.     And  thereupon  the  said  John  ^^"^"^  y^^ 

lstdesM»«. 
Doe,  by  —  his  attorney  complains :  that  whereas  ^he  said        ^^ 

A  BytXk  the  —  day  of         ,(y)  in  the  — —  year  of  the  reign 

of  our  said  lord  the  king,  at  the  parish  aforesaid,  in  the  county 

aforesaid,  had  demised  to  the  said  John  Doe,  the  said  tene* 

Ikients  witb  the  appurtenances,  first  above  vftentioned,  to  have  X 


(«)  As  to  the  me  of  this  declart-  time  is  stated  io  the  writ  |Hirts»  there* 

tion*  aee  onle,  396.  note  (n)  ;  most  of  fore,  however  Dumerous  the  demises 

the  notes  to  Uie  precedent,  ante^  304  may  be,  they  foUow  each  other,  with« 

to  ^d7.  are  here  also  applicable.  out  any  statemeut  of  an  intermediate        «   *"     .  'J 

(x)  Though  in  the  eount  part^  the  ouster,  fcc. 
demises  are  laid  at  different   times,        {y)  Some   day  immediately   after  • 

with  an  intcrr^ninf?  oustKr,  yet  as  no  the  right  of  possesaioo  first  a#o.r«ed.  ' 


\ 

i 
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3d  demise. 
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Onihubitdt!^  and  to  hold  the  same  to  the  said 'John  Doe  and  his  assi?n!fV 
from  the  —  day  of  ,  in  the  —  year  afoffesaid,  for  and 

during,  and  unto  the  full  end  and  term  of  — —  years,  from 

]^«*  ciiti7  ami  thence  iiixt  ensuing;,  and  fully  to  be  complete  and  ended.  'By 
viitttc  of  which  said  last  mentioned  demise,  the  said  JoliQ  Doe 
entered  ioio  the  said  tenements,  with  the  appurtenances  first 
above  mentioped,  and  became  and  was  thereof  possessed,  fbr 
the  'said  term,  so  to  him  thereof  granted  as  aforesaid,  aotf  the* 
said  John  Doe,  being   so  thereof  possessed,  the  said  Richard 

Boe,  afterwards,  to  wit,  on  the  — ~  day  of  — »-,  in  the ^ 

year  aforesaid,  with  force  and  arms,  Sec.  entered  into  the  said 
tenements,  with  the  appurtenances  first  above  mentioned,  in 
which  the  said  John  Doe  was  so  interested,  in  manner  and  for 
thc'term  afores dd,  which  is  not  yet  expired,  and  ejected  the 
said  John  Doe   from  his  said  farm.     And  also,  that  whereas 

the  said  ^  B,  on  the  said day  of  — — ,  in  the  —  ye&r 

afoiTsaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had 
demised  to  the  said  John  Doe,  the  said  tenements,  with  tHe 
aj>fHirtenances,  secondly  above  mentioned,  .to  have  and  t» 
Yhold  the  same  to  the  said  John  Doe,  and   his   assigns,  from 

tlie       >  '  day  of ,  in  the year  aforesaid,  for,  and 

during,  and  unto  the  full  end  and  term  of  — —  years,  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended. 
By  virtue  of  whieh  said  last-mentioned  demi«e,  the  said  J(^ii 
Doe  Aotci^d  into  the  said  tenements  with  the  appurtenances 
secondly  above  tinentioned,  and  became  and  was  thereof  pos- 
sessed for  tlie  said  last-meniioned  term,  so  to  him  thereof 
granted  as  aforesaid,  and  the  said  John  Doe  being  so  thereof 
possessed,  the  said   Richard   Roe,  afterwards,  to  wit,  on  the 

•—  day  of  ,  in  the  year  aforesaid,  with  force  and 

arms,  See*  entered  into  the  said  tenements  with  the  appurte- 
nances secondly  «bove  mentioned,  in  which  the  said' Joh|i' Doe 
was  so  interested,  in  manner  and  for  the  term  last  aforeaatd, 
which  is. not  yet  expired, and  ejected  the  said  John  Doe  from 
his  s;.id  last-mentioned  farmland  other  wrongs,  &c.  aa'in  the 
pTcccdint^  ante^  396,  397.  to  the  end  y  and  ttnth  the  like  fiotiet.  t^ 
i{/i/tcar.^ 

If  there  be  several  persons  entitled  to  the  possession^,  the  de- 
mise or  demises^  stated  in  the  decfai<auaD>  must  be  joint  or 
several  astheix*  title  will  warrant.    If  the  lessors  of  the  plain- 


Second  0U5- 
fer. 


^T&ejfke   on 
*  (Icmiaes      by 
t.  aants   in 
enminon.  Ice. 


t- 
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iiffhe  joint'tenanu  or  fiarceners^  the  declaration  must  allege  a  On  dauble  dcr  * 

iwnt  demise  ^  if  tenanta  in  common^  a  several  demise  by  each  '''"^' 

of  their  undivided  fthares  afi  below.     In  the  latter  case,  the 

de^mtioD  should  contain  as  many  counts  as  there  arc  tenants  ^ 

in  cocpmon  lessors  of  the  plainiifT.     But  tenants  in  conmion, 

may  join  in  a  lease  to  a  tliii^d  person,  and  then  the  declaration 

m»y  state  a  demise  by   sucK  lessee,  Selwyn*s  M  P.  637^  638. 

,BulLJ^.  P,  107.     Cro.  Jac.  166.     2  WiU.  232.     If  the  eject- 

ment  be  brqught  by  a  corfiorafion  a^^regatCy   by  an'  infayit^  or 

for  tithes^  formerly  it  was  considered  necessi^ry  to  state  that  the 

demise  was  by  deed,  CarrA.  390.     Cro.Jac.  613.  but  now  this  * 

is  con^dered   unnecessary,  see    L.d,  Bay m.    136.      Sei.Prac. 

2d  f^dit.  c»  i4.  sec.  2.  A.  and  sec.  3.  D.     The  demise  by  Cf^ 

nan(9  in  common^  of  an  undivided  share  is  the    same    as  'the 

precedent,  a?i<<r,  397  to  399.  hiserting  at   the   f  the  following 

Vords  "  one  undivided  moiety  or  half  fiart^  the  whole  into  two 

^uai  moieties  to  be  divided^"  and  adding  a  count  as  in  the  last 

firecedent,  on  the  demise  of  the  other  tenant    in  common,  in- 

.serting  the  same  words.     However,  under  a  count  for  an  en- 

• 

tirety,  or  for  a  moiety,  an  undivided  third  may  be  recovered, 


1  Burr.  326.     3  Lev.  334.     1  Sid.  229, 


ji^Iarkkam  and  Le  Blanc. 


ISUchaelmaa  Term^  4g  G^o.  III. 
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-,  (to  wit.)    John  Doe  complains  of  Richard  Roe,  being  Dccbrafioo 
in  the  custody  of  the  marshal  of  the  marshalsot,   of  our  lord  B'.(r) 
the  now  king,  before  the  king  himself ;   for  that  whereas  A  li 

.on  the day  of ,  in  the  —  year  of  the  reign  of  our 

said  lord  the  king,  at  the  parish  of^ ,  injthe  county  of ,  • 


4 


had  demised  to  the  said  John  Doc, 


messuages,  &c.  [rw«» 


merate  as  ante^  394,  395.]  with  the  appurtenances,  situatcand 
being  in  the  parish  aforesaid,  in  the  county  aforesaid,  to  have 
and  to  hold  the  same,  to  the  said  John  Doe,  and  his  assign^, 


{x)  It  is  not  usukI  to  proceed  in    the  prec^cnt,  ante^  3Q1  to  397. 
K.  B.  by  biil.  .Many  Af  the- notes  to    also  Urre  appUi^aWr 


,1 


r-k^a 


402     '  DECLARATIONS  IN  UECTM^T. 

ja^iUi,  ^in  the       ■    day  of  in  the    ■■       y^aitalbrewidi  bvp  atid 

during,  and  unto  the  full  end  and  term  of  ■  ■    *  years,  from 

PUantiiT'B  en-  thencenext  ensuing)  and  fully  to  be  complete  and  eaded.(a)  By 

mnxer!     ^  •  viitue  of  which  said  demise,  the  said  John  Doe  ^entered  iito 

^  403        the^d  tenesients  with  the  appurtenances,  a^id  became  aii4* 

was  possessed  thereof  for  the  said  term,  so  to  him  thereof 

granted  ;  and  the  said  John  Doe  being  so  thereof  possessed^ 

the  90id  Richdrd  Roe^  afterwards,  to  wit,  on  the        ■    day  of 

■    .     ,  in  the  ■  ■    ■  year   aforesaid,  with  force  and  arms,  8cc* 

^  entered  into  the  said  tenetni^ts  with  the  appurtenance^  m 

which  the  said  John  Doe  was  sq  interested  in  manner  ^d  far 

the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  the 

said  John  Doe  from  his  a^id  farm,  t  s^d^  other  wrongs  to  the 

said  John  Doe,  then  and  there  did  against  the  peace  of  our  said 

lord  the  king,  and  to  the  damagtf  of  the  said  John  Doei  of  50//\ 

and  therefore  he  brings  his  suit,  &c« 

1  JoHK  Den 
•  .  Pledges  to  poosectite,  i       .  and 

'         •  J  RiCHABD    FeMK. 

Kod«e  to  f^-       ^The  notice  to  afifiear  ia  to  be  fireciaely   a9  antty  397.  o»»7- 
"^"^  /^y  the  vforda  ^  wheteaoever^'  tflTc.  and  saying  "  in  hia  ma"^^ 

jeaty^a  court  ofking^a  bench',  at  lVeatmn8ter"J 


In  tlkC  Exchequer. 

J^ehaelmaa  Tiemiy  48  Geo.  III. 

flie  like  in        — ,  (to  wit.)    John  Doe  a  debtor  to  our  sovereign  lord 

A**  ^x****     the  now  king,  Cometh  before  the  barons  of  his  majesty's  Ex* 

cjiequer,  at  fVeatminater,  on  — ,  the      ■  i    day  of  — >  [the 


%f  k 


(a)  If  h  be  adTinble  to  insert  tava^  and  ouster  m  thepbiralnumber.)  If  ve- 
ra i  <leniiie«  vith  onb/  one  ouater^  the  venl  diatinct  oUatera  thoiild  be  neoes- 
•econd  and  other  defniaes  are  here  to  tary,  state  the  first  demise,  entry  and 
be  stated  as  foltoirs  :  *'  And  whereas  ouster  as  far  as  the  fp.  403.  and  then 
aiao,  G  H  otk  the  — —  day  of  -^'— «  insert  the  seeond  demise^  entary  ami 
in  the  — ••—  year  of  the  reign  a£»re-  ouster.  « 

said,  at,  ho.  aforesaid,  had  demised  to  (jb)  Most  of  the  note^  to  the  preee- 

the  said  John  Doe,  — -—  other  messa-  dent,  onTe,  394  to  397.  are  alao  here 

•g^Sy^ke.  (daaoriSkig  thenAia  in  the  tpptieablc. 
Jhat  9aunt^  and  then  atating  the  entry 
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^Mt  daof  i^tht  temi^etedtng  the  time  f^nervict  of  the  ejectment f"]  q^  a  ^acmt 

in  this  same  Irrni,  by  fes  attoroey,  and  comDkans  by  bill  M*"*«"* 

against  Ricbard  Roe»  pitsent  here  in  court,  the  same  day  of 
a^lea^tie^pass  and  ejectment  of  farm  :  For  that  wltereas, 
*  lie.  [at  m  the  laet  precedent  concluding  as  foUovf ;]  to  the  da- 
mage of  the  said  John  Doe  of  50/.  whereby  he  \t  the  less  able 
to -satisfy  our  said  lord  the  king,  the  debts  which  *he  owes  to  -al^  4O4 
his- majesty  at  his  said  Exchequer,  and  therefore  hebriog«  his 
suit,  &c.  Pledges,  &c.  ^ 

[The  notice  to  apfiear  is  to  be  precisely  as  antcj  397.  fvith  the  Notice  to  if- 

peftT  thereto* 
exception  of  the  vfordsy  "  in  the  office  of  pleas  of  his  majesty's  ^^ 

cofuri  of  Exchequer^  at    Westminster.^*^ 

Thedeclavation  in  ejectment  on  a  vacant  possession,  is  the  On  a  yysmi 
ilM|Ml  as  in  other  cases^  [see  the  precedents^  ante^  394  to  404*3  P*^"^"**"*-^^ 
excq;>t  that  the  plaintiff  and  defendaht^  as  well  as  the  lessor  of 
die  plaintiff,  are  in  this  caSe  the  real  paities^  as  for  instance, 
A  B  the  lessee  of  the  pretnises  should  be  the  plaintiff,  in  fieu 
of  John  Doe,  C  D  (^  real  ejector)  the  defendant,  in  Ueu^f 
Richard  Roe,  and  £  F  (the  party  entitled  to  possession)  the 
lessor  of  the  pkintiff,  .and  instead  of  the  common  notice  at  the 
end,  substitute  the  following. 


\ 

4 


Mr. 


Take  notice,  that  unless  yon  appear  in  his  majesty's  court  Notiee  to  &p- 
9iking^s  benchy  a$  Westminster j  in term,  (ori/«n  Limdm  ^^  thcrtlS. 

wr  AEddleseXy  "  the  first  day  tfnext  —  termj**)  at  the  suit  of 

the  above-named  plabtiff  ./f  By  and  plead  to  this  declaration  in 

ejectment,  judgment  wlU  be  thereupon  entered  against  you  by 

default.  Dated,  Sec. 

Yours,  &c-  -" 

J  Ky  plaintiff's  attorney. 

To  Mr.  G  If  J  {the  last  occupier.)  ' 


^. 


« 


i 


^ 


(c)  Impey's  Praetiee,  6th  edit  572.  7th  edit  %9i7. 
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In  the  King's  Bench, 


((f)  Term^  48  Geo.  ftL 


Coinmoi^  im-    ^ts.   vAjttd  now  sHt  this  day,  that  is  to  say,  on  —  neyt  after 

bUKer     ^^  :^^^  J ,  in  this  same  term,  until  which  day  said  C  D  had 

leave  to  imparl  to  the  suid  bill,  and  then  to  answer  the  same, 
before  our  said  lord  the  king  at  Wetftminater^  come  as  well  the 
said  Ji  B  hy  his  attorney  aforesaid,  as  the  said  C  .H .  by  E  F 
his  attorney,  and  the  said  C  D  defends  the  wrong  and  injury, 
when,  &c.  and  says  that  the  said  A  B  ought  not  Jurther(e)  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  be- 
cause he  says,  ficc.  [state  the  subject  matter  of  defence^ 
t 

x       •  In  th  King's  Beneh^  (or  C.  P.) 

"  (/)  Terniy  48  Geo,  411. 

The  like  by    ats.   v  And  the  said  C  Z>,  by  E  F  his  attorney,  comes  and  dc- 
oifginsiU  A  B.J  fends  the  wrong  and  injury,  when,  &c.  and  prays  a  day 

thereupon  to  imparl  to  the  said    declaration  of  the  said  ji  B 

dnd  it  is  granted  to  him,  &c.     And  upon  this  a  day  is  given  to 

the  parties  aforesaid,  before  our  lord  the  king,  until ,(^) 

*  406         *wheresoever,  See.  that  is  to  say,  for  the  said  C  D  io  imparl*to 

the  declaration  aforesaid,  and  then  to  answer  the  same  ;  at  which 

day,  before  our  said  lord  the  king  at   Westminstery   come  the 

parties  aforesaid,  by  their  attorneys  aforesaid,  and  the  said  C  D 

says,  &c.  {jo  the  end  of  the  fiieai] 

In  the  Kin^*s  Benchy 

**  7>rm,  48  Geo.  III. 

CDlSfEF^ 

General    im-  ^^    p        I  ^nd  the  said  C  />  and  i?  F,  by  G  If  their  attor- 

pftrhuice    and  ^    »  I  >         n      y  •    • 

»'ij:'^cMU>n  of        Ji  B,       J  ney,  come  and  defend   the    wrong   and  injury, 
one  of  the  del  when,  Scc.  and  pray  leave  to   imparl  to  the«aid  declaration. 


fiMidants,    be-    — —  ■    .  ... 

tioiiauflnlea  ^'^  '^^^  term  after  that  of  which        (^)  A  general  return  day. 

the  declaration  is  intituled.  (A)  The   term   subsequent  to  the 

•  (e)  Whpre  the  matter  of  defence  declaration.    In  some  cases  it  is  ne- 

has  i|^9cn  after  the  fleclnration,  it  oessar)'   to  state  the   special  imp&ri- 

may  be  proptr  to  commence  the  iffltsL  aoce  on  the  pica  when  it  is  deltrere  d 

with  this  iriiparhmco,  4  East,  502.  6  eutitled  of  a  terra  subsequent  to  tj^e 

East,  413.     3  Lev.  V20.    ^  declaration,  2  Saund.  «.  n.  ^. 

(/)  The  term  after  that  of  which 
the  de^laratio  n  is  intituled. 


imi*Xrlances* 


406 


until .   .     I  next  aftl^^-— ,  [or  by  originate  <<  until  — ^  toAfrf-  €meria  m»> 

toever"  ^c]  and  it  is  gratitetf  to  them,  &c.  the   same  day  h       *'"^*' 

given  to  the  said  A  B  9X  the  same  place ;  at  which  day  before 

offi-  said  \iatt  the  kiog  at  JVestmin^terj  cpme  as  well  th»  said 

ji  Bby  his  attorney  aforesiad,  as  the  said  C  X>  by  his  attorney 

aforesaid,  and  the  said  E  F  cometh  not.    And  hereu^n   the         % 

said  C  D  gives  the  court  here  to  underttand  and  be  informe^i 

that  after  the  lust  continuance  of  the  plea  aforesaid,  and  before 

this  day,  to  wit,  on         ,  at,  &c.  aforesaid,  the  said  E  F  died,  and 

the  sidd  CD  survived  hioi,  which  allegation  the  said  A  B  doth 

not  deny,  but  admits  the  same  to  be  true ;  therefore  Jet  all  flir- 

thp  proceedings  in  this  cause  against  the  said  i?  i^  be  stayed. 

And  the  said  C  D   saith,  \here  state  the  subject   matter  of  the 

plea  of  the  surviving  defendant. "^ 


Jb  the  ISn^s  Bench. 


^h)  Teriny  48  Geo.  III. 


Special  ink 
\  parlances. 


ata,  LAnd  the  s«dd  CD,  (or  ifmhnomer  befileadedy  say  ^^and  Special    im- 
AB.j  C  Dy  who  is  sued  by  the  name  of  E  D^  ♦in  his  proper  Si(j)*'*  ^ 


person  comes,  and  saving  to  himself  all  advantages  and  exce/i* 
iions  to  the  said  billy  prays  leave  to  imparl  thereto,  and  it^ 
granted  to  him,  c.  And  thereupon  a  day  is  thereof  given  to 
t^  parties  aforesaid^  before  our  lord  the  king  at  Westminster^ 

until next  after ,  to  wit,  to  the  ssdd    C  D  to  imparls 

to  the  bill  aforesaid,  and  then  to  answer  the  same  ;  at  which 
day,  before  our  said  lord  the  king  at  Westminster^  come  as  well 
the  said  ^  iB  by  E  F  his  attorney,  as  the  said  C  D  in    his 

proper  person,  (or   *^  by his  attorney y*)  and  the  said    C  D 

saysj  &c.  {state  the  subject  matter  qf  the  defence.) 


•  4Q7 


* 
•* 


In  the  £ing*s  Bench. 
CD 


— <A:)  TVnw,  48  CS^.  III. 

ats.  V  And  now  at  this  day,  that  is  to  say,  on  —     

j/i  B.j ,in  this  same  term,  until  which  day  the  said  CDj  *"*'  ^^  °"** 

saving  and  reserving  to  himself  ail  and  all  manner  of  exceptions 


next  after  Th*  Hke  m 


(A)  Tbeterm  subseqn^t  to  thcde-  (z)  See  the  form,  Lib.  Plao.  3.  pi, 

claratSon.  In  some  cases  it  is  necessa-  15.  aod  the  law,  S  Saand.  d.  n.^  As  to 

rj  to  state  the  special  imparlaaee  on  inapnrlances  in  general^  see  oji^ef,  vol'* 

the  plea  when  It  is  delivered  entitled  1.  Index,  tit.  Imparlanees. 

"ofa  term  subsequent  to  (he  declara-  (^)  ^ni|  406.  n.  (A).  As  to  impar- 

Ijou,  2  Saund.  %.  a.  2.  lances  in  general^  ante,  vol.  1.  IndcK* 

tit.  Imparlanees. 

Vol.  IL  [  *f  3 


*?. 


9f 


407  "  DEFENCl^. 

• 

SpeHai  tnk    t9  the  %tdd  bill  tf  the  Mid  A  JET,  had  lesit  ft  imparl  toliie  said 
fa\   nc$8,       1^^^  ^^^  ^^^^  ^^  answer  the  aamey  befere  our  said  lord  the  kin|^ 

at  WcBtminiter^  come  as  well  the  said  A  Bbf  ■   ■   Tier  attomev, 
at  the/inid  C  Dhj  ~— -  his  attdhiey,  and  the  said  t;  D  de&ifta 

*  t^  wrong  and  injurjT)  when,  &c.  and  prays  judgment  of  tiie 
/         said  billy  becauA  he  skf  S|  &c.  [etate  the  subject  matter  q/*  the 

itfence.-] 

Mn  fhe  Sng'e  Benchy  (or  C.  P.) 

(I)  Termy  46  Geo.  III. 

rii***  b*'-    *^*-  >^^  the  said  C  Z>,  (or(f  manomer  bepleoded^  wy  ^^and 

ri^im*l(m)      A  B.J  C  D,  who  ieaued  by  the  name  of  E  Dy*)  in  his  proper 

person  comes,  and  eavinff  to  hitnaeffall  advantages  and  except 

*  408  "^    fions^a  we//  to  the  writ  aa  to  the  declaration  *aforeaaidy  prays 

*  leave  to  imparl  thereunto,  here,  until,  &c.  and  it  is  granted  lb 
liim,  Sec.  the  same  day  is  given  to  the  said  A  By  here,  &c.  at 
which  day,  aomes  here  as  well  the  said  A  Bhy  ■    ■    bis  attor-* 

♦  ney,  as  the  said  C  i>in  his  proper  person,  (or  by  •  •  hie  attor- 
neyy)  and  the  said  C  D  says,  &c. 

eteU  imp^      ^  general  special  imparlance  differs  only  from  the  last  three 
ainc€.{n)  forms,  in  this«  that  instead  of  the  words  in  italicay  the  foUowii^ 

%re  to  be  inserted,  ^\and  aaving  qfall  advantagea  and exceptione 

whateoever.'^ 


m  409  •DEFENCES. 

In  the  JBftg'a  Benchy  (or  «  C.  P."  or  «  JSrchequer.'"} 

■p  Term,  48  Ge^.  III. 

Defenee  en      ^^^    I  And  the  said  C  Dy  by  —  his  attorney,  comes  and 
t^^attoraey.    'd  B  J  defends  the  wrong  (or  in  trespass  or  ejectment,  ^^force^*^ 


r 


M 


•     (/)  As  to  the  term,  Ante,  406.  n.(4)-        (n)  As  to  when  this  Imparianee  b 
(m)  See  the  form.  Hern.  tO.  snd    nccessaiy,  see  2  Saaod.  2.  n.  c.  ArUCp 
the  1ft w,  2  Saand.  %.  9.  S.  As  to  im-    vol^  1.  Index,  tit.  Imparia&ce.  i 

parlaaces  in  general,  ante^ci.  L  In* 
dex,  tit  Imparianee. 


L", 


I     4 


i 


*       '       »EFENCE&      '         -  4P9 

and  injt|iy»  when,^{|^)  and  si^s  thatf  Sec*  (  here  tWe  the  9ub' 
^ .  jeet  matter  qf  the  filet^^  • 

7ts.  V  Aim!  the  said  C  Z)  and  £  ^  bis  wife,  by  G  H  Uieir  at*  The  Uke  br 
vf  ^.  J  lorneyy  come  and  defend  ibf$  wrang  and  injury,  T^heuf  ^^^'^'^  ^"^ 
See.  and  say,  that,  &c.  ^  k 


i». 


I 


c 

ats 


Z)  1  -     ^  • 

s.    V  And  the  said    C  /),   in   person/ /i)    conies   and   de-  "^^  *•  I* 

i9.  J  fends  the  wrong  and  injury,  when,  kc,  and  says  thaci  a  feme  c^vfrt. 


*C  i>,  sued  by  the  name  of  JE  D,  1  *  410 

ats.  I  And  CZ),(y)  against  whom  Defence  by  A 

^  ,P.  J  the  said  ji  B  hath  exhibit-  ^"^^  ^^ 

ed  his  said  bill^  by  the  name  of  E  D^  in  person,  (or  <*  6y  -^..^  asBit* 
.A/«  attorney^*)  comes  and  defends  the  wrong  and  injury,  wh^n,  ^ 

fcc.  and  says,  &c.  ^ 

ats.    I  And  the  said  C  D  hy  G  Jfl^  admitted  by  the  said  court  Defeneebysa 
jiB,  J  here,  as  guardian  of  tlie  said  C  Z>,  to  defend  for  \he  iaitnt.(r) 
said  C  Z),  who  is  an  infant  under  the  age  of  twenty-one  yopi's, 
eomes   and   defends  the   wrong  and  injury,  when,    &c.  and  * 

^ys,  Sec. 


(o)  The    **  &c.*'  will   imply  half  because  he  says,"  &c.  2  Saond.  909. 

defence,  in  easet  where  such  defence  o. 

e^iUdbemade,  or  full  defence  where        {p)  Must   not  be  by  attorney,- 2 

the  latter  is  necessary ;  and  there-  Saund.  200.  c.        * 
fore  the  distinctions  between  halfMv^        (q)  Whenerer  the  defendant  pleads 

full  defence  are  now  obsolete.     8  T.  in  a  different  name  to  that  in  which 

R.  639.     Willea,  49.    2Saun<L  S09.  c.  he, is  sued,  whether  in  abatement,  (5 

Acconling  to  the  old  books,  halfi^t-  T.  R.  487.)  or  in  bar,   (3  Wils.  41 S. 

L  Ibnce  was  as  fot1<fws :  **  And  the  said  3  Wentw.  2l0.)j|he  plea  must  beg:ia 

C  Dhj  —  his  attorney,  (or  "  in  as  above,  and  not  with  "the  Vords,  ■ 

hia  own  proper  person,**)  comes  and  **  And  tlic  $cud  C  J),**  because  by  in- 

I  ^(cfends  the  wrong  and  injury,  and  troducing  the  word  "  tcdd^  he  would 

M  *  aays»'*  &c. (omitting  the  words ''  when  admit  himself  to  be  the  person  sued, 

*'  ^     Ice")  and  fuU  defence  wM  as    fol-  Willes,  4l.  n.  c.    2  Sautd.  209.  b. 

^  '     l^s :  *'  And  the  said  C  D  by  — —        (>')  A  person  who  is  an  infant  «| 

i  his  atiorocy,  comes  and  defends  the  the  time  of  pleading,  must  plead   by 

wrong  and  injui7,  when  and  where  guardian,  *2  !5aund.  1  iT.  f  o.  1.  212<  a.* 

if  shall  behove  hira,  and  the  damages,  n.  4. 
and  all  Tfiicb  he  ought  to  defeud^  * 


4 

f 


4,11*  *  PLIJaS  in  ABATtfM^N^. 


•PLEAS  IN  ABATEMENT.  ^ 


«* 


•'  ^i^^^-        In  $he  Jung's  ^ench. 


»  Term^  48  Geo.  III. 


#  iM-.  «f     '-CD  eent.  one,  Scc.l 
k^by  J!lTt:  ats.  Und  Uie  said  C  Z)  in  his  oW  proper 

toroeyoCC.P.  -f  J?.  J  person,  comes 'and  defends   the  wrong 

K.£.(r)  and  injury,  and  says,  that  before  and  at  the  time  of  the  exhi- 

•    biting  of  the  said  bill  of  the  said  jI  Bj  he  the  said  C  D  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  one  of  the  attor- 
neys of  the  court  of  our  lord  the  king  of  the  bench  at  Wht* 
,  tninatery  in  the  county  of  J^ddlesex :  and  that  he  the  said  C  Dj 

^\^     ^  curing  all  the  *time  aforesaid,  hath  prosecuted  and  defended, 
and  still  doth  prosecute  and  defend  divers  suits  and  pleas  in 
the  same  court  of  the  bench,  for  divers  liege  subjects  of  our 
,  s^d  lord  the  king,  as  their  attorney  ;  and  the  said  C  D  further  ' 


-*-*- 


#  («)  Aa  to  the  title  of  tlie   term,  to  omit  the  ''  tolysn^  Ue^  and  only  tp 

and  when  an  iiuparUincels  necessary,  conclude  the  plea  by  pmying  jadg- 

see  anie,  406,  407,  408.    2  Saiind.  2.  ment,  if  the  court  will  take  farther 

n.  52.     A  plea  in  abatement  roust  not  cognisance  of  the  suit,  .sec?  3  T.  R. 

be  entitled  of  a  term  subsequcut  to  180.    Uilb.   C.    P.  209.     Lutw.    69$. 

the  declaration  without  a  special  im-  Latch.  178.    When  an  attorney,  «r 

parianee,  and  if  it  ^,  Uie  plaintifTmay  other  oflUcer  of  the  oourt,  is  sued  oat 

treat  the  plea  as  a  nullity,  and  sign  of  his  own  court,  his  pica  of  privilege 

judgment,  7  V.  H.  447.  n.  d.  but  it  may  be  considered  as  a  plea  to  the 

may    he  cntiUed  of   tlic    preceding  jurisdiction ;  but  when  he  is  stted  lA 

term,  1  T%K'  278.  or  of  the  subse-  his  proper  eonrt,  hut  by    improper 

quent  term  with  a  special  imparlance,  ]irocess,  as  U>  latitat,  or  original  writ 

as  ante,  406,  407,  40ll  in  the  king's  bench,  the  plea  may  be 

{t)  See  anief  vol.   1.   Index,  tit  considered  as  in  ahHtement  of  the 

Abatement,  and  tlic  precedents,    1  writ,  and  may  conclude  aooordingly, 

Lil.  But  3.  9.     1  Wcntw.  Index,  4.  as  in  the  plea  in  Comerford  v.  Price, 

18.   8T.  R.  601.    1  Mod.  Ent.  2.  11.  Doug.  Sl2,pott,  414.  which  was  held 

Lutw.  G39.    Sometimes  the  prcce-  good  on  demurrer.    There  are  pn* 

dents   commence   by  defending  the  cedents,     ho#cver,    which    in  both 

.wrong  and  injury,  wAeit,  &c,  and  eases  conclude  '*  whether  the  defend 

that  the  eourt  ought  nut  to  take  cog*  ant  ou^ht  to  be  compelled  to  answer/ 

nisance,  and  this  wiU  suAoe,  sec  8  1  Wcntw.  39,  40.  S3.  64    2  Satmd 

T.  Ji.  631.  but  it  teems  mo#  oorreet  209.  d.  e.  ia  notes. 


A, 


4  # 


4 


«aith,  that  he  and  .all  ^j/iiher  the  attorneys  of  the  said  court  of  PrixU^. 

irtfie  bench,  prosecutiiig  and  defending  suits  and  plcus  for  their 
cliefhs,  in  th^  siud  court  of  the  bench,  ought  by  an  uncieut 
anftuudable  custom,  from  time  immemorial,  used  and  approved 
of  accoixiiDg  to  the  laws  and  custoiiia  of  this  realm,  and  the 
liberties  and  privileges  of  the  said  court  of  tl^  bench,  to  be 
free  and  exempt  from  beio^  compelled  against  tlttir  will,  and 
have  not,  nor  hath  any,  or  eithet  of  them  at  any  time  or  tifeies 

'  whatsoever,  hitherto  been  used  or  accustomed  to  be  compelled 
to  answer  any  plea  or  plaint,  in  any  actiifii  personal,  (pleas  of 
freehold,  felony,  and  appeals  only  excepted,)  before  any  justice* 
or  minister  of  our  said  lord  the  king,  or  other  judge  whomso-       * 
ever,  in  ai^  court  whatsoever,  except  before  the  justices  of  our      ^  ,   * 
said  lord  the  king*  of  the  court  of  the  bench  at  IVeatminater 

tafov^said,  by  bill  filed  in  the  said  court,  against  such  attorney 
or  attorneys  as  present  there  in  court;  and  this  be  is  ready  to 
verify,  wherefore  he  prays  judgment  if  the  said  court  of  our^ 
said  lord  the  king,  before  the  king  himself  now  here,  will,  or  •      ^ 

ought  to  take  cognisance  of  the  said  plea.     \j.idd  an  affida-uit  of 
ihc  truths  as  6eIow.'](u) 

In  the  K,  B.  {or  C.  P.)  -      "  -' 


between 


<  'and 

{^C  D,  gent,  one,  &c.  i 


plaintiffy 


defendant.  Affidai^     «if 
•   C  iD,  of  — — ,  gentleman,  one  of  the  attorneys  of  the  court  Uier«oC(tf) 
•f  "^        ■>,  the  defendant  in  this  cause,  maketh  oath,  and  saith, 
that  the  plea  hereunto  annexed,  is  true  in  substance  and  fact. 
Sworn,  &c.  C  D. 

*In  the  King's  Bench.  *  AV^ 

{x)  Tcrpi,  48  Geo.  IIL  ^'^ 

C^Dy  gent,  one,  Sec.*] 

ats.  I  And  the  said  C  /),  in  his  own   proper  pic*  of  prfvs- 

^  B,  J  person,  comes  and  defends  the  wroner  **-K«  ^y*"*J' 

*  sued   If  laa 

tat.(f/)    • 
(»)  U  IS  doubtful  whether  a  plea        (or)  iia  to  the  tiUe  of  the  term, 

of  privilege  by  an  attorney,  need  be  and  when  an  imparhuiee  it  necessary* 

verified    by  affidavit,    3    B.    b    P.  sceoTt^e,  4U.n.(9).  2Saaiid.S.n«e!^ 

397.  Prac,  Keg.  5.  ,>inte,  ixiL  1,  ladcx,  (jr)  Obsdftrc  the  notes  to  the  Uti 

*ftt.  A^davit  precc^fit. 


•  to 


413  •  ■  '      TLEAS  EN  ABATfiaBNl'.  •    • 

PHvi^,  and  iDJury,.iand  says,  that  bef^e  aad  ^  t^e  time  of  the  txH^ 
biting  the  bill  of  the  said  ^  Jl^  he  the  said  C  p  was^  and  froitOr 
tlience  hitherto  hath  been,  and  s^U  is,  one  of  lil^p  attorn^s  of 
the  ccnm  of  our  said .  lord  the  king,  before  the  king  hiil^elf 
present  here  in  court,  ip  his  owa  person,  and  that  be  the  said 
C  jD  durinn  ^  the  osne  aforesaid,  hathpcpsecuted  and  defend- 
ed, and  stilhdoth  prosecute  and  defend,  divers  suits  and  {deas 
in  the  same  court,  for  divers  iWge  subjects  of  our  said  lord  the 
king^  as  their  attorney :  And  the  said  C  D  further  sakh,  that 
he  and  all  other  the^ttomeys  of  the  said  court  of  oi^  said  locd 
the  king,  before  the  king  himself,  prosecuting  and  defending 
*        suits  and  pleas  for  their  clients  in  the   said  court  of  our  said 

;  ^*  ^  lord  the  king,  before  the  king  himseU*,  ought  by  aniuicient  and 
laudable  custom,  from  time  immemorial  used  and  approved  of 
according  to  the  laws  and  customs  of  this  realm,  and  the  liber- 
ties and  priv^ges  of  the  said  court,  have  been  and  ought*  to 
H  be  in  all  personal  suits,  at  the  suit  of  any  subjects  of  our  said 
lord  the  king,  impleaded  only  by  bill  exhibited,  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  against 
such  attorneys  respectively,  as  being  present  in  the  same  courts 

'  *      JUn  their  own  proper  persons,  atfll  not  as  being  b  the  custody 

K>fth||. marshal  of  the  marshalsca  of  our  said  lord  the  king,  be-' 
fore  .the  king  himself;  and  this  he  the  said  C  D  is -ready  to 

'  a   verify ;  where forp  because  He  the  said  C  jD  is  not  impleaded 

in  this  action  as  one  of  the  afttomcys  of  the  said  court  of  our 
said  lord  the  king,  belbve  the  kiifg  himself^  he  the  said  C  D 
prays  judgment  whether  he  ought  to  be  compelled  to  answer 

*         *  ^  said  bin.  Sec.     [^Jdd  an  affidavit  of  the  truth  of  the  filea^  oa 

antCi  412.3 

*  414, 

Another  plea       *[The  foUowng  is  the  plea  in  Comerford  y,  Frice^  Doug.  SIS 

•f   detendant  w^'cA  was  hoiden  sufficient  on  demurrer .Ji     And  the  said  C  D 

K  *B°*^^iin  ^"  ^^^  ^'^^  proper  person  comes  and  defends  the  wrong  and 

action  by  ori-  injury,  and  says  that  he  ought  not  to  be  compelled  to  anavrer 

^  the  said  original  writ,  because  he  says,  that  he  the  said  C  D 

nowis,  aud'on  the  day  of  suing  out  the  said  original  writ^and 

*  ^  long  before,  was,  one  of  the  attomcys  of  the  court  of  our  said 

lord  the  king,  before  the  king"  himself,  and  that  according  to 

th«  custom  of  the  said  court,  and  the  privileges  of  such  attor* 

ney^  from  lime  whereof  the  memory  of  man  is  not  to  the  con^ 


• 


(  *  •.  Fleas'  nf  abatemekt.'  *  414 

k.  t^ujy  U8^<aiid  appMbT#  of  in^tfie  saihe  court,  every  attorney  Prtvii^gti 

*-    '  '^{'tbe  sam<$  coar^  who  is  aued  and  impleaded  ia  the  same 

k  court  of  our  laid  lord  the  klkig,  before  the  king  himself,  ia  any  •     * 

^  personal  action  at  the  suit  of  any  subject  of  this  realm,  du« 

ring  the  time  of  his  remaining  and  "^ing  an  attorney  of  the 
said  court,  ought  to  be  sued  and  impleaded  in  thi  said  court 
.  ^  as  a  privileged  person,  that  is  to  say,  by  bin  filed  and  exhibited 
in  the  same  court  against  such  attorney  as  being  present  in  the 
same  court  in  his  own  proper  person,  and  that  no  attorney  of 
*  the  said  court,  ought,  nor  of  right  hath  at  any  time  during  all 

the  said  time  whereof  the  memory  of  man  is  not  to  the  contrary,  ^ 

against  his  will  been  compelled  to  answer  any  person  in   any 
*     personal  action  prosecuted  in  the  same  court  here  by  original 
^  writ,  su«d  out  against  him  at  the  suit  of  any  person'     And 
the  said  C  D  m  fact  saith,  that  he  is  impleaded  by  the  original 
^    writ  aforesaid  against  his  will,  and  against  the  custom  and 
privileges  aforesaid.    And  this  he  is  ready  to  verify  ;  where-     » 
fore  he  prays,  judgment  of  the  said  original  writ  sued  out  in 
^3  cause,  and  that  the  same  may  be  quashed.    \^Add  affidavit 
qf  truthy  08  antey  412,2  A        • 

In  Mitt  JT,  B.  (or  C.  P.)  Cwemar, 

J  —^2:)  Termy  46  Geo.  III. 


C  D  1  •     ^ 

ats.    I  And  the  said  C  1>  In  his  person,  {w^b^  G  H  hU  ol-  ^"''^JJ^ 

J  B,^  }  tomey")  comes  and  defends  the  wrong  *and  injury,  (a^ 

when,  &c.  and  prays  judgment  of  the  said  bill  (or  <<  im/"|of        *  419 

the  said  A ;  because  he  says  tliat  the  said  jty  before  and  at 

the  time  of  the  commencement  of  this  suit,  was  and  still  is 

married  to  one  E  Fy  then  and  yet  1^  husband,  who  is  still 

fiving,  to  wit,  at,  &c.  aforesaid  ;  and  this  he  the  said  C  />  is  4 

ready  to  verify ;  wherefore,  because  the  said  JS  i^  ia  not^amed       ^ 

m  the  said  bill  (or  <<  tcrri^*')  of  the  said  Ay  the  said  C  D  prays 

judgment  of  the  bill  (or  <<  writ**)  aforesaid,  and  that  the  same 


(z)  A8  to  th«  tiUe  of  the  term»  Siul  ai^y  4tl.  n.  (t).  S  Sftwid!  3.  n.  S. 
mcl  vfaen  •peeial  impAiiaoce  is  neeea*  (a)  See  the  pMMdeati,  1  WoDtw. 
nry,  see  roL  1.  Index,  dt.  Abatement,    47.  Id.  Inddl.  9.  IJU.  But.  13 J. 


i 


^ 


415     •  PLEAS  IHABAtEMifiNT.'      '  *    * 

Cfitertnre, .     may  be  quashed,  Sec.    [^Jleid  ajfidavif  qf^hi^uth  in»  aubetanc^ 

""        as  ante,  413.]  •        "       *   JJ   _ 

•     'In  the  K.  B.  (^or  C.  P.)  ^ 

(d)  Temif  48  Geo,  III. 

C  /*,  aued  by  the  name  of  C  jD,  ") 
GoTdftnre  of  ^^^  I  And  the  said  C,  in  her  own 

^c)  •«  ^*  J  proper  per8ony(a)  comes  ana 

prays  judgment  of  the  said  bill  of  the  said  ^  B,  because  she      • 

says,  that  at  the  time  of  the  exhibiting  of  the  said  bill  of  the 

^  said  ^  Bj  she  was,  and  still  is  married  to  one  JS  ^,  who  is  still 

h   #  living,  to  wit,  at,  Sec.  aforesaid ;  and  Utis  she  is  ready  to  verify ; 

wherefore,  because  the  said  ^  F  is  not  named  in  the  bill 

aforesaid,  she  prays  judgment  of  the  said  bill,  and  that  the 

same  may  be  quashed,  ficc.     [^Add  affidavit  of  the  truth,  ntniXar 

^in  substance  to  t/ie/orm,antey  412."]  W 

CD.% 
PIe»    in    at-    a^g.    X And  the  said  C  Dhj  B  F\as  attorney, (^)  comes  and 

S™  »ntracu  ^  ^'  J  defends  the  wrong  and  injiiy,  when,  *&c.  and  prays 
^h!iL"*with  j^dg"^^"^^^  ^^^  said  bill  (or «  fifri/")  and  declaration,(/t)  be-. 

^pnotMT   per- 

•on  not  joiQ-  -  -  •     ■     ■  ... 

vil.{e) 

*    416'*            (A)  As  to  the  title  of  ft  term,  and  in cil I,  and  mire,  411  n.  (*)•  2  Swind.  1 

wMlli  an  impaHanoe  is  necessary,  see  3.  n.  2. 

vol.  1.  lodex^  AbuCeinent,  and.aure,  C?)  May  be  by  attorney,  Lutw,  696»  ' 

4ll.  n.  («).  2  Saund.  2.  note  2.  (A)  When  the  plea  in  abatement  oi 

(c)  Coverture  can  only  be  pleaded  non-joinder  is  to  the  whole  of  the  ac- 

•                 in'dar,  -when  the  defendant  vf^  mar-  tion,  it  is  not  necessary  to-'  pkad  in                    '  # 

^                          ricd  at  the  time  when  tlie  supposed  abatement  both  of  the  declaration  and 

contract  was  made.    In  other  cases  it  writ,  but  it  is  sufiicient  to  plead   to  | 

must  be  pleaded  in  abatement,  3  T.  the  writ  or  bill  only,  but  wlie^e  it  it  ' 

H.  631.  intended  to  plead  in  abatement  only  i 

(</)  In  Lutv. '23.  covertore  -was  of  part  of  the  wiit,  and  the  cause  of  i 

pleaded  bjrattorneyy  but  this  is  Incor-  abatement   arises  from  8ome  <^  tho  I 

rcct.      See  'S  Saund.    209.  e.    Lill.  counts  of  the   ihclaration,    the  do* 

Ent.  1.    2  Kich.  C  P.  1.  fendant  must  plead  in  ahatsment  of  i 

(e)  See  the  precedents,  1  Wcntw.  4>oth,  2  Saand  '210.  n,  c.  and  tlwi^re-        •      •  J 

Index,  and  pages  16.  S3. 44.  6S.  cedent  2  B.  &  P.  420.  i| 

if)  When  a  special  imparlance  is  j 

meecssary,  see  toI.  1.  lAdcx^  Abate-  \ 
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(llliBe  he  says  tharti^e  Svdc3  several  supposed  promises  and  ull-  Ji'^n-joinder. 
'^^denakings  in  tiie'said  deciurutiofi  mentioned,  if  laiy  such  uere  ^ 

f  m^ple,   werrf'made  jointly  with  one  £  F  who  is  stiil  .Uving,(i)     , 

I  to  wit,  at7(X')  Sec.  and  not  by  the  said  C  D  alone ;  and  this  he 

;  the  said  C  Z)  is  ready  to  verify  \  wherefore,  inaapiuch  as  the 

I  '    QAid  E  F  \s  not  named  in  the  bill  (or  "  writ'*)  together  with 

*  the  said  C  Dy  he  the  said  C  -D  prays  judgmeil^  of  the  said  liiU  « 

(or  "  wnV'*)  and  declaration,  and  that  the  same  may  be  quashedi         ** 
•       &c.     [^dd  affidavit^  as  antCj  412,"] 

To  debt  on  bond,  the  plea  in  abatement  of  non-joinder  craves  The  like  m  « 
f  %yer  of  the  bond,  and  avers  that  the  party  omitted  sealed  and  debt  oi?!£n^ 

^  delivered  the  deed,   and  that  he  is  siill  living,  see  1  Saund.  &c- 

391.  a«  n".  2.    b,  n.  4.  See  the  precedents,   Lutw,  696.     UL 
£nt*  2.     2  Rich,  Prac.  K.  B.  17,     Mt.  £nt.  7.     See  a  prece- 
^  kfi0t  of  a  plea  in  abatement  in  covenaftt,  LiL  Mnt.  7.  and  2itt 
'MichrPrac,  K.  B.  18. 


fn  the  K,  J3. 


(m)  TVrm,  48  Geo,  IIS| 


C  4>,  sued  by    the  name   of  -E  i),"l 

ats.  \  And  C  JD,(n)  against  M?sn«mcF  cT 

^  ^.  J  wUqdd   the   said  A  B  defeiWanfa 

*hath  exhibited  his  said  bill  by  the  name  of  £  i>,  in  his  own  natnellSK-  B. 

per&on(o)  oomes  asd  says  that  he  was  baptized  by  the  name  CO  ^ 

of  C)  to  wit,  at)  Sec.  aforesaid,  and  by  the  christian  name  of  C     fk 

bath  always  since  his  baptism  hitherto  been  called  and  kno#n) 

without  this   that  he  the  said  C  D  now  iS)  or  at  the  time  of 


V 


r      A 


(f)  A  plea  in  abatement   of  non-  the  declaration^  8  T.  R.  515.  2  Sauad. 

joindep  of  a  party  who  should  be  a  809.  b. 

defendant,  must  aver  that  the  party  {in)  As  to  ibe  title  of  the  toi'm, 

•mitted  is  stiU  living,  1  Saund.  2Ut.  a.  q^ite,  411.  n.  («)»  And  1  T.  H.  1278.    7 

n.  2.    b.  n.  4.  T.  H.  447. 

{k)  No  venue  is  necessary,  2  Hen.  (ji)  The  plea  mnst  notbd^n,  '*  an4 

Bl.  161.     7  T.  R.  243*  tlie  mid  C  D"  &c.  ante]  410.  n.  (y). 

(/)  Sec  the  precedents.  Lit  Ent.  5  T.  U.  487.    2  Saund.  209.   b.  Aj^  to 

6.     1  Wentw.- Index.  In  thi»plca  the  the  necessity  for  the  aurnatn$  belufi: 

defendant  must  give  his  surname,  as'  given,  ttttprii,  note  (/). 

v«Il  as  his  time  chHstian  name,  nl-  (o)  It  appeal's  most  advisable  to 

tliough  his  true  sunukAe  is  lued   ia  plead  misnomer  »n  jbcr^n,  2  Saund. 

209.  b«t. 

Vol.  ir.  [  *r  1    . 


• 


K 
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exhibiting;  the  sai^jLbill,  was  or  ever  before  Had  been  called /pr 
known  by  the  chiistian  name  of  IC^  as  by  the  said  bill  b^mp« 
]»osed,  and  this  h^  the  said  C  Z>  is  ready  to  Vterif^  ;  where^yw 
he  prays  judgment  of  the  said  bill,  and  that  the  sMne  may  be 
quashed,  ^c^ 

In  the  iKing'e  Bench. 


•I 


Affidavit  of 
the  tmih 
thereof. 


Between 


I 


A.  By 


and 


Plaintiff; 


J  C  D,  sued  by   the  name  of  E  Dy  Defendant. 


C  JD,  of       ■■,  the  defendant  in  this  cause,  maketh  oath  and 
saithi  that  the  plea  hereunto  annexed  is  true  in  sub^itance  and 
(act. 
i^        Sworn>  &c* 


The  like  in  C. 


sai( 


C  Dy  sued  by  the  name  of  ZDy 

ats.  L  And  C  Z>,  against  whom  tile 

A  B,  J  said  Ji  B  hath  issued  his  said 

writ,  and  declared  thereon  by  the  name  of  fi  Dy  comes  and 
says,  that  he  was  baptized  by  the  name  of  C,  to  wit,  at,  Sec. 
aforesaid,  and  by  the  christian  nan|e  of  C  hatli  -always  since 
his  baptisn>  hitherto  been  called  and  known,  without  this  that 
be  the  said  C  D  now  is,  or  ever  ^  was  called  or  known  by  the 
christian  name  of  £y  as  by  the  said  writ  and  declaration  thereon 
founded  is  supposed.  And  this  he  the  said  C  D  is  ready  to 
TciKy ;  wherefore  he  prays  judgment  of  the  said  writ  and  de- 
claration thereon  founded,  and  that  the  same  may  be  quashed, 
8cc.     [Affidavit  aa  in  the  last  firecedent,^ 


^ 


•»,418 

Misnomer  of 
defendant's 
sumftme  in 


^CD^  sued  by  the  name  of  C  J?, 

ats. 
A  B. 


i  And  C  A  against  whom  the 
J  said  A  B  hath  exhibited  his 
bill  by  the  name  of  C  Ey  in  his  own  proper  person  comes  and 
says,  that  he  is  named  and  called  by  the  name  of  C  By  and  by 


()>)  As  to  the  title  of  the  term,  (9)  Aa  to  the  terra,  see  onfp,  4t6. 
see  asKUy  41 1.  n.  (t),  416,  n.  (wi).  See  b.  (m),  See  the  preeeflent,  1  Weiitt* 
I  Sftund.  209.  b.  I  B.  ^,P.  6#,  648.  Index,  of  ehrisU'an  ftnd  surname,  P 
and  3  B.  k  P.  399.  Wentv.  I., 


;.' 
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I  t|^  Mid  surnain^f  x>  bath  iHways  hitherto  been  called  and  Mtnonw. 
"koown,  witlKmt  this  that  he  the  said  C  D  now  is,  or  ever  was 
D^ped,  or  diUedy  or  known  by  the  surname  of  £>  as  by  the 
said  bill  is  supposed*  and  this  he  Uie  feid  C  D  is  reac^y  to  verify  s  * 

wherefore  he  prays  judgment  of  the  said  billi  and  thut  the  saifte 

''-  may  be  quashed^  &c. 


h 


i 

^ 


And  the  said  C  Z>  in  his  own  proper  person,  comes  and  de-  Mi^|inti  of 
t      feods  the  wrong  and  injury,  when,  &c.  and  pcay»  judgment  of  5JSJ*e  U  kTSi 
.the  said  bitl,  because  he  says  that  the  said  jf  By  the  now  plain-  (r) 
tiff,  how  is,  and  before,  and  at  the  time   of  exhibiting  the  bill     * 
aforesaid,  was  called  and  known  by  the  surname  of  Z>,  to  wit,  •    . 

-at,  See.  aforesaid,  without  this  that  he  the  said  ji  B  the  now 
plaintiff,  now  is,  or  before,  or  at  the  time  of  exhibiting  the  bill 
aforessdd)  was  called  or  known  by  the  surname  of  ^,'as  in  and 
^  by  the  said  bill  is  above  supposed,  and  this  he  the  said  C  O  i^ 
ready  to  verify ;  wherefore  he  prays  judginpnt  of  the  said  bill, 
aiid  that  the  same  may  be  quashed,  &c. 


In  the  IQng'a  Befch. 


\ 


*  Jiiiother  me- 
<#)  Term,  48  Geo.  III.       ^'*  f^'^S- 


^.^1  .  '  . 

al8.  L  And  the  said  C  />  by  '  his  attorney,  comes  and  de-  Another  ac- 

A  aBJ  fends  the   wrong  and  "Injury,  when,  &c.  and    prays  [Iig' j^w^the* 

nme  oause  in 
1^  B.(0 

« *  419 

f 

(r)  See  the  precedent,  I  East,  543.  scription  are  in  3  Ld.  Raym.  53.  fclift 

(0  As  to  the  title  of  the  term,  Ent.  ^. '22. 1  Mod.  Ent.  lO'^.  8a1k.7t0. 

and  when  a  special  imparlance  is  ne-  1  Wentw.  44.  52.  64.  3  Wentv.  1 40, 

eessary*  see  ante,  411.  n.  (•),  and  t  and  in  scire  fadasy  S  Lil.  Ent.  304.    ' 

Mod.  Ent  6.  *  Those  of  the  latter  description  are  in  3      ^ 

(0  As  to  these  pleas  in  general,  l.d.  Raym.  57,  Lutw.  33.  Lil.  F^nt.  7.  d 
sett  Com.  Dig.  Abatement,  H.  ^  Mod.Ent  6.  CliftEni  8. 1  Wentw.9. 
Bae.  Abr.  Abatement,  M.  and  the  It  is  siud  that  when  the  writ  is  gene- 
pfieeedents  nearly  similar  to  the  above  ral,  and  does  not  express  the  cause 
in  i  Wentw.  8.  1  Mod.  Ent.  6.  Lil.  of  action^  the  ptea  in  abatement  must 
Ent  7.  The  precedents  of  pleas  in  shew  that  the  plaintiff  declared  in  the 
abatement  of  another  action  depend-  former  suit,  because  otherwise  it  can- 
ing, yai7  in  point  of  form  ;  some-  not  be  traversed  whether  or  not  it 
times  they  set  forth  the  deolaratibn  were  for  tlie  same  cause  of  aciioii,  5 
in  the  first  action,  but  others,  as  ia  Co.  6l.b.  and  Lil.  Prao.  Reg.  8.  £. 
the  abore  precedent,  are  more  oon-  Bae.  Abr.  Abatemei^t*  M.  but  this  rea- 
£!ise.    Precedents  of  the    first   dc-  son  does  not  appeals  satisfactory,  fiir. 


/. 
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% 


fil 


Another  ac-    judgment  of  the  said  lull^ii)  because  bd  sayar  that  before  th4^    |j 
Hon  pending,  exhibiting  of  the  said  bill,  to  wk,  in  MichaelmatXtTmix)  in  the*      :$ 

'  year  of  the  rei^*  of  our  lord  the  tibw  king,  In  the  court 

t  of  our  said  lord  the  king,  4>efofe  the   king   himself,   the  said 

cq^U't  then  and  still  being  holden  at  WeBtTninater^  in  the  countf 

of  Middlesex^  the  said  A  B  impleaded  the  said  C  D\  and  ex- 

\  hibited  his  certain  bill  against  him,  in  a  plea  of  debt  on  demand 

of  and  upon  the    said  identical  writing   obligatory  (or  ''  in  a- 
^        W  certain  filca  qfrirea/iass  on  the  case  ufion  the  very  same  identicai       , 

firowisea  and  undertakings")  in  the  said  declaration,  in  this  pre-^ 
'     sent  suit   mentioned,)(y)  as   by  the  record   and  proceedings 
^  420        the<:eof  remaining  in  the  said  court  of  our  said  *lord  the  king, 
before  the  king  himself^  to  vit,  at   Westminster  aforesaid,  more « 
fully  appears.     And  the  said  C  D  fuinher  saith,  that  the   par* 
ties  in  this  and  the  said   former   suit  are  tlie    same,  and  not 
^ther  or   different  persons ;  and  that  the  said  former  suit* -so   ^ 
brought  and  pgpsecuted  against  him  the  said  C  D  by  the  said 
^  i?  as  aforesaid,  is  still  depending  in  the  said  court  of  our  said 
•  lord  ^e  king,  before   the  king  himself>(a)  and  this  the   said 

IP  D  is  ready  to  verify  ;  wherefore  he  pray^  judgment  of  the 
said  bill,  in  this  suity  and  that  the  same  may  be  quashed. 


Sh  most  instances  and  particularly  in  above  eoneise  form  will  now  saffiee. 

deelaratio^kfl,  inindebitatus  assumpsit  (u)  Sometimes  the  plea  eommeii- 

the  declaration  is  so  general,  that  it  ees  and  concludes  with  a  prayer  of 

does  not  conclusively  shew  that  tho  jadgment,    whether    the    defendant 

two  actions  are  for  the  same  causey  ought  to  be  compelled  to  antnver^  &c. 

lee  S  T.  U.  307.    3  Wentw.  142.  and  Ul.  Ent.  6.  but  the  above  form  seems 

by  the  plaintiff's    particulars  of  de-  most  correct. 

mand  in  the  first  action  or  otherwise,  {x)  Wht^  it  is  necessary  to  state  a 
it  i&ay  appear  what  was  the  subject  partkukir  day,  2  Lev.  141 . 
matter  of  the  fii-st  miction,  thntigli  the  (^)  As  to  this  concise  statements 
plaiutiifmay  not  have  declared,  and  without  setting  out  the  former  de- 
it  is  now  settled^  that  in  a  plea  in  bar  claration,  see  supra,  a.  (i). 
©f  iudgment  recoverctiih  is  not  neces-  (a)  At  to  this  averment,  see  Bae» 
sary  to  set  out  the  declaration  in  the  Abr.  Abatement,  M.  sed  qu^re, 
former  cause,  1  Sannd.  92.  n.  2.  and  opinion,  1  Wentw.  t. 
tlicprforc  we  roav  conclude  that  the 


« 


• 
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•   *- 
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• 


coMMOJ^  C0MJiUEj>rcEMEjrrs  AjvT)  coj^rQiusio.Arsr 

.'  /«  the  ling's  Bench,  {or  «  C.  P."  or  «  Exchequer.  ^T^^  . 

(a)  7>rm,  4B  Geo,  III.  ^*1ll^*«'«"- 

CZ)  1  *       > 

ats.     V  And  the  9aid{h)  C  D  by  E  F  his  attorney ^c)   comes  **t-    Com- 

ji  B.  J  and  defends  the  wrong  (or  in  tres/uus  or  ejectmenty  say  ^  jir^f  pie^ 
*^  force'*)  and  injury,  when,  &c.  and   says  that   the  said  ^  B  ^^®"  special 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  MtUnati, 
against  him,(d)t  because  he  says,  that,  Sec.  \Jiere  state  the  9ub» 
jeci  matter  of  the  defence^  after  which  conclude  either  to  the 
country y  or  vnth  a  verification  as  in  the  fol/oit^g  firecedents,^^ 

Ihthe  K.  B.  (or  «  C.  F.'*  or  Exchequer.'*) 

next  after r--^f)  ♦ 

in Term^  48  Geo.  HI. 


CD  1  ^■ 

ats*    V  And  the  said  €  i?  by  £  P  his  attorney,  comes  and  de-  fldty.    The 

A  B.  J  fends   the  wrong    {or  in  tres/iass    or  ejectment^    say  1*^«  whwth« 

inttMtt*  of  Ida 

^fttrce")  and  injury,  when,  &c.  and  says,  that  the  said  A  B  deieac«  arose 
ought  not  further  to  have  or  maintain  his  aforesaid  action  'menceroent  o^ 
thereof  against  him»  because  he  says,  that,  &c.  .^^  «tion.(e) 

And  for  a  further  plea  in  this  behalf,  the  said  C  Dhy  leave  g^jy    co„^. 
of  the  court  here,  for  tUs  purpose  first  had  and  obtained,  *ac-  Tixencemcntof 

cording  to  the  form  of  the  statute  in  such  case  made  and  pro-  *iai  plea. 

*  422 


(a")  UsQAlly  th«  term  of  which  the  {d)  This  is  techmcally  termed  the 

plea  is   pleaded,    see  vol.  1 .  Index,  actio  non. 

Pleas.    As  to  the  title  of  the  term,  {e)  When  the  sabjeet   matter  of 

and  when  an  imparlance  is  necesbary,  the  defence  has  arisen  since  the  eom- 

see  ante,  411.  n.  («).            ^  menccment  of  the  action,  this  mode 

(6)  When  this  word  is  improper,  of  pleading  must  be  adopted,  4  East, 

see  ante,  410.  n.  (q).  502. 

(c)  Aq  infant  or  feme  covert  can-  (/)  The  plq||  sflonld  he  entitle 

not   plead  by  atlmcy>  ante,  4/09,  aftipr  the  matter  of  defence  arose. 
4t0. 


•  v 


> 


1 
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«» 


Onmnence^     Tided,(^)  says  that  the  said^  i7  ought  not  to^h«ve  or  maiouiii 
€oiiciti8iom.     ^  aforesaid  action  thereof  against  him,  f  because  he  saf^, 
that.  Sic. 

4thlj^.  The  And  form  further  plea  in  this  behalf,  as  to  the  said  first  count 

JSh^iTt^  of  tile  said  declaration,  [or  if  in  covenant  "  as  to  the  said  w/i- 
^rtieular  jiosed  breach  qf  covenant  firat  above  assigned**  or  if  in  ires- 
/tassy  "  as  to  the  breaking  and  entering^**  is^e.  enumeroHng  th€ 
fiarticuUir  trespasses  mentioned  in  the  declaration^  and  intended  t9 
be  justified^']  the  said  C  D  hy  leave  of  the  court  here,  for  this 
purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says  tloat  the  said 
A  B  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  t  because  he  says,  that,  &c. 


M 


SAhi    ^     h         \yift^r  stating  the  subject  matter  qfthe  fileOy  if  it  be  a  denial 
timt    lo    Uie  ^  an  -allegation  in  the  declaration^  not  being  matter  ^record, 
the  plea  should  tonclude  to  the  coi^try  as  foUoms ;]     And  of 
this  he  the  said  C  D  puts  himself  upon  the  country,  &c. 

ficfalr  Cmehv'       SJf  ^^^  defence  consist  of  an  allegation  of  nei9  matter^  it 

wioni  with  a  should  in  general  conclude  with  a  verification.  1  ug.  fV,  259.  thus :! 
veyific(Lti9^m 

y«  And  this  he  the  said  C  JD  is  ready  to  verify  i  wherefort  he 

prays  judgment,  if  the  said  ji  B  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  Sec. 

% 

m 

^.^r  ^  ,  And  this  he  the  said  C  D  is  really  to  verify  by  the  said  rc- 
aion  with  a  cord,  wherefore  he  prays  judgment,  if  the  said  Ji  B  ought  to 
therrc^d.  ^  ^^^  ^^  maintain  his  aforesaid  action  thereof  against  him,  See, 


-■■*— 


{g)  4  Ann.  c.  16.  s.  4, 5.  It  is  pro-    Andi*.  108.     I  VVila.  SI9.   Cowp.  50g, 
per  to  mention  't)i#  suit  in  the  intt'O-    501.    1  Hen.  Bl.  275.  378. 
ilnetory  part  of  the  plea  as  above. 
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IN  ASSUMPSIT. 


//J  fh€  X  -ff.  (or  '*  C\  P."  or  «  Exchequer.'')  f^rueransvue^ 


Tcrmy  43  G^-c/.  III. 


ot. 


ats.     V  And  the  said  C  D  by  — -—  his  attorney,  comes  and  General iswe^ 
j1  B.  }  defends   the  wrong  and  injury,  when,  ficc.  and  saith  JJ|J"    assmnft- 

that  he  did  not  undertake  or  promise  in  manner  and   form  as 

t  the  said  ^  B  hath  above  thereof  complained  against  him,  and 

f  of  this  he  puts  himself  upon  the  country,  8(C. 

■■ 

%       CD,  executor,  &c.l 
■         ^  ats.  LAnd  the  said  C  Z),  executor  (or^^admi'  Tbenkebywi 

^  ^  B.  J  minia^rator**)  as  aforesaid^  by  E  Fhv&  at-  ^miDiati^tor. 

tomey,  comes  and  defends  the  wrong  and  injury,  when,  &c.  and 

says  that  the  said  G  H(Ji)  deceased,  in  his  life-time   did  not  * 

undertake  or  promise,  in  manner  and  form  as  the  said  ji  B 

hath   above   thereof  complained  against  him,  and  of  this  he 

puts  himself  upon  the  country,  &c.  *  * 

Fint  filea  general  issue^  and  the  commencement  of  the  second  Pie*  in  but 
fi/«,  ae  ante^  421.  third  precedent  and  then  asfollowe  :]  Be*  l^cts^^^^J!^ 
c^se  they  say  that  the  said  several  supposed  *promises  and  ??*1*^^  ^^^ 
undertakings,  in  the  said  declaration,  if  any  such  were  or  was  1?  wlih  one  of 
made,  were  and  each  suid  every  bf  them,  was  made  by  them  the  (/^  ^  " 
said  C  D  and  E  F  toge<(her  with  the  said  A  By  one  of  the  said  *  424 
plaintiffs  jointly,  and  not  by  them  the  said  C  D  and  E  F  sepa-^ 


(A)  Tfthe  declaration  contain  counts  mas  terra,  97  Geo.   ITf.  n  ^»Iea  tn 

An  promises  by  the  executor  in  that  abatement  totbe  same  effect  was  beld 

chai-acter,  the  plea  must  alsti  deny  good  on  demurrer,  see  MSS.  Prc- 

those  promiscB.  cedents,  23  vol.  71.    See  plea  by  an 

(i)  As  to  this  plea,   see  2  B.  &  P.  executor,  that  testator  had  a  partner 

124,125.     In  Moflatt  and  others  v.  who  furvivrd  him,  5  East,  261 
Van  MilUngen  and  othcw,  Michat*!- 


« • 
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Gcner«/i«iftf,  Mtely^  from  and  \rithout  the  said  A  J3,  to  wit,  at,  8cc. 
^^  and  this,  &c.  \txinQlude  with  c  veriJUatiofi,  asaniCjA^^'Sixtk 

firecedmt* 

CD  1 

lafitneyof  dc.    ats.    I  And  the  said  C  i?  by  £  i^  his  attorney,  [or  if  the  dc- 
fendancC*)      A  B,  }  fendant  be  still  an  infant,  say  by  "  G  hy"  admitted(/) 
by  the  court  of  our  said  lord  the  king,  before  the  king  him- 
t      aelf^  (or  id  C.  P.  ^^  by  the  justices  of  our  paid  lord  the  king 
*       here,'*)    as  guardian(m)  of  the  said  C  J9,  to  defend  for  the 
said  CDy  who  is  an  infant  under  the  age  of  twenty -one  years,] 
comes  and  defends  the  wrong  and  injury,  when,  &c.  and  says 
that  the  said  A  B  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says,  that  he  the  said 
C  D  9X  the  time  of  making  of  the  said  several  supposed  pro- 
mises and  undertakings  in  the  said  declaration  mentioned,  was  an 
infaBt  within  the  age  of  twenty-one  years,  to  wit,  of  the  age 
of  ■'  ■      years,(n)    to  wit,  at,  &c.  aforesaid j(o)  and  this,  &c. 
*      ^conclude  with  a  verification^  aa  antCy  422.  sixth  precedent.'] 

*   4.QS         *C'^1 

r     rt       of    ^^^'    r  '^"^  ^^  ^^^  ^  ^  ^^  person(9')  comes  and  defends  the  i 

.ricfeudftnt.fjb)    '^  ^'  J  wrong  and  injury,  when,  Sec.  and  says,  that  the  sai4  \ 

A  B  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  her,  because  she  says  that  she  the  said  C  D  before,  and 
at  the  time  of  the  making  of  the  said  several  supposed  promises 
and  undertakings  in  the  said  declaration  mentioned,   was  and 


(I:)  Inrancy  may  be  given  in  evi-      (^)  C^lFertare  may  in  assuropsit,  and 

dence   under    the  g«ineral    issue  m  indeed  in  <lebt,  be  given  in  evidence 

^sumpsitf    IB.    St    P.  48t.    ■.    a.  under   thr  general  issue ;  butitisfre* 

^intei  vol.  1.  Index,  tit  Infancy.    But  qticntly  advi^^able  lo  plead  it,  tS  Mod«f 

it  is  in  general  better  to  plead  it.  101.  When  Uie  defence  is  not  that  the 

(/)  Tills  should  be  stated,  2  Saund.  feme  was  married  at  the  time    the 

117. f.  D.  1.  contract  uas  made,   but  merely  thai 

(m)    An    infant  mutt  defend    by  her  husband  ought  to  be  joined  in  the 

guardian,   and  not  by  prochein  andf  i  action,  the  coverture  rou&t  be  pleaded 

Saund.  117.  f.  n.  1.  in  abatement,  and  not  as  above  in  bar, 

{ii)  The  predse  age  i«  not  here  ma-  ante,  415  n.  (c). 
t'crial.  (g)  If  the  defendant  be  still  marri- 

{p)  The  venue  in  the  declaration,  ed,  she  must  ptead  in  person  and  not 
b«it  the  omission  'WoaW  not  prejudice^    by  attomcyi  cwiie,  415.  n.  (jd).  -IW. 

Hen.  Bl.  161.    t  8«and.S.e. 
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*  still  Is  the  wife  of  one   G  /),  to  wit,  at,  Sec.  aforesaid*  and  thisy   Ji^gnenmj^ 
r    &c.  [conclusion  toith  a  verification^  as  antCj  422.  sixth  firec€'» 

dcntJ] 

[First  general  issuey(r)  and  then  actio  norij  as  ante^  42 1 .  tfdrd  p\g^^  ^n 
fircccdent  to  the  obelisk^  because  he  says,  that  the  said   A  B  is  ****"  coeuay  , 
an  alien,  bom  in  foreign  parts,  out  of  the  allegiance  of  our  lord  («) 
the.  now  king,  and  within  the  allegiance  of  a  foreign   state,-  to 
wit,  of,  &c.  to  wit,  at,  Sec.  aforesaid,  and  not  made  a  fliibject  of       \ 
our  said  lord  the  king,  by  naturalization,  denization,  or  other- 
wise ;  and  the  said  C  D  further  saith,  that  long  before,  and  at 
the  time  of  the  commencement  of  this  suit,  the  persons  ex- 
.  ercising  the  powers  of  government  in  the  said  foreign  state  of 
— *—  aforesaid,  were  and  still  are  at  war  with,  and  the  enemies 
of  our  said  lord  the  king,  to  wit,  at>  Sec.  aforesaid  and  that  the 
said  A  B  &o  being  such  alien  born  as  aforesaid,  and  an   enemy 

•  of  our  said  lord  the  king,  and  not  made  a   subject  of  our  aaid 

lord  the    king    by    *naturalization,  denization,  or  otherwise,         ^    .^m 

entered  and  came  into  this  king(k)ih,  and  still  remains  herein, 

not  having  any  letters  of  safe  conduct  Ijom  our  said  lord  the ' 

king,  or  any  license  or   permission  of  our  said  lord  the  king, 

to  be,  reside,  or  remain  in  this  kingdom,  and  this,  Sec.  [conclu' 

sion  with  a  verification^  as  ante,  422.  sijcth  fircccdent ^ 

[Third  filca-i  actio  non,  as  ante,  A2\,  third  fire  cedent  to  the  obe^  p.  ^    j^.   ,.    , 
Hsk^^  because  he  says  that  the  said  ./f  J5  is  an  alien,  bom  in  foreign  enemy  resi- 
parts,  out  of  the  allegiance    of  our  said   lord   the   king,    and  {t)    ^ 
within  the   allegiance  of  a  foreign  state,  to  wit%  in.  Sec.  afore* 
said,  that  is  to  say,  at.  Sec.  aforesaid,   and  not  a  subjeet  of  our 
lord  the  king,  by  naturalisation,  denization,  or  othervvi  so  ;  and 
the  said  C  D  further  saith,  that  at  the  time  of  the  commence- 
ment of  this  suit,  the  persons  exercising  the  powers  of  govern- 
ment,  in,  Sec.  aforesaid,  were  and  slili  are  at  war  with,  and  ene- 
mies of  our  sakl   lord  the  king,  to  wit,  at.  Sec.  aforesaid  ;  and 


(r)  The  court  of  C.  P.   will   not  dents,   see    8  T.  R.    166.  Uast.  Eut. 

permit  the  defcn(Unt  to  pleud  double,  25*2.     4  ^(od.  405.     4  East,  502.     3 

1^.  the  general  issue  and  alien  ene-  Wentw.  255.,Stftt.  43  Geo.  III.  c.  155. 

my,  I  B.  &  p.  32«.  {t)  See  the  notes  to  the  last  prcce- 

(f)  As  to  this  plea  and  Uic  prcce-  dent  and  the  foim,  4  East,  602. 

Vol.  IL     .  [  48  .] 
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BankAipuu.  tliat  the  suid  Ji  B^9C  being  such  alien  born>  and  such  enemjF 
as  aforesaid,  at  the  time  of  the  commencement  of  this  siih,  was 
and  still  is  resident  and  living  out  of  this  kingdom,  and  within 
the  I'epublic  aforesaid,  and  adhering  to  the  saiden^oiies  of  our 
said  lord  the  king,  Sec.  and  this,  &c.  [Conclude  vdth  a  verificatimtj 
as  antey  422;  sixth  firecedent.'] 

B«nkruptcyor       [Jctio  non^  as  ante^  421,  fire  cedent  to  the  obelisk  ^i  because  he 
defendant,  (tt)         >-  '      ,     ^  ,  .   -^      . 

^  427  ^^y^  that  after  the  makmg  of  the  said  several  'promises  and 
undei*takings  in  the  said  declaration  mentioned,  and  before  the 
exhibiting  of  the  bill  of  the  sdd  A  B  xn  this  behalf,  {or  inC  P. 
«  before  the  commencement  of  this  sult^**^  to  wit,  on  the  —  day 

.  of J  ji.  D, he  the   said  C  D  became  a   bankrupt 

within  the  true  intent  and  meaning  of  the  several  statutes  then 
in  force  concerning  bankrupts,  to  wit,  at,  &c.  aforesaid,  and 
that  the  said  causes  of  action  in  the  said  declaration  mentioned, 
and  each  of  them,  did  accrue  to  the  said  A  B  before  he  the  said 
C  Z)  so  became  a  bankrupt,  as  aforesaid,(x)  to  wit,  at,  &c.  afore- 
said, and  of  this  he  the  said  C  D  puts  lumself  upon  the  coun- 
try, &c.(y) 


In  the  King's  Bench  (or  C.  P.) 


nejct  after 


in (a)  Termy  48  Geo.  III. 

Plea  of  bank-       {'First^  general  issue,  as  ante*  423.  2rf,   common  filea  of  bank" 

ruptcy  of  de-        •-  '"  ' 

fendaut^hcre  rufiLcy^as  onfe^  426.  andZd  asfollo^os  :J  And  for  a  further  plea 

the  ceitificate       .,_,._._,«_._..._.«_.____._..___.„____.____.._____««._._««_.^__«.«_----, 
was    obtained  -     „        -».t    « 

after  the  com-       (u)  The  defendant  may  also  plead  Msuxnpsit,  7  T.  R.  396.    Bttll.  N.  P. 

men  cement  uf  the  general  issue  and  any  otlicr  ptea.  153.    If  it  be  pleaded  specially,   at} 

the  •ait(z)        'ijijg  piej^  |g  given  by  ihe  stat.  5  Cieo.  tlie  pi-oceedings  must  be  set  forth,  I 

II.  c.  30.  8.  7.  And  if  the  certificate  B.  &   P.  448.    See  the  precedents, 

were  allowed  before   the  action   was  7  East,  53.  8  T.  R.   140.    1  Weatw. 

comtnenced,  this  general  form  uill  508,  309.  3  Wentw.  Index,  17.  Bank- 

Buffiee,  see  3  Weutw.  188.  a.  b.  But  ruplcy  cannot    be  pleaded    by  biul, 

if  the  defendant  did  not   ol)taiii  his  2  R.  k  P.  45. 

certificate  till  after  the   commence-         {x)  This  allegation  is  uecessftry, -4 

ment  of  the  action,  he  cannot  plead  T.  U.  150. 

his  bankruptcy  iu  the  above  general  (j/)  The  plea  is  to  cooolade  to  the 
form,  but  must  plead  it  specially,  country,  I  P.  Wms.  25S,  '250.  10 
setting  out  the  pi-oceeilings,  6  East,  M(xl.  160.  247.  In  K.  B.  the  plea 
4 13.  and  must  shew  the  allowance  of  needs  not  be  signed  by  counsel,  6 
the  cei-titicate  by  the  chaucoll«;r,  6  *!'.  K.  496.  But  in  C.  P.  it  nailst  be 
T.  U.  6u5.  6or.  Sec  a  plea  of  bank.-  sigiu;<l  by  aacrjeaut,  3  B.  8c  P.  I7l. 
mptcy  in  Ireland, '2  Hen.  Bl.  551.  ia  (r)  See  tlie  notes  lo  the  last  p re- 
America,  5  Easi,  I '24.  The  bankrupt-  cedent.  "^ 
©y  of  the  plaiuliif  may  be  j;iven  iii  {(i)  Som«  day  in  th^;  terra  allcr 
eviUciioc  under  ihe  general  issue  in  the  ceitificatc  Mai  alluwed. 
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in  this  behalf,  the  said  C  Bhy  leave  of  the  court  herC)  for  this  Bankruptcy. 

purpose  first  had  and  obtidoed»  according  to  the  form  of  the  statute 

in  sucii  case  made  and  provided,  says,  that  the  said  wf  B  ought  not 

fiirther(b)  to  have  or  maintain  his  aforesaid  action  thereof  against 

him  the  said  C  />,  because  he  says,  that  he  the  said  C  D^  before  Defendaot  a 

and  on  the  — —  day  of ,  j1,  D.  — — ,  and  from  thence  ^"^^c^. 

continually,  until  the  suing  out  of  the  commissi(»i  of  bankrupt 

hereinafter  mentioned,  was  a ,and  during  all  *that  time  ^  428 

cfid  use  and  exercise  the  trade  of  a ,  by  way  of  bargain- 
ing, exchanging,  bartering  and  chevizance,  and  sought  his  trade 
and  living,  by  bupng  and  selling,  to  wit,  at,  &c.  aforesaid ;  and  petttionfng 
the  said  C  />,  so  using  and  exercising  the  trade  of  a  ,  and  J^***'*'* 

seeking  his  trade  and  living  as  aforesaid,  afterwards,  to  wit,  on 
the  ^—  day  of  — •,  A.  D,  ,  at,  &c.  ^aforesaid,  became 
and  was  indebted  to  one  ^  i^,  a  subject  of  this  realm,  in  the 
sum  of  — ^.  of  lawful  money  of  Great  Britain^  for  a  true  and 
just  debt  due  and  owing  from  the  said  C  D  to  the  said  £  F^ 
and  the  said  C  D  was  then  and  there  also  indebted  to  divers 
other  persons,  in  divers  other  large  sums  of  money,  and  the 
said  C  D  being  so  indebted  as  aforesaid,  and  being  a  suliject  of 
this  realm,  and  so  using  and  exercising  the  trade  and  business 

of  a ,  and  seeking  his  trade  and  living  as  aforesaid,  af-    . 

terwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at, 
&c.  aforesaid,  the  said  debt  to  the  said  E  JFy  and  the 
said  other  debts  being  then  and  there  due,  and  wholly 
unpaid,  and  unsatisfied ;  he  the  said  C  D  became  and  was  a  Act  of  bank- 
bankrupt,  within  the  true  intent  and  meaning  of  the  several  ^^  *^* 
statutes  then  and  still  in  force  concerning  bankrupts,  made 
and  provided,  some  or  one  of  them,   and  that  thereupon  after-  Commission 

wards,  to  wit,  on""  the day  of  — ,  ^.  jD.  ■    ■      aforesaid, 

at,  &c.  aforessdd,  a  certain  commission  of  bankruptcy,  under 
the  great  seal  of  Great  Britain^  bearing  date  at  Westminster y 
the  same  day  and  year  last  aforesaid,  grounded  upon  the  said 
several  statutes,  some  or  one  of  them,  upon  the  petition  of  the 
ssdd  E  Fy  was  duly  awarded  and  issued  out  of  his  majesty's 
high  court  of  chancery,  (the  said  court    then  and  still   being 


(b)  Thia  is  nece8«W7,  6  Ettt,  4 IS.    4  East,  502.  Ante,  421. 


V 
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BankruptajZ-  holden  at  tVeslminstery  in  the  county  of  MiddlesejCy)  against  tlic 
said  C  Dj  directed  to  certain  comn)issioners  therein  namedy 
to  wit,  G  H,  I  Ky  Lf  My  J\r  Oy  and  P  Q,  thereby  giving  fiUl 
power  and  authority  to  the  said  commissioners,  four  or  three  of 
them,  to  proceed  according  to  the  several  statutes  in  force  con- 
cerning bankrupts,  not  only  concerning  the  said  bankrupt,  his 
1>j9dy,  lands,  tenements,  freehold  and  customary  goods,  debts 
and  all  other  things  whatsoever,  but  also  concerning  all  otlier 
persons,  who  by  concealment,  claim,  or  otherwise  do  oSend^ 
touching  the  premises  or  any  part  thereof,  contrary  to  the  true 
intent  and  meaning  of  the  said  statutes  ;  and  to  do  and  cxecuie 
all  and  every  thing  and  things  whatsoever,  as  well  for  and  to- 
wards satisfaction  and  payment  of  the  creditors,  as  towards  and 
for  all  other  intents  and  purposes,  according  to  the  ordinance  and 
provision  of  the  same  statutes,  as  in  and  by  the  said  com- 
mission, relation   being   thereunto   had,    will  more  fully  ap- 

Defrndant       pear,  by  virtue  of  which  said  .commission,  and  by  force  of  the 

found  a  baak-       .  ,  _  ^  •        ,       ,  i  >  -,  ^    rr    t  mr 

nipt.  said  several  statutes  ^concerning  bankrupts,  the  said  G-  /f,  i  A,- 

*  429  and  L  My  tlie  major  part  of  the  said  commissioners  named  in 
the  say  commission,  having  severally  and  respectively  duly  taken 
the  oath  prescribed  and  appointed  to  be  taken  by  commissioner^ 
of  bankrupts,  according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  and  having  then  and  there  entered  and 
»  kept  a  memorandum  thereof  among  the  proceedings   in  the 

said  commission,  afterwards,  to  wit,  on  the  said  day  of 

,  ^,  Z).  —  aforesaid,  at,  &c.  aforesaid,  did,  la  due  form 

of  law  find  that  the  said  C  JD  became  a  bankrupt,  within  the 
true  intent  and  meaning  of  the  statutes  made  and  then  in 
force  concerning  bankrupts,  before  the  date  and  issuing  forth 
of  the   said  commission,  and  did  then  and   there  declare  and 

Xoticcjn£/<wi-  adjudge  him  to  be  a  bankrupt  accordingly.     And  the  said  CD 

further  saith,  that  afterwards,  to  wit,  on  the day  of       j  , 

^.  D, aforesaid,  at,  Sec.  aforesaid,  due  notice  was  given 

and  published  in  the  London  gazette,  that  such  commission 
of  bankruptcy  had  been  and  was  awarded  and  issued  forth 
against  the  said  C  -D,  and  that  he  had  been  declared  a  bankrupt 

Defendant       thereon,  and  required  to  suiTender  himself,  and  the  said  C  D 

fiuiTeiidcred 

oudexamined.  further  saith,  that  the  several  meetings  were  duly  appointed  for 
his  surrendering  himself,  and  making  a  full  disclosure  and  dis- 
covery of  his  estate  and  effects,  and  finishing  his  examination 


<i 


« 
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under  the   aaid  commission,  according  to  the   form  of  the  Banhruptcif. 
statute  in  that  case  made  and  provided,  and  that  he  the  said 
C  D  duly    surrendered  himself  to  the  major  part  of  the  said 
commissioners,  in  and  by  the  said  commission  named  and  author- 
ised, and  submitted  himself  to  be  from  time  to  time  examined^ 
touching    the    disclosure   and    discovery  of  his   estate    and 
effects,  and  at  the  last  of  the  said  meeting^,  to  wit,  on  the  • 
day  of      ■    ,  ji.  D,  aforesaid,  at,  Sec.  aforesaid,    fmisbcd   his 
examination  upon  oath  before  the  said  commissioners,  and  upon 
such  liis  examination,  then  and  there  made  a  fuU  disclosure 
and  discovery   of  his  estate  and  effects ;  and  the   said  C  D  Defendant's 
further  aaith,  that  *he   hath  always,  from  the  time  of  issuing      "  ^j^  ^A^ 
forth  the  said  commission  hitherto,  to  wit,  at,  8cc.  aforesaid,  in 
all  things  conformed  himself  to  tlie  said  several  acts  of  parlia- 
ment, made  and  then  in  force  concerning   bankrupts,  particu- 
larly of  a  certain  act  of  parliament,  made  in  the  5  th  year  of  the 
reign  of  his  late  majesty  king  George  II.  intituled,  "  an  act  to 
prevent  the  committing  of  frauds  by  bankrupts."    And  the  pcfondwt's 
said  C  D  further  ssdth,  that  he  the  said  CD  afterwards,  to  wit,  «»rtificate. 

on  the  ■     '■    day  of         ,  ^.  D aforesaid,  at.  Sec.  aforesaid, 

duly  obtained  his  certificate  of  conformity  under  the  said  com- 
misuon  to  the  said  statutes,  made  and  then  in  force  concerning  Allowance 
bankrupts,  and  which  said   certificate   afterwards,  and  before  thci-cof  bythe 

chancellor. 


next  after  — ,  in  this  same  term,  to  wit,  on   the 


day  of ,  Ai  D,        ■    aforesaid,  at,  8cc.  aforesaid,  was  duly 

allowed  and  coliSi'med  by ,  then  and  there  being  lord  high 

chancellor  of  Great    Britain^  according   to   the   form  of  the 
statute  in  that  case  made  and  provided  ;  and  the  said  C  D  fur-  Q,^y^^^  of  ae- 
ther saith,  that,  the  sdd  several  causes  of  action  in  the  said  dc-  J*^!?  accrued 

before  bank- 

claration  mentioned  accrued,  and  each  and  every  of  them  did  ruptcy. 
accrue  to  the  said  A  By  before  he  the  said  C  D  so  became  a 
bankrupt  as  aforesaid,  to  wit,  at,  &c.  aforesaid  ;  and  this  he  the 
said  C  Z>  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the 
said  ^J5  ought y2/rMer(6)  to  maintain  his  aforesaid  action  thereof 
against  him  the  said  C  Z),  Sec. 


■* 


(A)  This  is  neccsaary,  6  T.  R.  607. 
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Jnsolvefit  tU  noHj  as  ant€  421.  fint  hrecedent  to  the  obeSaky']    be- 

tlebtor.  ,     -^ 

insoWeni         cause  be  says  that  he  the  said  C  D  was  actually  a  pnsoner  in 

41  Geo'ltr  c.  ^^^  majesty's  prison  of ,  at  the  suit  of ,  on  the  Itt  day 

70. 8. 38.(c)  ofiWorcA,  mentioned  in  a  certain  act,  made  at  the  parliament  of 
our  lord  the  now  king,  *hokfen  at  JVestminater^  in  the  cotinty  of 
*  431  Middlesex^  in  the  4 1st  year  of  his  reign,  intituled,  "anract  for 
the  relief  of  certain  insolvent  debtors,"  and  that  afterwards,  to 
wit,  at  the  general  quarter  sessions  of  the  peace  6f  ovr  and 
lord  the  king,  holden  at,  &c.  in  and  for  the  said  eounCy  of——, 
on,  &c.  before  certain  then  justices  of  our  said  lord  the  king, 
assigned  to  keep  the  peace  of  our  said  lord  the  king,  in  and 
for  the  said  county  of——,  he  the  said  C  D  was  diify  <fis- 
^  charged  according  to  the  said  act,  and  the  said  C  D  Ibrther 

says,  that  the  said  several  sums  of  money  in  the  said  deciarit-* 
tion  mentioned,  were,  and  each  and  eyery  of  them  was  con- 
tracted before  the  said  1st  day  of  March^  to  wit,  at,  &c.  afore- 
said, and  this,  he  the  said  C/)  is  ready  to  verify  ;, wherefore  he 
prays  judgment  if  the  said  A  B  ought  to  have  execution  for  his 
said  damages  to  be  adjudged  to  him  in  this  beliaif,on  or  against 
the  person  of  him  the  said  C  Z>,  Sec. 

In  the  King* 8  Bench,  (C,  P.  or  Exchequer.) 

(<•)  Termj  48  Geo.  III. 

c  ni 

J)'on  cHinimp-    ^^^    I  And  the  said  C  D  by  E  Fliis  attorney,  comes  and  dc- 

lo'th"  wm**  J^B.}  fends  the  wrong  and  injur)',  when,  fitc,  aod  as  to  all  the 

tendered.  (J)    ^^  several  supposed  promises  and  undertakings  in  the  said  de- 

claradon  mendoned,  except  as  to  the  sum  of — /.(/)  parcel  of  tho 

said  several  sums  of  money,  in  the  said  declaration  mentioned, 

says  that  he  did  not  undertake  or  promise  in  manner  and  form  as 

the  said  A  B  hath  above  thereof  complained  against  him,  and  of 

Tender  of  that  this  he  puts  himself  upon  the  country,  &c.     *And  as  to  the  said 

num. 

*  432       

(r)  The  form  of  this  plea -will  serve  (e)  This  may  be  of  the  tena  oC 

if  any  other  insolvent  act  be  pleadeil,  which  the  plea  is  pleaded,   though 

see  the  precedents,  3  Wentw.  Index,  subsequent  to  the  declaration,  see  1 

19.  Saund.   33.  n.  9.  cites  1  Boer.  59. 

{jd)  A  defendant  cannot  plead  non  1  Hen.  Bl.  369.    See  also,  2  SansMl. 

iutiumpnt  to  Ibe  vAo2e*,  and  a  tender  2.  a.  2.    Bat  see  Tidd's  Practice^ .  3d 

as  to  part,  but  must  qualify  the  gene-  edit.  4tS,  419. 

ral  issue,  and  his  olhet*pleas  as  above,  (/)  The  sum  tendered,  see  iupra^ 

admitting  the  liability  as  to  the  sum  note  (</}. 
tendered,  4  T.R.  194. 


f 


a: 
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9um  of—/,  parcel  of  the  said  several  sum*  of  money  in  the  said  Tender,  ^r. 

declaration  menupned»  the  said  C  D  sayS)  that  the  said  ^  B  ought 

not  to  have  or  maintain  his  afoi*esaid  action  thereof  against  him, 

to  recover  any  wore  or  greater  damages  than  the  said  sum  of 

-— /.  parcel)  k,c,(^)  in  this  behalf,  because  be  says  that  after  the 

making  of  the  said  several  promises  and  undertakings  in  the 

said  declaration  mentioned   as  to  the  said  sum  of  •— ^.  parcel, 

Sccand  before  the  exhibiting  of  the  bilI(/2)  of  the  said  ^  B 

against  the  said  C  D,  (or  if  in  C.  F.  or  by  orii^inal  ^^and  brfor^ 

the  c^mimencement  qf  this  «t«/,")  to  wit,  on,  &c.(i)  at,  &c.  atorc- 

aaidi  he  the  said  C  D  was  ready  and  willing,  and  tlien  and 

ther^  tendered  and  offered  to  pay  to  the  said  A  B  the  said  sum  of 

— /.  parcel,  8cc.  to  receive  which  of  the  said  C  D  he  the  said  A  B 

then  and  there  wholly  refused  ;  and  the  said  C  D  in  fact  further 

sfdjth,  that  he  the  said  C  D  hath  always  from  the  time  of  the 

making  of  the  said  several  promises  and  undertakings   in  the 

sidd  declaration  mentioned,  as  to  the  said  sum  of  — /.  parcel, 

&c,  hithertOi  at,  Sec.  a&resaid,  been  ready  to  pay,  and  still  is 

there  ready  to  pay  to  the  said  A  By  the  said  sum  of  — L  parcel, 

&c.  and  he  now  brings  the  same  here  into  court  ready  to  be 

paid  to  the  said  A  B  i£  he  will  accept  the  same,  and   tliia  he 

»  the  said  C  D  is  ready  to  verify ;  wherefore  he  prays  judgment 

if  the  said  A  B  ought  to  have  or  maintain  his  aforesaid  action 
against  him  to  recover  any  more  or  greater  damages  than  the         ^    j  an 
flttid  sum  of  — /.   ♦parcel,  &c.  in  this  behalf,  &c.     And  for  a  ne*  of  act-off 
fiirther  plea  in  this  behalf,  as  to  aU  the  said  several  supposed  ^^J*  "^"")' 

y  promises  and  undertakings  in  the  said  declaration  mentioned^ 


(^)  The  "kc."i8  sufKcicnl  after  entitle   it  specially,  see  Tidcl's  Prac. 

tb«  exception  is  once  fully  stated.  3d  edit.  369.  or  plead  roare  specially. 

(A)  In  K.  B.  it  is  advisable  to  say,  (k)  A  plea  of  set-off  is  here  givco, 

"  before  the  exhibiting  of  the  bill,"  because  it  is  frequently  ])lcAdcd  with 

rather  than  "the  commenceracnt  of  the  plea  of  tender,  in  which    case  it 

the  suit,"  in  order   to  compel   the  varicsinpointbf  form  in  8ome  triOii«|? 

plaintiif  ia  some  cases  to  reply  a  lati-  respects,  from  the  usual  plea  of  srt- 

tat,  I  Wils.  141.      See  Sell.  Prao.  1st  off.    To  avoid  the  expense  of  n  rule 

edit.  vol.  2.  appendix,  G:  rs  to  the  to  plead  double,  and  iu  the  length  of 

lerai  "  ante  exWntonem  biUx?*  the  paper  bo^ik,  it  is   however,  in 

(0  The  real  time  is  not  in  general  general  advijal)le   to  give  n'lticc   of 

m»tertiil>  but  if  the  tender  wei'e  after  set-off,  insLcatl  of  pleading  it,    whiih 

the  first  day  of  the  term,  and  tlK'  dc-  notice  is  prt- ci«ely  similar  in  form  '« 

^claration  entitled  geueraliy,  the  de-  the  procodent^  pQ^itjWi. 
fcndant  should  compcUhe  plaintiff  to 


433  PLEAS  IN  BAR. 


Tender  Vc.  except  as  to  the  said  sum  of  — ^.  parcel,  8cc.  the  said  C  D 
by  leave  of  the  court  here  for  this  purpose  first  had  and  ob« 
tained,  according  to  the  form  of  the  statute  in  such  case  made 
and  providedi  says  that  the  said  ^  B  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  because  he 
says  that  the  said  ^  B  before  and  at  the  time  of  exhibiting  the 
bill  of  him  the  said  A  B  against  him  the  said  C  D  in  this  be- 
half, (or,  if  in  C,  P.  or  by  original^  «  before  and  at  the  time 
of  the  commencement  of  this  *K/r,'*)to  wit,  at,  &c.  aforesaid,  was, 
and  from  thence  hitherto  hath  been,  and  still  is  indebted  to  the 
ssdd  C  Z)  in  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of 
lawful  money  of  Great  Britain^  for.  Sec.  {here  state  the  subject 
matter  of  the  set -off ^  as  fiosty  442  to  448.  and  then  proceed  a» 

^  follows :)  which  said  sum  of  money  so  due  and  owing  from  the 

said  A  B  to  the  said  C  jD,  exceeds  the  damages  sustained  by 
the  said  A  B  by  reason  of  the  non-performance  by  him  the 
said  .C  D  of  the  said  severa  supposed  pix>mises  and  under- 
takings in  the  said  declaration  mentioned,  except  as  to  the  said 
sum  of  — ^.  parcel,  &c.  and  out  of  which  said  sum  of  money 
so  due  and  owing  from  the  said  A  B  to  the  said  C  Z7,  he  the 
said  C  D  is  ready  and  willing,  and  hereby  offers  to  set  off  and 
allow  to  the  said  A  B  the  full  amount  of  the  said  damages 
except  as  aforesaid,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  And  this  he  the  said  C  D  is 
ready  to  verify  ;  wherefore  he  prays  judgment  if  the  said  A  B 
ought  to  have  or  maintain  his  aforesaid  action  thereof  againsl 
him,  Sec. 

♦  434 

Accord  and  *[ Actio  noriy  as  ante,  ^2\,  first  precedent  to   the  obelisk^  be- 

dtittvcry  o'f  a  cause  he  says,  that  after  the  making  of  tlie  said  several  pro^ 

TOpe  01  wine,     jnises  and   undertakings  m    the   said  declaration   mentioned, 

and  before  the  exhibiting  of  the  bill  of  the  said  A  B  against 

him  the  said  C  D  in  this  behalf,  (or  if  by  original  or  in  C  P. 

^^  before  the  commencement  of  this  sttit^'*^  to  wit,  on,  S;c.  at,  Sec. 


(/)  A^  to  accord  and  satbfaction  ia  be  gtvon  in  evidence  under  the  gene- 

gcnei*al,  sec  Bac.  Abr.  tit    Accord  ral  issue,  1  Ld.  liaym.  566.    13  Mod. 

and  Sali&faclion.    Com.  Dig.  tit.  Ac-  376.  and  it  is  seldom  x)lcaded  others 
conJ.    Accord  aud   Sitlisfaction  nuiy        i     iHau  as  a  sJiam  plea  tor  dcla>  • 


IN  ASSUMPSIT.  134 

iiFoi«8aid»he  the  said  CZ>  delivered  to  the  said  J  B  one  pipe  of  jtcord  and 
wine,  of  great  vahie,  to  wit,  of  the  value  of  100/.  in  full  satis-  «^Vfl<^^»»» 
faction  and  discharge  of  the  said  several  promises  and  under-^ 
takings  in  the  said  declaration  mentioned,  aAd  which  said  pipe 
of  wine  he  the  said  A  B  then  and  there  accepted  and  received 
of  and  from  the  said  C  D  in  full  satisfaction  and  discharge  of 
the  said  several  promises  and  und<srtakings,  in  the  said  declaiti- 
don  mentioned.  And  this,  &c.  [conclude  vfith  a  vtrjfication^  a» 
mtcj  42S.  9ixrh  precedent, 1 

\Acti9  notij  118 antCy  4^\,  first  firex:edent  to  the  obeUtk^  be*  "^l**  1*^  ^ » 
cause  be  says,  that  after  the  making  of  the  said  several  pro*  Mtb&ctiMtk 
mises  and  undertakings  in  the  said  declaration  mentioned, 
and  before  the  exhibiting  of  the  bill  of  the  ssdd  A  B  against 
htm  the  said  C  JD  m  this  behalf,  ^or  if  by  originaij  or  in  C.  P, 
^before  tlie  commencement  of  this  suit,**)  to  wit,  on,  &c.  at,  ficc. 
aforesaid,  he  the  said  C  D  made  and  sealed  and  as  his  act  and 
deed  delivered  to  the  said  A  By  his  the  said  C  D*s  certain  wri-^ 
ting  obligatory  in  the  penal  sum  of  1,000/.  of  lawful  money  of 
Great  Brittdn,  conditioned  for  the  payment  of  500/.  of  like 
lawful  money,  and  interest  for  the  same  by  the  said  C  X>  to 
the  said  A  B  9X  9l  certain  time  therein  mentioned,  and  now 
elapsed,  and  which  said  writing  oblig^atory  the  said  C  D  then 
mi  there  delivered  to  the  said  A  i9,  and  the  sadd  '*A  B  then  ^  4^5 
and  there  accepted  and  received  the  same  of  and  from  the 
•aid  C  D  in  full  satisfaction  and  discharge  of  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned, 
and  of  all  damages  and  sums  of  money  thereupon  due  and 
owing,  or  accrued.  And  this,  Scc.^  \conclude  with  a  ver\ficationf 
M  ante,  422.  sixth  precedent. 

^Actionon^as  ante,  42\,frst  firecedent  to  the  obfHskj^  be-  Account  ^t«- 
cause  he  says  that  after  the  making  of  the  said  promises  and  J^^^^j  ^' 
undertakings  in  the  said  declaration  mentioned,  and  before  the  eeptance  of 

defendfuitfs 
promissory 

»■      &ote.(ni) 

(m)  t^his  plea  is  sustainable,  5  T.  R.  counts,  and  a.  n^e  or  bill  has  been 

913.  It  is  generally  adopted  as  a  sham  gi?cn  b^c  not  paid  when  due,  so  as  to 

j^eA,  particularly  where  the  plaintiff  put  tUc  plaintiff  to  shew  in  hif  repli- 

hafl  declared  only  on  the   cymmon  catioa  that  the  note  wat  not  paid,  fee. 

Vol.  IT.  vC  *^] 
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i  _ 

Accord  and     exhibition  of  the  full  of  the  said  jf  B  agamst  him  the  ttid  CD 
mtUfaction,     j^  ^^^^  bchalf,  {or  if  in  C\  P.  or  by  originai,  ^  bijtnre  the  com^ 

tncncement  oftfda  suit")  to  wit,  on,  &c.  at,  fltc.  aibre8(lid,aii8f> 
count  was  had  and  stated  by  and  between  the  said  ^4  B  and 
the  said  C/>,of  and  concerning  the  said  several  sums  of  moneys 
in  the  said  declaration  mentioned,  and  upon  that  occasieo  be 
the  said  C  D  was  then  and  there  found  in  arrear,  and  indebted 
to  the  said  A  Bin  the  sum  of-—/,  t  for  which  said  sum  of -«<^, 
"  he  the  said  C  D  then  and  there  made  and  deHrered  to  the  said 
A  B^  his  certcdn  promissory  note  in  writing,  bearing  date  the 
day  and  year  last  aforesaid,  whereby  he  the  said  C  D  premised 
to  pay  to  the  said  A  B  or  his  order,  two  months  after  the  date 
thereof,  the  said  sum  of  -*-^*  wherein  he  the  said  C  D  was  so 
found  in  arrear  and  indebted  to  the  said  A  B  2a  aforesud,  and 
the  said  A  B  then  and  there  accepted  and  received  the  said 
note  for  and  on  account  of  the  said  sum  of  money  in  the  said 

declaration  mentioned,  and  by  reason  thereof  he  the  add  C  D 

I 
then  and  there  became,  and  still  is,  liable  to  pay  the  said  max 


of  — ^.  in  the  said  promissory  note  mentioned,  according  to  the 
^  436         tenor  and  efifect  of  the  said  note.     *And  this,  &c.  [ewtciude 
raith  a  veHfication^  an  mntCj  423.  sixth  precedent,'] 

The  like  that        ^Same  as  the  last  to    the  obelisk,']     For  which  said  sum  of 

eepied  a  bill  *-^-  ^^^  ^^  -^  ^  afterwards,  to  wit,  on,  &c.  at,  Sec.  albrcsaidi 

My^le*to^a  according  to  the  usage  and  custom  of  merchants,  made  his  cen* 

3(1  perBon.(n)  tain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year 

last  aforesaid,  and  then  and  there  directed  the  said  bill  of  ex* 

change  to  the  said  C  D,  and  thereby  required  the  said  C  D  two 

months  after  the  date  thereof,  to  pay  toi?  Fy  or  his  orders  tho 

sum  of  — L  for  value  received,  and  then  and  there  delivered  the 

said  bill  of  exchange  to  the  said  E  F^  which  ssdd  bill  of  e;^* 

change  the  said  C  D  afterwards,  to  wit,  on,  8cc.  last  aforesaid^ 

t,  &c.  aforesaid,  upon  sight  thereof  accepted,  according  to  the 

said  usage  and  custom  of  merchants,  for  and  on  account  of  the 

said  several  promises  and  undertakings  in  the  said  declaration 

mentioned  ;  and  by  reason  thereof,  and  according  to  the  said 

usage  and  custom  of  merchants,  he  the  said  C  D  then   and 

J  mmmf    ■■    ■    ■  ■.    ^.'i    ■■  .i   ■        ■  ■■■.         ■■    .   .    n     ,  ,  ,,..      ^,  ,    ,, 


(71)  See  the  not^to  the  last  precedent. 
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tbeve  became^  sogd  was  uid  ,«tiU  is  UuUe  to  pay  to  the  said  E  F^  .irHtrammif. 
mr  Ub  order,  the  mU  sum  of  money  in  Jthe  said  .IhU  of  ex 
<tenge  spe<;ified»  accoi'duig  to  the  tenor  and  effect  of  the  sfdd 
Ull  of  exdi0^e»  and  of  his  said  acceptance  thereof.    And  this, 
fcc.  [cfmc.lu4e  vntkaverificatigny  09  ante,  423.  sixth  precedent  i^ 

[ddfdtctn  now,  as  antcy  42\.  Jir^t  firecedent  to  the  odeliskJ] 
9ecaMSevhe  says,  that  after  the  making  of  the  said  se^^ml  ^nd'llJl^o) 
f  proqiiaes  and  undertakings  in  the  s<dd  declamtion  mentioned,  ^  437 
imd  before  the  day  of  the  exhibiting  of  the  bill  of  the  said  ji  B 
aga^iBt  him  the  said  C  i^  in  this  behalf,  (or  if  in  C.  F,  or  by 
origimUy  ^'  before  the  commencement  qf  this  suit,*)  to  wil,  on, 
he*  at,  ^c.  aforesaid,  the  said  A  B  and  th^  suid  CD  submitted 
^hemse.lves  (that  is  to  say)  by  two  mutual  bonds  of  arbitra- 
liiQO,  bearing  date  respectively  the  day  and  year  last  aforesaid, 
40  the  arbitration  of,  and  engaged  in  all  things  well  and  truly 
to  stand  to,  obey,  abide,  perform,  fulfil,  and  keep  the  award, 
^der,  arbitrament,  final  end  and  determination  oi  £i  F  and 
G  ^,  arbitrators,  indifferently  elected  and  named,  as  well  on  the 
pan  and  behalf  of  the  said  A  B  as  of  the  said  C  Z^,  to  arbi* 
trate,  award,  order,  j^dge  and  determine  of  and  concerning  all, 
and  all  manner  of  action  and  actions,  cause  and  causes  of  action, 
-fluilSt  bills,  bonds,  specialties,  judgments,  executions,  extents, 
qmurreJB,  controvertdes,  trespasses,  damages  and  demands 
•wIttilsoeTer,  at  any  time  theretofore  had,  msude,  moved,  brought, 
eomoiettced,  sued,  prosecuted,  done,  suffered,  committed,  or 
depending  by  and  between  the  said  paities,  or  either  of  them, 
fio  as  the  said  award  should  be  made  by  the  said  arbitrators, 
usder  their  hands,  and  ready  to  be  delivered  to  the  parties  in 
inference,  or  such  of  them  as  should  desire  the  same  on  or 
before,  &c*  next ;  which  time  for  making  the  said  award  was  Time  eniur^- 


(0)  As  to  dU8  plea  in  general,  see  thcji-eby  Admit  the  residue,  sec  tlie 

Com.  Dig,  tit.  Accord,  D.    Bac.  Abr.  precedents,   '3    Went\r.    Index,    S. 

Arbitrnment,  G.     Arbitrament    and  Morgan's  Prec.  Sd9.  337.  SOS.  Lotw. 

iiward  may  be  gtren  in  evidence  an-  59.  Clift  Ent.  195.  Kydd  on  Awards, 

der  the  general  issue,  non  aaaumpsit ;  2d  edit  465.    Most  of  the  precedents 

but  it  is  frequenUy  advisable  to  plead  state  the  defendant's  perfonfiancc  of 

it,    in  order  to  compel  the  plaintiflT  the  award ;  but  this  seems  nnncces* 

in  his  replication  to  take  issue  on  sary,  Kydd,  390.  592.    1 I4L  Kaym. 

•ome  particular  part  of  the  pica,  and  IQ9, 


V. 
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.Mimnii^fa.  afterwards^  and  before  the  time  for  making  the  Mme  expired f 
to  wity  ouy  &C,  at,  $(c»  aferesBod,  by  eoti^nt  of  the  said  wf  :9 
and  the  said  C  i>,  enlarged  until.  Sec.  then  next,  and  il  t^ 
then  and  there  agreed  by  and  between  the  said  *4  B  and  the 
said  C  Dy  that  the  award  made  before  that  time  between 
them,   should   be   binding    and   conclusive  between    them; 

Thne  further  ^^^cb  laflt^mentioncd  time  for  making  the  said  awards  was 


anlarged. 


*  438 

The  toward. 


Judgment 
tBcofveirtd. 
jQd^ient  re- 
covered in  K. 
h.  C.   P.   or 
Exchequer. 


aftenrardsi  and  before  the  said  enlarged  term  £6r  making  the 
said  award  had  elapsed,  to  wit,  on,  &c.  at,  8cc.  aforesaid,  bf 
consent  of  the  said  Ji  B  and  the  said  C  D,  further  enlarged 
until,  &c.  thenaext,  and  il  was  then  and  there  agreed  between 
the  said  «^  ^  and  the  said  C  jD,  that  the  said  award  before  that 
time  made  between  ^them,  should  be  binding  and  conchiaive 
between  them.  And  the  said  C  D  further  saith,  that'  the  said 
arbitrators,  before  the  expiration  of  the  said  last-mentiened 
time  limited  for  making  their  award,  to  wit,  on,  &c.  at,  fcc. 
aforesaid,  took  upen  themselves  the  burthen  of  the  said  arbi* 
tration,  and  having  duly  examined  and  conadered  the  subject 
matters  in  dispute  between  the  said  A  B  and  the  said  C  Z^,- 
they  the  said  arbitrators  did  make  their  award,  in  writing 
under  their  hands,  of  and  concerning  the  premises,  and  of 
and  concealing  the  said  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  ready  to  be  delivered  to  the  asM- 
parties  in  difference,  and  did  thereby  then  and  there  award 
that,  &c.  \here  set  forth  the  av>ard]  as  by  the  said  award  bear* 
ing  date,  See,  reference  being  thereunto  had,  will  more  fully 
appear .(/i)  And  this,  &c.  [conclude  vnth  a  verijkatiorty  as  anfty 
422.  sixth  fireccdent.l^ 

« 

\jictio  noTiy  as  ante^  421.  Jirst  precedent  tQ  the  obeUsk^   bc^ 
cause  he  saith  that  the  said  A  By  heretofore,  to  wit,  in 


{p)  As  to  the  Averment  of  per-  court  to  that  in  vhieh  the  pies  is 

fonnanee,  see  ante^  436.  n.  fo).  pleaded,  for  if  the  recovery    wer# 

(9)  ^  jodgment  recovered  may  be  pleaded  in  the  same  court,  the  plain* 

given  in  evidence  under  general  issue,  tiff  might,  instead  of  replying^  e»ve 

S  Stra.  735.    1  Saand.  67.  1.    As  to  oyer  of  the  record,  or  at  least  a  n<|ts 

fkis  ple«,  and  the  replication  thereto,  in  writing  of  the  term  and  number 

se     I  Saund.  92.  n.  3.    This  plea  is  roll,  and  sign  judgment  if  it  were  not 

lisually  adopted  for  delay,  in  which  given   in    convenient   time.    Ti|ld'9 

etie  the  judgment  should  be  stated  Prae.  3d  edit.  689, 
to  BftYe  been  reeofvercd  in  a  diferent 
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term)  in  the  ^  m  ■■  fexr  of  the  retgn  of  our  said  lord  the  kingt  Judgrmmu 

in  the  court  of  our  ^i«  lotd  the  kiiig»  befoi^  the  king  himself,  ''^''^'"'^*^ 

the  same  courtthen  ^d  still  being  hoUen  at  JVeMimmsierf  in  the 

county  of  ASddkaeXf  [orifthifika  be  QfajudsmtrU  rec<w€red 

m  the  Common  Pii0$f«ti[/f  "^  before  Sir  Jamee  Akm^ld^  knight^ 

nnd  his  comfiatdons^  then  Jria  majesiy't  jtisiicea  of  the  bench  at 

We^tmdnoer^  injhe  xounty  of  JVRddlesex  ;"  or  if  in  the  Exche- 

guer^  *myy  "  b^<^  the  borons  qf  his  majeaty's  court  t^fExebe*         *  439 

^icrr  at   We»tmiRster^  in  the  county  tf  Alitidlesexj'*~\  impleaded 

the  SEOd  C  />  in  a  certain  plea  of  trespass  on  the  case  on  pro* 

iniaee,  to  the  damage  of  the  said  A  B  oi  — ^.  for  the  not  per- 

fonning  the  very  same  identical  promises  and  undertakings  in 

the  said  declaration  mentioned ;  and  such  proceedings  were 

thereupon  had  in  the  said  court  in  that  plea,  that  afterwaAls, 

to  witf  in  that  same  ^— -  term,  the  said  A  B^  by  the  considera* 

tion  and  judgment  of  the  said  court,  recovered  in  the  said  plea 

iigainst  the  said  C  D  -— /.  for  his  damages  which  he  had  sus- . 

tained,  as  well  on  occasion  of  the  not  performing  the  same 

Menucal  promises  and  undertakings,  in  the  said  declaration 

mentioned,  as  for  his  costs  and  charges  by  him  about  his  suit 

in  that  behalf  expended,  whereof  the  said  C  D  was  convicted ; 

as  by  the  record  and  proceedings  thereof  still  remaining  In 

the  eaid  court  of  our  said  lord  the  king,  before  the  king  him« 

self>  [or  if  in  C  P,  "  of  the  bench  aforesaid^**  or  in  the  Exche^ 

purf  "  qfthe  Exchequer  o/br^MitVif,"]  at   Westminster  afore- 

s»d,  moi'e  fully  and  at  large  appears,  which  said  judgment 

soil  remains  in  full  force  and  effect,  not  in  the  least  reversed, 

satisfied,  or  made  void.    And  this,  &c.  [conclude  vfith  a  vcrifi* 

cation  by  the  record^  as  antcy  422.  seventh  firecedent,'] 

[Actio   nptiy  as  ante^  4% l.Jirst  firecedent  to  the  obelisk ,']  be-  KeieascC/-; 
cause  he  says,  that  after  the  making  of  the  said  several  pro- 
mises and  undertakings  in  the  said  declaration  mentioned,  and 


%. 


(r)  A  release  may  be  giTCD  in  evi.  to   plead  it;    it' is,    Lowever,   fn- 

dence  under  the  general  issue,  Gilb.  quently    adopted  as    a   sliani    pK», 

C.  P.  64.  Doug.  106, 107.  3  Esp.  Kep.  and  where  a  release  has  actiuiUj-  been 

S3 1,  and  in  the  case  of  a  release  oon-  exeented  in  the  usual  form,  it  is  frc* 

tained  in  a  composition  deed  by  ere-  quently  advisable  to  plea^  it,  in  order 

^itors  to  an  insolvent,  it  is  not  Qstul  to  narrovr  Uie  ovidence  on  the  triaU- 


4 
* 
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Releam.  belbi*e  ihe  exhibiting  of  the  blQ  of  the  saijii  Ji  B  against  him 
the  said  C  D  m  this  behalf,  (or  if  in  C  P.  or  &y  original^ 
**  before  the  commencement  -qf  this  suit^*')  to  vntf  on^  kc.(*) 

^  440  *at,  &c.  aforesaid,  the  said  ^  Bby  his  certain  wridng.  of  tm* 
lease,  scaled  "with  his  seal,  and  now  shewn  to  the  said  court 
here,  the  date  whereof  is  the  day  and  year  last  aforesaid,  [or 
if  the  release  be  pleaded  as  a  sham  filea^  or  if  thte  4ceel  Aave 
been  lostj  inttead  of  the  firqfert^  say^  <'  ^hich  said  toriting  ^ 
release  having  been  lost  and  destroyed  by  accidaif,  the  said  C  ■€> 
cannot  firodtice  the  same  to  the  said  court  A^e,"]  did  dxmM^ 
release,  and  forever  quit  claim  unto  the  C  J9,  his  heirs,  ex* 
ecutors,  and  administrators,  the  said  several  promises  and  un- 
dertakings in  the  said  declaration  mentioned,  and  each  and^ 
ev^  of  them,  and  all  sum  and  sums  of  money  then  doe  atid^ 
owing,  or  thereafter  to  become  due,  together  with  all,  aad  aB 
manner  of  action  and  actions,  cause  and  causes  of  action,  sittt% 
,  bills,  bonds,  writings  obiigatoiy,  debts,  dues,  duties,  reckoQinga> 
accounts,  sum  and  suips  of  money,  judgments,  executionsy  ex- 
tents, quarrels,  controversies,  trespasses,  damages,  and  de* 
m^nds  whatsoever,  both  at  law  and  in  equity,  or  othcrwbe 
howsoever,  which  he  the  said  A  B  then  had,  or  which  he 
should  or  might  at  any  time  or  times  thereafter  have,  claimi 
allege,  or  demand  against  the  said  C  D^  for  or  by  reason  or 
means  of  any  matter,  cause,  or  thing  whatsoever,  from  the  be* 
ginning  of  the  world  to  the  day  of  the  date  of  the  said  deed 
or  .writing  of  release;  as  by  the  said  deed  or  writing  of  re* 
lease,  reference  being  thereunto  had,  will  fully  appear.  And 
this,  &c.  [conclude  vnth  a  verification^  as  antCj  422.  sixth  fire* 
cedent,^ 

Set-nff'. 

Plf^aofsei-oST.  [  First  Plca^^nieral  is^ucy  as  antCy  423.  Second  filea,  actio  non^ 
asantey  422.  third  firecedent  to  the  obelisk^]  and  then  proceed 
as  follows :  because  he  says,  that  the  said  A  J9,  before,  and  at 
the  time  of  the  commencement  of  this  suit,(^)  to  wit,  at|  &c. 
aforesaid,  was  and  still  is  indebted  to  him  the  said  C  2^,  in  a 


(s)  The  date  of  the  release*  or  any        (/)  These  words  are  neecisaryt  S 
diQT,  if  the  supposed  release  be  plead*    T.  R.  186. 
ed>  as  a  sham  plea. 


« 


.> 


c 
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lirge  sum  of  money*  to  wit,  the  sum  of  — ^.  of  lawful  moiicy  Sct-oj: 
of  Grtai  BrUfun^  for  [here  htatc  the  subject  matter  of  the  act-off' 
Mtcording  to  the  fact^  the  uatial  *  allegations  are  as  in  the  ^lvc- 
MmtanUi  poaty  442  to  448.  and  when  thetj  do  not  afijili/y  the  £r/- 
qf^may  be  stated  a$  in  the  counts  in  indebitatits  assumjiaitj  antcy 
fuges  5  to  70.]  which  said  sum  [or  <^  sums"'\  of  money,  so 
4ue  aod.  owing  from  the  said  A  B  lo  the  said  C  D  ^*i  afore- 
•aid^  exceeds  [or  ('  exceed*^"]  the  damages  sustained  by  the 
nad  A  By  by  reason  of  the  non-performance  by  him  the  said 
C  Jli  of  the  said  several  supposed  promises  and  undertakings, 
in  the  said  declaration  mentioned,  and  out  of  which  said  sum 
[or  "  ««»w'*]  of  money,  so  due  and  owing  from  the  sa\d  A  B 
to  the  said  C  />,  he  the  said  C  />  is  ready  and  willing,  and 
hereby  offers  to  set  off  and  allow  to  the  said  A  B  the  full 
Amount  of  the  said  damages,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided.  And  this,  &c.  [con-. 
Hude  with  a  verijication^  as  antCy  422.  sixth  firecedent,^ 

In  the  Ming's  Benchy  {or  «  C,  P."  or  "  Exchequer.") 

Terniy  48  Geo.  III. 


440 
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ats.  I  And  the  said  C  Dy  by  EF  his  attoraey,  comes  and  de-  Sfd  n'^icfS- 
A  B.J  fends  the  wrong  and  injury,  when,  &c.  and  says,  that  he  8ct-ofr.(7/> 
did  not  undertake  or  promise   in  manner  and  form  as  the 
said  A  B  hMh  above  thereof  complained  against  him  the  said 
C  Dy  and  of  this  he  the  said  C  D  puts   himself  upon    ttfe 
country,  &c. 


(m)  In  order  to  save  the   ex]>ense  either   side  acci*ues  by  reason  of  a 

•fa  rule  to  plead  double,  and  the  /wrtaA^  enntained  in  any  bond  or  ape - 

additional  expense  in  the  length  of  cialty,  in  whicli  case  the  set-off  miut 

the  paper  book,  it  is  in  geuci-al  more  Iq  ple(uied,   8  Geo.  II.  c.   2  k   5.   4 

advisable  to  give  notice  of  set-off  than  2  Geo.  II.  c.  22,  s.  1.3. 
io  plead  it,  except  where  the  <leht  on 


.441  PLEAS  IN  BAR. 

Setoff:            In  the  King's  Benck^  (or  w  G.  /*.**  or  «  Exchequer:*) 
7\«'^«^«  2>rnf,48Giro.   UL 

(w)  ^ 

r^  J?,  pbintiff; 
Betwe«i<  aail 

(^  C  JD,  defendant. 

Mr.  ■    ■     ■  [the  plaintiff* 9  attorney,) 

^  442  Take  notice,  that  the  above-named  defendant  on  the  *tiial 

of  tills  cause  will  give  in  evidence,  and  insist  that  the  above^ 
named  plaintiff,  before  and  at  the  time  of  the  commencement 
of  this  suit,  was  and  still  is  indebted  to  the  said  defendant  in 
the  sum  of  — /.  of  lawful  money  of  Great  Britain j  for  [here 
state  the  subject  matter  of  the  set-off^  as  in  the  following  precC' 
ilentSi  <z"^  precisely  as  in  a  filea  of  set-off^  except  that  instead, 
of  the  names  of  the  parties^  insert  the  words  "  plaintiff**  and 
"  defendant^*  and  proceed  as  follows  ;J  and  that  the  said  defend- 
ant  will  set  off,  and  allow  to  the  said  plaintiff  on  the  said  trial,  so 
much  of  the  said  sum  of — I,  so  due  and  owing  from  the  said 
pUuntiff  to  the  said  defendant,  against  any  demand  of  the  said 
plaintiff,  to  be  proved  on  the  said  tiial,  as  will  be  sufficient  to 
satisfy  and  discharge  such  demand,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.(a*)     Dated  thi& 

-. day  of ,  Ji,  D, 

Yours,  &c. 

E  Fy  defendant's  attorney. 


♦ 


.,.  ^^  ///  an  action  by  or  ai^ainst  assignees^  executors^  ^c,  the  plea 

•fset-olf,inan  or  notice  of  set -iff ^  is  nearly  similar  to  the  above  precedents^  and 

action    bj  or 

»§wnst      09'  states  that  the  bankrupt  at  the  time  of  his  bankruptcy f  or  the  tes- 

tutors*  ^c^'  /a/or  at  the  time  of  his  deaths   was  indebtedy  ^c,  (^omitting  the 

wordsy  "  before  and  at  the  time  of  the  commencement  qfthis  suit^ 

and  still  isy*)  and  after  setting  forth  the  subject   matter  <f  the 

debt  in  the  tisual  forniy  allegesy  ^^  which  said  sum  qf  money  is  still 

wholly  unpaid  and  unsatiffiedy  and  the  said  plaintiffs  as  assignees 

^or   as    •'  executors**)  as  aforesaidy  before  and  at  the  time  qf 

the  commencement  of  this  suity  were  and  still  are  indebted  to 


(w)  The  pleader,  in  preparing  the  piticeeding,  and  does  not  appear    up-  ^ 

notice  of  let-ofr,  subscribes  it  at  the  on  the  record, 
foot  of  the  general  issae^  or   other       (x)  S  Geo.  11.  e.  S2.  s.  13. 
fleai;  bai  the  Botiee  is  a  pnetical 


A 

IN  ASSUMPSIT.  ^  44d    * 

■ 

f  Ar  M^  C  D  in'  the  amount  thereof**     The  /liea  or  notice  »  m  Ar-o/: 
eonehide  in  the  usual Jbrm^  aa  in  the  above  precedentn* 

rCommeneentent  and  contlueion  Ofthefilea  or  notice  qfUet-  Set-off  on  a 
'  '  ,      judgment. (y) 

offa%anPe^  440  to  443.]    Upon  and  by  virtue  of  a    certain        ^  443 
judgment  which  he  the  sud  C  /)>  heretofore,  to  wit,  in  — — - 
term»  in  the  ■  »   ■  year  of  the  reign  of  our  said  lord  the  king, 
'Id  the  court  of  our  said  ford  the  king,  before  the  king  him- 
«el(  (or  if  in  C.  F,  sayy  <«  before  his  majeaty^s  justices   qf  the  4 

bench  at  Westminster^  in  the  county  of  Middlesex,)  recoveredj 
agnmt  the  said  .^  B  in  a  certain  plea  of  trespass  on  the  case, 
upon*  promises,  whereby  it  was  considered  and  adjudged,  that 
the  said  C  D  should  recover  against  the  said  A  B  the  said  sum  *  4 

of-^.  for  his  damages  which  he  had  sustained,  as  well  by  rea- 
MHf  of  the  not  performing  of  certain  promises  and  underta- 
kings before  then  made  by  the  said  A  B  to  the  said  C  D^  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
peiidiedv(z}  whereof  the  said  A  B  was  convicted,  as  by  the  re« 
cord  and  proceedings  thereof  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  (or  m  C.  P, 
**  in  the  said  court  of  our  said  lord  the  king  of  the  bench 
afinrsaid")  more  fully  appears,   which  said   judgment    still  -i 

Temains  in  full  force  and  effect,  not  reversed,  annulled, 
dischai^d,  satisfied^  or  made  void. 

r  Commencement  and  conchision  of /ilea  or  notice  of  set-off yOM  Ontrecog»i-» 
^  .  aance  in  ano- 

«n/e,  440   to  442.1    Upon  and  by  virtue  of  a  certam  recog-  ther     court, 
nisance,  he  the  said  A  B  having,  before  the  commencement  of  contract!"**^  * 

this  suit,  to  wit,  in      ■■■■  term,  in  the year  of  the  reign  of 

our  said  lord  the  king,  come  in  his  own  proper  person  into 
the  court  of  our  said  lord  the  king,  before  the  king  himself, 
the  sdd  court  then  and  still  being  holden  at  Westmmstcry  in 


(y)  See  the  preeedents,  0  Wentw.    of  the  plea  is  not  by  the  record,  bCit 
ISO,  161.    1  T.  R.  557.  SSL  vol.  MSS.    as  oiWe,  429.  sUlh  precedent 
461.  32i»  and  the  replication  thereto.        (2)  The  judg:ment  is  to  be  descri- 
In  these  precedents,  the  Terifioation    bed  accoi'ding  to  the  fact,  see  the  pre- 
cedents, antc^  181  to  183. 

\oi..  11.  C  50  ] 


•    »■ 


443  FLEAS  tK  ftAR. 

* 

*        Set-of.  the  county  of  MidiUe%exy  (or  if  iii  tbe  Common  Piem$  ooe  ibe 

form,  mttej  179.)  aad  thon  and  there  in  the  «ud  ocmit  mr 
kftowledged  himself  to  owe. to  the  Baid  C  D  tho  sum-of -— /« of 

^  444  *lftwAil  money  of  Omo/  Britain^  to  he  fiaid  to  thteeid  C  />, 
when  he  the  said  A  B.  should  be  thereimto  aften^aidft  request- 
ad,  which  said  sum  erf!  -^.  he  the  said  ji  B*iot  hisnietf  snd 
his  hein,  then  and  there  consented  and  grnitsd  shouldte  ffmAe 
•of  hi9  and  their  lands,  goods  and  chattels,  and  should  he  levi- 
ed to  the  use-  and  behoof  of  the  said  C  2}^  (or  if  in  €,  P,  me 
the  form^  antej  179.)  and  which  said  recognisance  is  sdUlnMl 
.fiaroe,  streingth  and  effect,  not  paid  ofi^  annulled,  or  sttti£ed»  ashy 
the  said  recognisance  remainingof  record  in  thesud/oourtofoor 
said  lord  the  king,  belbre  the^king  himself,  will  fully  appear. 

2S^t!^  '-^^  the  sud  C  i>  further  saith,  that  the  said  ^  J^atthe  limeof 
;the  exhibiting  of  the  bill  of  him  the  said  ^  B  i^;ainst  hbn  the 
«aid  C  D  in  tiiis  behalf,  at.  Sic.  aforesaid,  was  and  odll.  is  im- 
•debted  to  him  the  said  C  D  m  the  further  sum  of  '^.  of  SigB 
•lawfol  money,  for,  te«  [tct'iff  on  money  countOjMo  poot^  446. 
4md  conclude  the  pica  or  notice  qf  oet^y  mannity  441,  44?. 

•    For  rent  due  -     [^Commencement,  and  coueluMon  qf/dea  or  notice  qf  oH*offy  no 

ease-^a;  ^^^^  ^^  ^  442.]    Upon  and  by  virtue  of  a  oertain  indeniaiie 

of  lease,  made  hereto&ire,  to  wit,  qo»  8cc.  tft,  Ihc  ^fiaresaid, 

between  the  said  C  D  oi  thp  one  part,  -and  the  ssjid  A  Bn^  the 

other  part,  (the  counterpart  of  which  said  indenture,  sealed  wUh 

t  the  seal  of  the  said  C  jD,  the  said  C  D  now  brings  here  into 

court,  the  date  whereof  is  the  day  and  year  last  ,albres<udi) 
whereby  the  said  C  D  demised  certain  tenements,  with  the 
appurtenances  therein  mentioned,  to  the  said  w^  ^  for  a  certm 
term  of  yearn  therein  mentioned,  to  wit,  for  the  term  of  -*-^ 
years,  from,  &c.  yielding  and  payingi  durii^  the  said  term«  l}ie 
.  yearly  rent  or  sum  of «— V.  on  certain  days  ther^n-mentkmedt 
#  445  *^  ^^^'*  ^^^  ^^  ^^^  ^  ^^  ^y  vhich  sud  indenture,  he  the  saidT^ 
B  covenanted  with  the  said  C  Dto  pay  him  the  said  rent  of — 4L 
on  the  days  aforesaid,  of  which  said  renty  afterwards,  to  wit,  on. 


(a)  If  rent  be  due  on  a  lease,  the    t^^tion,  but  as  above.  See  Bull.  N.  I'. 
sci-ofT  should  not  lie  for  use  and  occa-    179.    Xidd's  Prae.  dd  edit  GOT. 


*i 


IN  ASSUMPSIT.  445 

Ice.  « laf^e  mm  of^meiiQjs  to  ifk,  the  said  aim  of««/,fcr  «— ^  Set^f: 
^MM  of  the  aaU  term  thca  elafpMd,  beeMne«aiid  WMtand 
adl  isi  in  enear  and  uaptttdy  teai  the  aaki  .4  ii  to  the  waUk 
C  J>fio  wkral»  fee  afafeDaM. 

[CMiimiefirtfflM»/  one/  conehuUm  qffdca  oftet^^  a#  0^0^  440,.  Ckt-df  on  a 
44U]    Upon  and  tiy  virtne  of  a  certam  wiitini^  obligatory  ^ 

inade  by  the  aaid  A  B  heretofiive,  to  ^t,  on,  8cc.  at$  fcc.  afone* 
aaiii«  ttad  sealed  with  his  seal,  and  now  shewn  to  the  court  %A 
eur  aahl  lord  the  king»  before  the  king  himself,  (•r  m  C.  P. 
^t9  hU  va9e9$y*9  jtutie€$  here^*')  the  date  whereof  is  the  same 
da|r  and  year  lait  aforesaid,  whereby  he  the  said  A  B  became 
held  and  firmly  bomid  wno  the  said  C  D  in  the  penal  sum  of 
•*-^**of  like  lawfol  money,  to  be  paid  to  the  said  C  />  when 
he  the  said  A  B  should  be  thereunto  afterwards  requestedf^ 
wUeh  said  writing  obfigatory  was  and  is  conditioned  for  the 
payment  oCa  certain  sum  of  money,  to  wit,  the  sum  of  —-/.  at 
a  oertaln.  time  therein  mentioned,  and  Which  had  eli^)aed  be- 
fore the  commencement  of  this  suit,  and  which  said  writing 
obligatory  at  die  time  of  ^e  commencement  of  this  suit,  was  •'• 
and  stU  is  in  ftiU  force  and  efcct,  not  released,  paid  off,  satis^ 
i«d,  eanoelled,  or  otherwise  made  ¥oid,  aiid-  at  the  time  of  the 
eomaaeoeementof  this  siiit»  there  wae  and  still  is  due  and  owing 
fircnn  the  said  ^  17  to  the  said  C  A  upon  the  said  writing  obli- 
gmory,  by  the  condidon  thereof,  a  certain  sum  *of  money^to  wk^  ^  446 
the  said  sum  of  -^.  (the  wmjir^t  alleged  to  ke  due,)  to  wit,  ^ 
Sec  aforesaid. 

f 

[Commencement  and  eeneluntm  offilea^  or  notice  tf  set^qf^  ao  On  a  bitt 
mmcj  440  to  44S.]    Upon  and  by  virtue  of  a  certsdn  bill  of  ex-  ^^^^^^f^x 
change, bearing  date  the  -»-^ day  of    ■  ■■  ',  jt* D.    ■■    ,  here* 


(6)  See  the  precedent,  1  Wila.  155.        (6)  The  forms  of  set-ofT  on  bills  of 

S  T.  R.  133.    When  tlie    debt  on  exchange  and  promisaorjr  notet,  whieK 

elthersideaccruesby  reason  of  aj^-  most   asuallj  ooear  are  here  given. 

tuUiy  oontained  in  any  bond  or  spe-  If  Uiey  do  not  apply,  sCe  oUier  fonns 

eUltyj  the  set-off  must  be  pleaded,  in  my  treatise  on  bills,  8d  edit.  585 

and  the  svm  reaHy  due,  most  be  sta-  to  356.  and  the  Index,  page  413,  41 4. 

ted  in  the  pica,  8  Geo.  11.  c.  24.  s.  4.  from  whieh  the  plea  or  notice  of  ict* 

2  Geo.  U.  c.  23.  s.  13.   S  T.  R.  65.  off  may  be  framed. 
$T.S.4^. 


445  PLEAS  IN  BAR. 

« 

Set-of.  tofbret  to  vH^  on  the  day  and  year  last  aforesaUy  at,  ke.  aJbre*-^ 

said,  made  and  drawn  by  the  said  C  D^  upon  and  then  and 
there  accepted  by  the  said  A  B^  whereby  he  the  said  C  D  ra<* 
quested  the  said  A  B^  two  months  after  the  date  thereof,  to  pay 
to  him  the  s^d  CD  of  his  order,  the  sum  of  •^k  fiyr  nine 
■  Teceived. 

On  »  bin  in-        V  Commencement  and  conehuion  of  fde€u  or  notice  «/*  •et'^tffl  et 

dorseil  by  *-  ^  mr 

plaJDUtf  todc-  antej  440  io  442.]     And  also  in  the  further  sum  of-^»  of  Hike 
^          ^  ^     lawful  money,  upon  and  by  virtue  of  a  certain   other  bill  of 
exchange,  bearing  date  the  — —  day  of  — — ,  A.  D. ,  here- 
tofore, to  wit,  on  the  day  and  year  last  aforesaid,  at,  Sco.  afere* 
T  said,  made  and  drawn  by  the  said  A  B  upon  one  E  F,  whereby 
he  the  said  A  B  requested  the  said  E  F^  two  months  after  the 
date  thereof,  to  pay  to  him  the  said  ^  iB  or  his  orda*,  die  sum. 
of—/,  for  value  received,  which  said  bill  of  exchange  the  said 
A  B,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at» 
Sec.  aforesaid,  indorsed  and  delivered  to  the  said  C  M^  and 
which  said  bill  of  exchange,  when  the  same  became  due  and 
^'  payable,  accordmg  to  the  tenor  and  effect  thereof,  to  wit,  on^ 
*                     &c;  at,  &c.  aforesaid,  was  presented  and  shewn  to  the  said  E  F 

for  payment  thereof,  but  the  said  JZ  ^  then  and  there  neglected 
and  refused  to  pay  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  whereof  the  said  A  B  afterwards,  to  wit^ 
on  the  day  and  year  last  aforesaid,  at,  8cc.  aforesaid,  iMd 
notice. 

«  447 

On  a  promis-       ^Commencement  and  coneluaion  qf  fUea^  or  notice  qf  eet^qfy  tut 

»ade    by       ^'^^^i  ^^  ^^  442.]    And  alsQ  in  the  further  sum  of  — /.  of  like 

|)iainuft:(6).     latfrful  money,  upon  and  by  virtue  of  a  certain  pron^issqry  UQt^ 

ii>  writing,  bearing  date  the  —  day  of   ■      ,  A.  />.  ■    ■■ ,  here^ 

tofore,  to  Yk'it,  on  the  day  and  year  last  aforesaid,  at,  &c.  afore- 

I  said,  made  by  the  said  A  B^  and  whereby  he  the  said  A  B  then ' 

and  there  promised  to  pay,  two  months  after  the.  date  thereof^ 
to  the  said  C  D  oi^  his  order,  the  sum  of  W.  for  value  re^r 
ceived. 


1^ 


{fi)  Ante,  445.  n.  (6).  (fi)  Ante,  446.  n.  (6). 


t 


St 
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f^Commeneement  and  caricliuion  o/filea^  *or  notice  ^f^tt'OJf^  as  Setoff, 
•nre,  440  to  44%]    And  also  for  the  fitrther  sam  of  — /.  of  O"  «  p»*ort»>«- 

,  nory  noie  iii- 

nkt  lawnil  money,  upon  snct  by  virtue  of  a  certmn  promissory  dorsed    by 

note  in  writing,  bearing  date  the  — —  day  of  — — ,  ^.  D, ,  fcndaat(6)^*" 

beretofore^  to  wit,  on  the  day  and  year  last  aforesaid,  at^  &c. 
aforesidd,  ni^^de  by  one  £  F^  and  whereby  he  the  said  E  F 
then  and  there  promised  to  pay,  two  months  after  the  date 
thereof,  to  the  said  ^  Bor  hh  order^  the  sum  of-— ^.  for  value 
receired,  and  which  said  promissory  note,  he  the  said  w#  B^ 
afterwards,  to  wit«  on  the  day  and  year  last  aforesaid,  at,  &c. 
aforesaid,  indorsed  and  delivered  to  the  said  CDj  and  which 
said  promissory  note « when  the  same  became  due  and  payable, 
according  to  the  tenor  and  effect- thereof,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  was  presented  and  shewn  to  the  said  E  F  for  pay- 
ment thereof,  but  the  said  £  F  then  and  tliere  neglected  and 
refbsed  to  pay  the  said  sum  of  money  in  the  said  promissory 
note  spedfiedi  whereof  the  said  *4  B^  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid^  at,  Sec.  aforesaid,  had  notice. 

« 

\Coimmeticement  and  conclusion  jof  pleoj  or  notice  of  setoff,  aa^-gp^  q^^  and 
ante,  44«  to  442.]     For  the  use  and  occupation  of  a  certain  ^ccupation. 
dweiling-house,  buildings  and  land,  with  the  appurtenances  of 
the  said  C  />  by  the  said  A  By  and  at- his  ^special  instance  and         ^  443 
request)  and  by  the  sufferance  and  permiseion  of  the  said  C  D 
for  a  long  time  then  elapsed,  had  held,  used,  occupied,  pos- 
sessed and  enjoyed ;  and  also  for  the  work  and  labour,  care,  diU-  Work  and  1m- 
gence  and  attendance  of  the  said  C  -D,  by  him  the  said  C  D,  ^^15*"^  "**" 
and  hfs  servants,  before  that  time  done,  performed  and  bestowed, 
in  and  about  the  business  of  the  said  A  Bj  and  for  the  said  A  B\ 
«nd  at  his  request,  and  for  divers  materials  and  other  necessary 
things  by  the  ssdd  C  D   before  that  time  found  and  provided, 
and  used  and  applied  in  and  about  the  said  work  and  labour 
for  the  said  A  B  at  his  like  request ;  and  also  for  divers  goods,  Goods  sold.     • 
wares  and  merchandises,  sold  and  delivered  by  the  said   C  D 
to  the  said  A  B  at  his  like  request ;  and  for  money  by  the  said  Moncycouru 
C  D  before   that  time  lent  and  advanced  to,  and  paid,  laid  out  uid    accouU 

f  stated. 


*    (6)  *9nte,  446.  n.  (6).  onto,  p.  ».  -  If  tlie  rent  be  due  on  a 

^    ^c)  See  &e  form  in  a  deelanuloDy    lease,  the  form  must  be  as  ante,  4 14. 


'        o 
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* 
« 


Jiy  execufi^i  execiitoT  of  the  last  ivill  and  testament  of  the  said  B  P^  dec6a« 
'  sed,  nor  ever  administered(f)  anf  of  the  goods  and  chattels 

which  were  of  the  said  £  F^  deceased,  at  the  dme  of  hk  death 
as  executor  of  the  last  will  and  testament  of  the  said  M  Pi  de- 
ceased, in  manner  and  farm  as  the  said  A  B  hath  above  in  hia 
^.  said    declaration  in   that    ^behalf  alleged.      And   this,   Sec. 

.\condude  vnth  a  verificaiionj(k)  04  ante,   422.   sixth  firece'^ 
dentJ] 


Defendant  ne 
tmq^ies  admi" 
ni9trator.{l) 


[^Pirat,  general  istue.  Second,  actio  non,  at  ante^  421.  third 
precedent, ^  Because  he  says  that  he  is  not,  nor  ever  hath  been 
administrator  of  the  goods  or  chattels,  rights  or  ereditSy 
.  which  were  of  the  said  E  P,  deceased,  in  manner  and  Sarm  as 
the  said  A  B  hath  above,  in  his  said  declaration  in  that  behidf 
alleged.  And  this,  &c.  {conclude  vdth  a  verification,  09  onte^ 
422,  sixth  precedent. 


Plene  admi' 
imtriFvit.{m) 


First,  general  issue ^(ji)  aa  ante,  423.  Second,  actio  non^  ae 
ante,  42 1 .  third  ftrecedentJ]  Because  Re  says,  that  he  hath  fuUjr 
administered  all  and  singular  the  goods  and  chattels  wluch 
were  of  the  said  E  F,  deceased,  at  the  time  of  his  dearth,  and 
which  have  ever  come  to  the  hands  of  him  the  said  C  />» 
as  executor,  (or  ''  as  adndnistrator,'*)  as  aforesaid,   to  be  ad* 


issued  And  wiih  plene  OihUmatravitf  (/)  See  the  notes  to  t6e  last  pre* 

kc.  Fortcsc.  530.  Com.  Dig.  Pleader,  cedent     This  is  a  good  plea  in  bar* 

K.  2.     If  there  he  any  doubt  whether  Com.  Dig.  Pleader,  S  D.  13.  And  asa 

tlie  defendant  may  not  have   made  person  cannot  be  sued  aa  admiiiistra- 

himself  executor  de  9on  tort,    it  is  tor   de  son  tort,  it  is  not  necessary  is 

dangerous  to  plead  this  plea,  because  this  plea,  to  aver  that  the  defendant 

it  may  render  the  defendant  person-  never  administered,  6  T.  R.  551. 

ally  liable   for  the .  debt  and  costs,  (m)  If  the  defendant  hare  any  ts- 

thoiigh  he  may  not  have  assets  to  the  sets  in  hand,  he  shoold  plead  plcTie 

amount.    1  Saond.  330.  b.  r.  10.  adiyiinUtra-uit  prater  as  in  the  ppece- 

(i)  This  secras  proper^  because  a  dent,  post,  45^. 

pei'son  who  has  wrongfully  adminis-  (n)  If  it  be  apprehended  that  tko 

tered,  may  be  sued  as  an  executor  plaintiff  will    not  deny  the  plea  of 

generally.     1  Saund.  265.  n.  2.  plene   admnistravit,    bat  #ttl  take 

(k)  It  is  usual   to   conclude   this  judgment  of  assets,  ^U£md<)acckfer»Rf« 

plea  with  a  verification.    It  should  it  is  advisable,  in  order  to  avoid  the 

seem,  however,   that  as  the  subject  costs  of  withdrawing  the  pica  of  gen6p 

matter  of  it  is  a  denial  of  an  allcg:!-  ral  issue,  not  to  plead  it,  Unless  tliefe 

tion  in  the  declaration;  it  might  con-  bo  some  sufficient  ground  on  whiols 

<■  hide  to  the  country.  the  plaintiff's  demand  may  be  diapo- 

ted,  2  Bl.  Rep.  1275.  A  Saoad.  ^».  h. 


^^ 


t 


^  "     '  INASSUMPSIt.  4^ 

iMiniatered«  to  wit«  at^  &c.  aforesaid,  and  that  he  the  said  t  D  jfy€±9€o$m^ 
hath  not  nor  on  the  day  of  exhibiiing  the  bill  o£  the  said  ji  Bm  ^*  . 
this  behalf,  (or  i/in  C.  F.  or  by  original^  «*  at  the  time  of  the  com* 
mc7icement  qf  this  suit^'*)  or  at  any  time,  since  had  any  goods 
or  chattels  which  were  of  the  said  £  I*"  deceased,  at  the  time 
of  his  death}  in  the  hands  of  him  the  aaid  C  Z)  as  executori 
^or  *'  as  administrator^")  as  aforesaid}  to  be  administered.  And 
this,  Sec.  [condude  with  a  verification^  09  antCy  433.  aijcth  pre* 
cedent, 2 

*[Jctw  noriy  as  antCj  421.  Jirst  /irecedent^  except  as  to  the  Ptene  admi- 
sum  of  —/.(/I)  because  he  says,  Uiat  the  said  C  D  hath  fully  ^!^)^  ^"^ 
administered  all  and  singular  the  goods  and  chattels  which 
were  of  the  said  E  F  deceased,  at  the  .time  of  his  death,  and 
which  have  ever  come  to  the  hands  of  him  the  said  C  D  io 
%e  administered,  except  goods  and  chattels  of  the  value  of  — /• 
{or  excefit  the  said  sum  qf  ~^,)  to  wit,  at,  &c.  aforesaid,  and 
that  he  the  said  C  D  hath  not,  nor  on  the  day  of  exhibiting  th& 
ImU  of  the  said  A  B  va  this  behalf,  (or  \f  in  C.  /*.  or  by  ori*  ■ 
ginalj  ^'  at  the  time  qf  the  commencement  of  this  suit^*')  or  at 
any  time  since,  had  any  goods  or  chattels  which  were  of  the 
aoid  B  F  deceased,  at  the  time  of  his  death,  in  his  hands  to  be 
administei*ed,  except  tl\e  said  goods  and  chattels  of  the  value 
aforesaid  /  (or  qf  the  wid  sum  <f^^.){/i)  and  this  he  the  said 
C  Z>  ia  ready  to  verify  ;  wherefore  he  prays  judgment  if  the 
isid  A  B  ought  to  have  or  maintain  bis  aforesaid  actioit: 
thereof  against  him  the  said  C  />,  except  as  to  the  said  sum  ef  .  . 

•  bcc. 


i^mtmmtmmmmmmai0^mim>»^^ 


(0}  See  the  precedents,  liast  £nt«  necessary,  for  the  assets    confess^ 

d23.  a.    3  Wentw.  21 1.  2l4.  maj  be  ^cmmIs  or  a  leasehold  intei*es^ 

{p)  Some  of  tlie  precedents  pray  not    capable  of  being  brought  into^ 

judgment  generally,  Rast  £nt  323.  court.    The  same  precedent  also  ad< 

d  Wentw.  211.  otlicrs  do  not  com-  miu  a  liability  to  costs,  but  this' is  in* 

mence,    but   only    conclude  with  a  correct,   for  if  the  plea  be  true,  the 

t^rayer  of  judgment,  except  as  to  the  defendant   is    not   liable     to    costs, 

asseu  acknowledged,  3  Wentw.  211.  Tidd's    Prac.   3d  edih  S94»  n.   1.     1 

Al4.  The  latter  precedent  also  brings  Sauud.  m.  b^. 
the  money  into  court,  bat  this  is  Ua- 


Vei»,  II.  t  51  1 


* 
•*  • 
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lie. 

Plea  of  retain- 
er by  an  exe- 

cutor.(7) 

♦  453 

Oa  a  bond. 


PLEAS  IN  BAR. 


On  %  simpfe 
eoiitractdebt. 


He  fend  ant  ap- 
pointed exe- 
cutor, ke. 


\^Fir9t J  general  Usuc^  om  antCj  .423.  2rf/y.  piene  adinimstrmdl^  tu 
aii/r,45l.  ^dly.  actio  non,  ob  ante^  421.  third  firecedent .']  Bc" 
cause  he  says,  that  the  said  £  Fin  his  life-time,   *to  wit,  on 

the  — day  of  •■  ■■      ,  ^.  D.  ■   ,  at,  kc,  aforesaid, by 

hi»  certaiD  writing  obligatory,  sealed  with  his  seal,  and  now 
shewn  to  the  court  here,  the  date  whereof  is  the  day  and  year 
last  aforesaid,  acknowledged  himself  to  be  held  and  firmly 
bound  unto  the  said  C  2>  in  the  sum  of  — /.  of  lawful  money 
of  Great  Britain^  to  be  paid  to  him  the  said  C  jD,  when  ht 
the  said  £  ^  in  his  life*time  should  be  thereunto  afterwards 
requested,  with  a  condition  thereunder  written,  that  if,  &c. 
(here  set  out  the  conditiony\r)  which  said  writing  ol^gatory 
was  so  made  as  aforesaid,  for  securing  the  payment  of  a  jttst 
debt,(4)  and  at  tlie  time  of  the  death  of  the  said  E  F^  was  and 
still  is  in  full  force  and  effect,  nor  in  the  least  reversed,  satis- 
fied, or  otherwise .  vacated,  and  before  and  at  the  time  of  the 
commencement  of  this  suit,  a  large  sum  of  money,  to  wit, 
the  sum  of  — ^.  payable  to  the  said  C  Z),  under  and  by  Tirttie 
of  the  said  writing  obligatory,  for  principal  and  interest^-  w«s 
and  still  is  unpaid  and  unsatisfied  to  the  said  C  D.{f)  And 
the  said  C  D  further  saith,  that  the  said  jS  ^,  in  his  life-time, 
and  at  the  time  of  his  death,  was  justly  and  truly  indebted  to 
the  said  C  D,  in  a  large  sum  of  money,  to  wit,  the  sum  of 
— /.  of  like  lawful  money,  for,  &c.  {here  state  the  fiarticniar^ 
of  the  setoff  on  simple  contract^  asanre,  442  to  448.)  and  which 
said  last -mentioned  sum  of  money  still  remauis  wholly  in  arrear, 
unpaid  and  unsati.sfied  to  the  said  C  D,  And  the  said  C  D 
further  saith,  that  the  said  £  F  in  his  life-time,  to  wit,  on,  £cc. 
at,  &c.  afovesaid,  duly  made  and  published  his  last  will  and 


f- 


(9)  See  the  precedents,  1  Saund. 
3.13.  3  Wentw.  219.  244.  id.  Index, 
26  to  33.  A  ivtainer  may  be  pleaded 
or  gnei»  in  evidence  under  the  plea 
fiS pkne  attmimsiravit,  1  Brownl.  75. 
3  Burr.  1380—1385.  2  BL  Ilep.  965. 
Co.  I.tt  283.  a.  But  it  is  in  ^nend 
iidvisable  to  plc^d  it,  hi  oixler  to  com- 
pel the  plaintiff,  by  his  replication,  to 
.  admit  either  the  retainer,  or  the  in- 
stifficieoey  of  the  assets. 


(»")  "When  it  is  pro|>er  to  state  the 
comlitioD  of  the  bond  m  the  plea* 
see  1  Saund  33 J.  n.  7.  5  T.  R.  30<^. 
{a)  In  pleailing  a  retainer  on  a 
bond  debt,  it  is  not  ne«essaiy  to  aver 
dial  (he  bond  was  given  for  a  just  and 
true  debt,  6  T.  H.  550.  1  Saund. 
330.  n.  4.  333.  n.  6.    V 

(/)  ll  seems  proper  ia  all  cases  to 
shew  how  much  is  due  on  the  bon^f 
S  T.  li.  309.    I  Sauad  333.  b.  7. 


t 


f 
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*refttament(u)  in  writing,  and  thereby  constituted  and  appoint«>  Svexeaitan, 
cd  the  said  C  D  executor  thereof,  and  afterwards^  to  wit,  on 
the  —  day  of  — ,  ji,  /),.— »-^,  at,  &c.  aforesaid,  the  said 
£  F  died,  without  revoking  or  altering  his  said  will ;  after 
whose  death  the  said  C  D  duly  prove^l  the  said  will,  and  took 
upon  himself  the  burthen  of  the  execution  thereof,  to  wit,  at, 
&c.  aforesaid;  and  the  said  Q  D  further  saith,  that  he ^  bath  ^  - 
fully  administered  all  and  singular  the  goods  and  chattela 
which  were  of  the  said  E  F  9Si  the  time  of  his  death,  and  which 
have  ever  come  to  the  hands  of  him  the  said  C  i>  to  be  ad- 
ministered, except  goods  and  chattels  of  small  value,  to  wit,  of 
the  value  of  lQ/.(x)  and  that  he  hath  not,  nor  on  the  day  of 
exhibiting  the  bill  aforesaid,  {qt  if  in  C.  P.  or  by  original^ 
'*  at  the  time  of  the  commencement  q/*  tfU*  suity")  or  at  any  time 
afterwards,  had  any  goods  or  chattels  which  were  of  the  said 
JS  F  deceased,  at  the  time  of  his  death,  except  the  said  last- 
mentioned  goods  and  chattels,  of  the  value  aforesaid,  which  are 
not  sufficient  to  pay  or  satisfy  the  monies  due  and  owing  to  the 
^said  C  i>  as  aforesaid,  and  which  he  the  said  C  D  retains  in 
his  hands,  towards  and  in  part  satisfaction  and  payment  thereol^ 
and  this,  &c.  [conclude  with  a  verification^  aa  ante^  422.  ^xth 
firecedent,^ 

[jiptio  noTtj  as  antCj  421.  first  precedent  J\  Because  he  says,  Jndpnent  re- 
that  one  G  theretofore,  and  in  the  life-time  of  the  said  *E  F,  "^^"^^  ^^;^^ 
to  wit,  ixk(z)  —  term,  in  the  —  year  of  the  reign  of  txaee  tor,   an  out- 

^  -^  '  ^  ^  standing  b«)ml, 

• _        and    a  judg- 

*'''~"""""'~"""'*"*"'""*''"'"^"'"~*"''~~"""'*~*~*"""~'*'***"~"''*'"^^  inent   against 

defendant.  (^) 
(u)  In  an  action  against  an  admi-        (.r)  Some  value  ought  to  be  stated,  ^    455 

uiatrator^  it  is  not  necessary,  in  hia  though  the  precise  amount  is  neither 

plea  of  retainer,  to  stat9  the  tetters  material  nor  traversable,    I  Saand. 

of  administration,  6  T.  K.   550.  but  333.  q.  7. 

it  is  otherwise  in  the  case  of  an  exe-  (j/)  See  the  precedents,  3  Wentw. 

cutor,  vho  pleads  a  retainer  in  that  Index,  26    to  33.     1  Saund.  329  to 

eharactev,  I  Mod.  208.  but  see  6  V.  339.     Lutw.  446,  447.    Lil.  Ent.  IS*J, 

H,  550.    2Stra.  1106.  and  tberefin-e  111.  and  as  to  the   forfnofa  plea  of 

the  ab«ve  allegation  of  the  will  and  this  nature  in  general,    1  Saund.  329 

appointment  of  the  defendant  as  ex*  to  3.)9.  in  the  MOtes. 

ecutor,  is  in  general  advisable;  and  if  (z)  I'he  plea  nuist  state  the  term  and 

in  an  action  against  a  person  sued  as  year  when,  and  the  cotfrt  is  in  which 

•xeoutta',  he  plead  a  retainer  as  ad-  Uie  judgment  was  obtained,  I  Saund. 

niinistrator,  the  letters  of  administra-  329.  n.  I.  and  as  to  the  mo<le  of  8ta«»  * 

tion  should  be  stated,  Sir  T.  Jones,  ting  a  judgment  reoovcrcd  against  th4 

23-    6  T.  U.  551.  deceased,  i<l.  ibid.  n.  2. 


^^ 
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JBpeaecufon,  lord  the  now  king,  in  the  court  of  our  said  lord  the  Icin^,  ke« 

i,  fore  the  khie:  himself,   [iftate  the   recovery  of  the  judgment 

Judg;ment   a-  t^  v.  «  », 

gainst  deoea^  affmnst  the  deceased  in  Kin^s  Bertch^  Common  Pleas,  or  Exche^m 

•  9U^y  whether  in  assumfisit  or  deht^  tsfc.  precisely  as  in  the  fire* 

eedentSy  ante,  181  to  183.  and  conclude  as  in  those  firecedentSf 

vdth  a  reference  to  the  record,  and  an  allegation  that  the  judg* 

fnent  is  still  in  force  ;  see  the  precedent  in   1  Sound.   329.  anc^ 

-fifing  mU       ihen  proceed  as  follows  ;T  And  the  said  C  D  further  saith,  that 

^"^"^^         the  said  E  F  in  his  life-time,  to  wit,  on,  &c.  at,  &c.  aforesaid| 

by  his  certain  writing  obligatory,  sealed  with  his  seal,  became* 

held|  and  firmly  bound  unto  one  J  K\Ti  the  sum  of  — L  of 

lawiul  money  of  Great  Britain,  to  be  paid  to  the  said^i^ 

when  he  the  said  E  F  should  be  thereto  afterwards  requested* 

which   said  writing  obligatory  was  so  made   as  aforesaid, 'for 

securing  the  payment  of  a  just  debt,(a)  and  at  the  time  of  the 

death  of  the  said  E  F,  was  and  still  is  in  full  force  and  eifecti 

not  m  any  wise  cancelled,  annulled,  paid  off,  or  satisfied,  and 

before  and  at  the  time  of  the  commencement  of  tliis  soiti 

there  was  and  still  is  due  and  owing  to  the  said  J  K^  upon 

.   and  by  virtue  of  the  said  writing  obligatory,  a  large  sum  of 

Jadgment  a-  money,  to  wit,  the  sum  of  — -^.  to  wit,  at,  &c.  aforeaaid.(d)  And 

^Mtdefena-  the  said  C  D  further  saith,  that  one  Z  M,  after  the  death  »of 

•^  45§        the  said  E  F,  to  wit,  in  —  terra,  in  the  —  year  of  the 

reign  of  our  lord  the  now  king,(d)  by  bill  without  the  writ  of 


(a)  This  a1Ieg:ation  is  usual,  though  debt  upon  which  the  judgment  w 
it  is  not  necessary.  If  the  debt  were  founded,  and  the  pleadings  in  Uie 
not  a  just  one,  the  plaintiff  mi«;ht  tion,  1  Saund  329.  n.  3.  but  the  pro- 
shew  it  in  his  replication,  1  Saund.  sent  mode  of  pleading  in  assumpsit^  u 
830.  n.  4.  333.  n.  6.  judgttent  obtained  against  an  exeoo- 

(6)  The  defendant  may  plead  the  tor  or  administrator   is  as  abore,   1 

penalty  as  the  outstanding  debt,   or  Saund.  331.  n.  5.  and  it  is  not  necea- 

may  shew  what  is  really  due,  and  the  saiy  to  state  the  declaration  or  plead- 

latter  mode   is    recommended  ;  and  ings  in  the  action;  but  in  a  plea  to  an 

sometimes  it  is  proper  to  set  forth  action  of  debt  on  apeciaUy^  it  is  sUil 

the  condition  of  the  bond,  as  aiUef  necessary  to  shew  that  the  debt   on 

453.    5  T.  R.   309.    1   Saund.  333.  which,  the  judgment  was  recovered 

»•  7.  was  a  specialty,  or  to  aver,  that  the 

(c)  .^8  to  the  mode  of  pleading  a  judgment  was  i^icovcred  before  the 

judgment  against  the  defendant  as  defendant  had  notice  uftlie  plaintiff's 

executdl*   ov   administrator,     sec     1  demand,  see  I  T.  R.  690. 
Saund..  329.  n.  3.  330.  n.  4.  331.  n.  5..       (r/)  This  is   necessary,  see  ant^ 

Formerly  it  was  the  practice  in  all  455.  n.  (s). 
•MCiy  to  set  iibrth  the  bond  or  other 
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our  said  lord  the  king,  impleaded  the  said  C  D  9A  executori  tfyexeeutort, 
.  ©f  the  last  will  and  testament  of  the  said  E  F^  deceased,  [or  ^'  . 
«  «M  administrator  of  all  and  nngular  the  floods  and  chattels^ 
rights  and  credits  which  were  ^f  the  said  E  F^  at  the  time  qf 
his  deaths  who  died  intestate^"*]  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  at  Westminster^  in  'the  couiuy  of 
Muidiesexy  in  a  certain  plea  of  debt,(e)  for  the  sum  of  — I  due 
and  owing  to  the  said  L  Mfrom  the  said  E  Fin  his  life-time) 
and  at  the  time  of  his  decease,  and  such  proceedings  were 
thereupon  had  in  the  said  court  of  our  said  lord  the  king,  be* 
fore  the  king  himself,  at  IVestjninster  aforesaid^  in  that  plea, 

that  the  said  L  My  afterwards,  to  wit,  in  thut  same term, 

\n  the  ■■■  year  aforesaid,  by  the  consideration  and  judgment 
of  the  said  court,  recovered  against  the  said  C  D,  as  executor, 
(or  •*  as  administrator^'*)  as  aforesaid,  his  said  debt  of  — L  and 
also— ^.  which  by  the  same  court  were  adjudged  to  the  said  LM 
for  his  damages  which  he  had  sustained,  as  well  on  occasion 
of  the  detaining  of  that  debt,  as  for  his  costs  and  charges,  by  * 
Jiim  about  his  suit  in  that  behalf  expended,  to  be  levied  of  the 
goods  and  chattels,  which  were  of  the  said  E  F,  at  the  time  of 
his  death,  in  the  hands  of  the  said  C  D  iobe  administered) 
if  he  had  so  much  thereof  in  his  hands  to  be  administered, 
and  if  "^he  had  not  so  much  thereof  in  his  hands  to  be  ailmi-  . 
jiistered,  then  the  sum-  of  -W  parcel  of  the  damages  afore- 
satd,  being  the  amount  of  the  costs  and  charges  afores*  id,  to 
be  levied  of  the  proper  goods  and  chattels  of  the  said  C  D, 
Whereof  the  said  C  D  was  convicted,  as  by  the  record  and 
proceedings  thereof  remaining,  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  Wrstminster  afore- 
aaid,  more  fully  appears.  Which  Sviid  judgment  so  hud  and 
•btained  as  aforesaid,  was  had  and  obtained  for  u  true  and  just 
debt,  due  and  owing  to  the  said  L  M,  from  the  said  E  Fm  his 
U&Hime,  and  at  the  time  of  his  death,(/)  and  still  remains  in 
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(«)  The  jadgment  is  to  be  descri-    mode  of  stall rtg  the  judgement,  ante^ 
*|»ed  ftccorrlin^  tothe  fact,  whether  in     455. 
^f^twnpsit,  debt,  or  vortttkantf  seethe        (/*)  This  is    not    netessary,    si 

^n,t^    Ask   .    f^\ 


sec 


wye^  495.  a.  (a}. 


n  4 


« 


•1 
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Myexecutortf  iTuU  force  and  effect^  not  in  any  wise  retersed,  annuUedy  dis- 
^^'  chargedy^or  satisfied  ;(j^)  and  before  and  at  the  time  of  the 

commencement  of  this  saitj  tJhere   was  and  still  is  due  and 
owing  to  the  sud  L  M^  upon  and  bjr  virtue  of  the  said  last* 
mentioned  judgment^  a  large  sum  of  money,  to  wit,  the  sum 
flene  adrai-     of  ^-^.  to  wit,  at,  &C.  aforesaid.(A)  ■  And  the  said  C  D  further 
ter.  '  saith,  that  he  hath  fully  administered  all  and  Angular  the  goods 

and  chattels  which  were  of  the  said  E  F  deceased,  at  the  time 
of  his  death,  which  have  ever  come  to  his  hands  to  be  admi- 
nistered, except  goods  and  chattels  of  small  value,  to  wit,  of 
the  value  of  10/.(;)  and  that  he  the  said  C  D  hath  not,  nor  on 
the  day  of  the  exhibiting  the  bill  of  the  said  A  Bva  this  behalf, 
(or  in  C,  P,  or  by  original^  **  at  the  time  of  the  commencement 
^  qf  this  siat")  or  at  any  time  since,  had  any  goods  or  chattels, 

which  were  of  the  said  E  F  vX  the  time  of  his  death,  in  his 
hands  to  be  administered,  except  the  said  goods  and  chattels 
of  the  value  aforesaid,  which  are  not  sufficient  to  satisfy  the 
several  debts  aforesaid,  due  and  owing  on  the  said  judgments, 
^  jr o  cind  writing  obligatory,  {according  to  the  yact^)  and  which  are 
subject  and  liable  to  satisfy  the  said  several  debts.  And 
this,  Sec.  [concltide  with  a  verification^  aa  antcy  422.  nxthfirece^ 
dent,(ky] 


(j")  This  18  onnecessaiy,  1  Saiind.  {k)  Formerly  this  plea  wat  oqbn 

d;30.  n.  4.  eluded  with  an  averment  of  the  tutes- 

(Ji)  As  to  (his  allegation,  itnte,  453.  tate's  being  the  same  person  as  men<- 

B.  {t),  455.  n.  (6).  tioned  in  the    hond  and  record  of 

(i)  As  to  this  aOegatioD,  see  ttnte,  judgment,  but  it  is  not  roaterialj  and 

454.  fii.  (x).  is  now  omitted,  1  Saund.  334.  n.  & 


■■>-T 


•? 
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•PLEAS  IN  DEBT. 


In  lAe  Xing'*  Btnch,  (w  «  C.  P."  or  «  Exchequer.")  GaieriH    it' 

Term,  48  Geo.  HL  "^  ^*' 

ats.  J. And  the  said  CD,  by  -E /'' his  attorney, comes  and  de-  Nil  debet g*- 
>/iB.j  fends  the  wrong  and  injury,  when,  &c,  ami  says,  that  he  ^'^'^^ 

does  not  owe  the  said  sum  of  money,  (or  ^'  the  said  sum  qf 
-— /.'*X^)  ^hove  demanded,  or  any  part  thereof,  in  manner  and 
form  as  the  said  ^  B  hath  above  thereof  complained  against 
him,  and  of  this  he  the  said  C  D  puts  himself  upon  the 
country,  Sec. 

^  ^     1  . 

ats.      V  And  the  said  C  D,  by  -£  -f  his  attorney,  comes  and  de-  ?^^i!  dfhet  to 

vf  fi.(c)  J  fends  the  wron^  and  injury,  when,  &c.  and  says,  that  ^^  *1*»*  *»»»• 
he  does  not  owe  to(e)  our  said  lord  *the  king,  (or  '<  to  the  fioor        ^   act^ 
♦/*  the  said  fiariah  of  — — ,  m  the  county  aforeaaidy*)  and  to  the 
said  A  B  who  sues  as  aforesaid,  or  to  either  of  them  the  said 


(a)  Afl  to  this  plea  in  general,  see  jadgment,  at  for  vant  of  a  plea,  3  B. 

**/«,  vol.  1.  lodex,  tit.  jVil  Dcbet.i  It  ht,  P.  1/4. 

iH  a  pi-oper  pica  to  debt  on  simple  (c)  It  is  sufficient  in  a  qtd  tarn 
contract,  or  for  an  escape,  or  on  a  action,  to  entitle  the  plea  with  the 
l^cnal  statute,  or  when  Uie  deed  is  names  of  the  parties,  without  thead^ 
mere  indaeement  to  the  action,  but  dition  of"  qui  tanif*  &c.  to  the  plain- 
not  when  the  action  is  founded  On  a  tiff's  name,  7  East,  335. 
specialty,  as  on  a  bail-bond,  &c.  or  on  (4)  See  the  pi-ecedents,  7  Wentw. 
a  record,  Ld,  Raym.  1300.  Com*  Index,  632, 633. 
Dig.  Pleader,  2  W.  17.                               (e)  The  plea  in  tliis  respect  should 

{d)  If  the  sum  be  specified,  care  be  conformable  to  the   declaration, 

iinust  be  taken  that  the  pl6a  applies  to  and  where,  in  an  action  qui  tarn,  the 

ftll  the  sums  demanded  i  thus  where  a  plea  stated  that  the  defendant  did  not 

iiclaration  in  debt  demanded  2,000Z.  owe  to  the  plaintiflT,  omitting  "  and  to 

and  contained   several   counts,  each  our  lord  the  king,"  it  was  held  insuffi- 

of  which  stated  a  debt  of  224/.  and  cient.  Hob.  328.    Bao.  Abr.  Action^ 

the  defendant  pleailcd   that  he  did  qui  tarn,  D.  and.  Reg.  Plau.  302.  but  it 

aot  Ofwe  the  said  sum  of  224/.  it  was  would  be  sufficient  to  say  he  doth  not 

decided  that  the  i)lain6ff  might  sign  owe  generally,  modo  <md  fmma^  &c. 

wiihoni  spccifviug  to  whom; 
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Qenerai  •>-     suiTi  of  luoncyi  (of  "  the  acdd  SUM  ^— /."X/)  "^v*  dcmauipd, 
w'»  ^c.        ^p  g^^y  p^j.^  thereof,  in  manner  and  form  as  the  said  ^  B^  >vho 
sues  as  aforesaid,  hath  above  thereof  complained  agsunst  faimy 
and  of  this  he  puts  himself  upon  the  country,  Sec, 

C  D^ 

Non  est  fitc-    ats.  C  An^  the  said  CD,  by  E  F  his  attorney,  comes  and  de-* 

tum.(^)  ji  B.J  fends  the  wrong  and  injury,  when,  &c.  and  says,  that 

the  said  eufiposed^h)  wiiiing  obligatory,  (or  **  indenture**  or 
«  articles  uf  agreement  *^  according  to  the  fact^)  is  not  his  deed^ 
&c.  and  of  this  he  puts  himself  upon  the  country>  Sec 

C  D  ^ 

The  like  by    ^^S-     I  And  the  said   C  D,  executor  (or  «  administrator^*  )  as 
aa    executor  A  B.  J  ufbi-esuid,  by  £  F  his  attorney,  comes  and  defends  the 
tor.(i)  *         wrong  and  injury,  when,  &c.  and  says,  that  the  said  writing  ob- 
ligatory, (or  *'  indenture^'*  or  "  articles  <^  agrcementy*  life. ac- 
cording to  the  fact^)  is  nut  the  deed  of  the  said  G  if,  deceased^ 
and  of  this  he  puts  himself  upon  the  cotmtry,  Sec. 

CD-) 

Non  est  fac-    ats.     L  And   the   said    C  D,  by  E  F  his  attorney,   comes 
tum,afterera-  j^  B,'  \  'and  defends  the  wrone:   and  injury,  when,    &c.  and 

vtn«j    Offer*  of  -*  o  j      /»  ' 

bond  niid  con-  •craves  oyer  of  the  sidd  sufi/iosed(l)  writing  obligatory,  in  the 
"^  461         ^^  declaration  mentioned,  and  it  is  read  to  him,(m)  8cc.  he 


(/)  ^nte,  459.  note  (3).  Pleader,  2  AV.  3.    10.  Go.  120. 

{g)  When   this  plea  u  necessaiy  (k)  It  is  not  usual  to  plead  nan  est 

or  pi*oper»  see  cuite,  ?oI.  1.    Index,  factum^  setting  out  the  oonditioo  nn 

tit.  JVo;i  fM  factum^    *2  Ld.   Haym.  oyer    unless    where    the     defeodant 

1500.  Com.  Dig.  Pleader,  2  W.  18.  pleads  double. 

(/i)  When  the  deftmdant  means  to  (/)  Vide  a«te,  460.  n.  (A) . 

dispute  the  validity  of  the   deed,  it  (m)  Though  it  is   usual  in  prae* 

should  seem  that  the  plea  should  re-  tice  not  to  set  forth  the  bond»  but  t« 

fer  to  it  merely  by  the  term  "  w»'»-  say,    !*  and   it  is  read  to  him,"  &«- 

ting^  or  **  supposed  writing  obligato-  and  then  to  pray  oyer  of  the  condn 

I*}'/'  "  indenture,*'  &c.  and  shotdd  not  tion,  and  sot  it  forth  in  h^tc  verhti^ 

aay  "  writing  obligator)',"  &c.  gene-  yet  it  is  said  that  regtdarly  the  bond 

rally,  because  such  admission    would  ought  to  be  entered  at  lai^e,  as  wdl 

be  inconsistent  with  Uie  pro^iosed  de-  as  the  condition,  but  if  no  use  is  in* 

fence,  I  Saund.  291.  a.  n.  1.     Sec  the  tended  to   be   made  of  the  bond  Ia 

precedents  Lil.  EnL  166.  Co.  Ent.  pleading,  there  is  no  occasion  to  eraTO 

145.  b.    Hast  Ent  181.  b.  182.  a.    10  oyer  of  it  jit  all,  or  to  enter  any  sQoh. 

Co.  126.  b.     Lutw.  464 — i67.  which  prayer,  fur  it    is   sufficient  lo  praj- 

say  only  «*  writing**  oyer  of  tlie  coadi(ioB  only,  I  Saimd^ 

(0  As  to  this  plea,  s«e  Com.  Dig.  9.  li.  a.  1. 


f 


•  • 


« 


IN  DEBT. 


461 


Iil90  craves  oyer  of  the  condition  of  the  said  supposed  writing  General  U. 
obligatory,  and  it  is  read  to  him  in  these  words  :  Whereas,  &c.  *^''  ^^' 
{here  set  forth    the  condition^  idth   the  recital^ ^  if  any,  verba- 
ftm,)(n)  which  being  read  and  heard,  the  said  C  D  says,  that  the 
said  supposied  writing  obligator}',  is  not  his  deed,  and  of  this 
he  puts  himself  upon  the  country,  &c. 

* 

c  D^ 

ats.  I  And  the  said  C  D  by  £  Fhis  attoi-ney,  conies  and  de-  The  like  of  an 
^M,j  fends  the  wrong  and  injury,  when,  Sec.  and  craves  oyer  •*»<len^»*r«W 

of  the  said  8Upposed(/2)  indenture,  in  the  said  declaration 
mentioned,  and  it  is  read  to  him  in  these  words,  (^hei-e  eet  out 
the  indenture  verbatim)  which  being  read  and  heard,  the  said 
C  Dj  says  that  the  s^d  supposed  indenture  is  not  his  deed,  and 
of  this  he  puts  himself  upon  the  countr)',  &c. 

ats.  t  And  the  said  CD  hy  E  F  his  attorney,  comes  and  de-  Kon  est  fac 
A  B.\  fends  the  wron?  and   injury,  when,   &c.  and  as  to  the  ^""^'  »"^  °»^ 

'^  ^  .  J      / '  debet,  to  delit 

said  first  count  of  the  said  declaration,  says  that  *th6  said  sup-  on  bund  and 
X>osed(y)  wriimg  obligatory  therein  mentioned,  is  not  his  deed,  SSct.^ 
and  upon  this  he  puts  himself  upon  the  country,  8cc.  and  as  to         ^  462 
the  said  2d,  3d,  4th,  and  last  counts   of  the  said  declai^ation, 
the  said  C  D  says  that  he  .does  not  owe  the  said  sums  of  money 
therein  mentioned,  or  any  or  either  of  them,  or  any  part  thereof, 
in  manner  and  foiin  as  the  said  A  B  hath  above   thereof  com- 
plained against  him,  and  of  this  he  puts  himself  upon  the  coun- 
try, &c. 


(n)  The  whole  condiuon  or  deed  est  factum,   U  only  customary  when 

must  be  set  forth  U|)on   oyer^  and    if  the  defendant  also  ple-uls  a   special 

there  be  any  misrccilal,  the  pb«inti/f  plcri,  aiid  it  nijiy  be  neccHsury  for  the 

Tnav  eillier  sign  jtidgment  as  for  want  dcfendfinl  to  avail  himself  of  ihc  non- 

of  a  pica,  or  he  may  by  his  replication  performance  by  the  pluinliflf  of  some 

pn*y  tliHt  the  deed  may   be  cni-olled,  condition  precedent,  &c.  as  a  ground 

and  procure  it  to  be  enrolled  and  dc-  of  defence, 

mur,  1  Saund.  9.  b.  n.  I.    4  T.  U.  370.  (/))  .^nte,  4fi0.  n.  (A). 

(o)  See  the  notes  to  the  last  pre-  (j)  Ante,  460.  n.  (A), 
cedent.    Tiiis  mode  of  pleadhig  non 
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General  is- 
tuety  lie. 

Onerari  fkon. 

(0 


;s.   > 


Escrow. 

Delivery  of 
the  bond  as 

*  463 


ats.  J.  And  the  said  C  D  hy  E  F  his  attotncf,  cotnes.and  de- 
A  B.}  fends  the  wrong  and  injuiy,  when,  &c.  and  says  that  h« 
ought  not  to  be  charged  with  the  said  debt}  by  virtue  of  the  said 
siipposed(«)  writing  obligatoiy,  (or  " indenture y*  t5*c,) because 
he  says,  &c.  {here  state  the  subject  matter  of  dtjence^  and  then 
conclude  as  follows  :)  and  this  he  the  said  CD  is  ready  to  verify  ; 
wherefore  he  prays  jugement  if  he  ought  to  be  charged  with 
the  suid  dcbt^  by  vinue  of  the  said  supposed  writing  obligatory^ 
(or  ''  indenture y*  c5*c.) 

\^\st  Pleay  turn  est  factum^,  as  ante^  460.  2d  plea^  by  leave^ 
bfc,  and  onerari  non^  as  in  the  last  fireceden  ^t~\(^i)  Because  he 
says,  *that  the  said  writing  in  the  said  declaration  mentioned 
was  made  by  him  the  said  C  Dy  on,  Sec.  aforesaid,  to  secure 
the  repayment  of  a  certain  sum  of  money  then  lent  by  the 
said  A  B  \x>  one  E  F  and  delivered  by  him  the  said  C  Z>  t& 
one  G  Hy  as  an  escrow,  to  be  by  him  kept  on  this  special 
condition,  that  is  to  say,  that(u}  if  the  said  E  F  should  within 
the  space  of  ■  months  then  next  following,  secure  the  re- 
payment of  the  said  sum  of  money  to  the  said  .^^  ^,  by  a  mort- 
gage upon  certain  freehold  premises  of  him  the  said  E  Fy 
situate  at,  &c.  that  then  and  in  that  case  the  said  writing  obli- 
gatory should  be  immediately  discharged,  annulled  and  held  for 


MMMi 
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(r)  When  the  plea  admits  Uie 
Talidiiy  of  the  deed,  and  tl>at  there 
was  once  cause  of  action,  but  avoids 
or  di9charg;es  it  by  matter  subsequent, 
the  defendant  should  say,  that  "pliui^ 
tiff  actionem  noriy"  but  where  the 
validity  of  the  deed  is  disputed,  op 
where  an  heir  pteads  rien  per  deuenty 
it  ia  said  thai  the  defendant  should 
wv,  "  onerari  non  di'bct,*^  1  Saund. 
iWO.  n.  3.  Cora.  Dig.  Pleader,  E.  27. 
Ld.  Itaym.  217.     2  Salk.  516. 

(,•<)  jnte,  4r>0.  n.  (A). 

(f)  As  to  tins  plea  in  general,  see 
Com.  Dig.  Pleader,  2  W.  18.  and 
i'ait.  A.  3.  4  East,  94,  95.  Delivery 
as  an  esci-ow  may  he  given  in  evidenec 
under  tlte  plea  of  non  est  factum,  4 
Bsp.  Hep.  255.  See  the  precedents  in 
7  Wentw.  Iiukz,  591.  595,  596,  KasL 


EnL  181.  b.  182.  a.  Lit.  Ent.  186.  e 
Kich.  C.  P.  39.  Sometimes  thcf 
commence  \nth  the  allegation,  acH^ 
natty  but  as  tlie  validity  of  the  deed  U 
disputed,  onerari  non  appears  more 
con-ecL  See  the  precedents,  BabC«» 
Ent.  181.  b.  182.  a.  Co.  Ent.  145..  b. 
It  is  suid  that  as  this  plea  in  effect  de- 
nies the  allegation  that  the  defendant 
made  bis  deed,  the  plea  should  eon* 
elude  to  the  country,  1  Salk.  2^4. 
\A.  Raym.  1S03.  and  so  are  many  of 
the  precedents,  Rast  EnL  181.  b. 
182.  a.  Co.  Ent.  145.  b.  and  see  thtt 
precedent  in  Lil.  Eat  186.  2  Rich. 
C.  P.  m. 

(u)  The  following^  statement  viii 
necessarily  be  according  to  ihe  fiiett 
of  each  partiaular  case. 
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nodiin^,  and  returned  and  redetivered  to  the  said  C  Z>,.  but  E^cr 
f  that  in  default  of  the  said  £  F  so  securing  the  repayment  of 

I  the  said  sum  of  money  to  the  said  ji  B  hy  such  mortgage   as 

aforesaid,  within  the  aforesaid  time,  then  the  said  writing  obli- 
gatory of  the  said  C  D  should  stand  and  be  against  him  in  full 
force  ;  and  ^he  said  C  D  further  says,  that  within  the  space  of 

*  months  from  the  time  of  the  making  and  delivering  of 
the  said  writing  as  an  escrow  to  the  said  G  /T  as  aforesaid, 
for  the  purpose  aforesaid,  to  wit,  on  the  ——  day  of ,  ^.  D. 

•  '  "  ,  at,  &c.  aforesaid,  the  said  E  F  did  secure  the  repay- 
^  ment  of  the  said  sum  of  mcmey  to  the  said  ^  ^,  by  a  mort- 
gage upon  the  said  freehold  premises  of  him  the  said  E  Fy 
wluch  said  mortgage  the  said  AB  then  and  there  accepted  and 
received  as  a  security  for  the  repayment  of  the  said  sum  of 
money  so  by  him  lent  to  the  said  £  Fsls  aforesaid  ;  whereby 
the  said  wilting  of  the  said  C  D  so  delivered  to  the  said  G  Hy 
became    and  was  wholly  discharged,  annulled,  and  vacated  ; 

and  so  the  said  C  D  saith,  that  *the  said  writing  is  not  his  deed|        ^ 
i|nd  of  tills  he  puts  himself  upon  the  country,  &c.(x) 

Dat.  M'on  eat  factum,  2dyand/or  a  further  filea^  b'r.  onerari  Deed 
notiy  as  antCy  462.]  Because  he  says,  that  the  said  writing  a^n  * 
in  the  said  declaration  mentioned,  was  obtained  from  the 
said  C  D  hy  the  said  A  B  (and  others  in  collusion  with 
him)  by  fraud,  covin  and  misrepresentation,  that  is  to  say, 
by  the  said  A  B  (and  others  in  collusion  with  him)  falsely  and 
fraudulently  representing  to  the  said  C  Z>,  that,  &c.  (here  atate 
the  fraudulent  miarefireaentationay  and  that  the  deed  waa  exe- 
cuted in  confidence  f^auch  re/tresentationay  and  conclude  aafol- 
Iowa ;)  to  wit,  at,  &c.  aforesaid,  wherefore  he  the  said  C  D 
saithr  that  the  said  writing  in  the  said  declaration  mentioned' 
was  and  is  void  in  law,  and  this  he  the  said  C  £>  is  ready  to 
verify ;  wherefore  he  prays  judgment  if  he  ought  to  be  chai-ged 
with  the   said  debt,  by    viitue  of  the   said  writuig,  &c.  [add  a 


'    (x)  As  to  this  conclusion,  ice  ante^        (j/)  Fnmd  is  a  defence  at  Uw,  2 
46«.  n.  («)»  and  liast    Ect.  181.  b.    T.  R.  7C5.    3  T.  K.  4.3«. 
lS2.a.   Co.  Eat  145.  b. 
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jFraiMf.  /^Zrtz  of  fraud  and  covin  generally  y  omitting  the  ataUmtnt  of  the 

pa riictilar  mUrepretenta tions^ 

2>i4reM.(z)  pj^^^  General  usuey  non  est  factum,  aa  ante,  460.     M  and /or 

kUL  .   a  further  plea^  Isfc,  onerari  non^  aa  ante,  463.]  Because  he  says, 

that  the  said  A  D,  just  before  the  making  of  the  said  writing  in 
the  said  declaration  mentioned,  to  wit,  on  the  s«ud  —  day  of 

.- — ,  A,  D,  ,  aforesaid,  at,  &c.  aforesaid,    menaced   and 

threatened  the  life  of  him  the  ssdd  C  />,  unless  he  the  said 
C  D  would  make  and  seal,  and  as  his  act  and  deed  deliver  tlie 
said  wridnp:  in  the  said  declaration  mentioned ;  and  the  said 
C  D  did  thereupon  then  and  there,  by  reason  and  in  conse-' 
quenre  of  such  menaces  and  threats,  and  in  fear  and  appre- 
hension thereof,  make  and  seal,  and  as  his  act  and  deed  deliver 
^  Aaii  the  said  writing.  *  And  this,  tx.z.  {conclude  with  a  verifcaiion^ 
and  onerari  non,  aa  ante,  463. 

2d.  Battery,  {And  for  a  further  plea,  by  leavcy  i^c,  onerari  non,  aa  anXCy 

of  further  bat-  462.]     Because  he  says,    that  the  said  A  By  just   before  the 
tery,  &o.         making  of  the  said  writing  in  the  said  declaration  mentioned, 

to   wit,  on  the  said      ■      day  of ,  A,  D,      ■■  ■,   aforesaid, 

at,  &CC.  aforesaid,  assaulted,  beat,  bruised  and  wounded  the  said 
C  Dy  and  then  and  there  menaced  and  threatened  further  to 
beat,  bruise  and  wound  him  the  said  C  Z>,  unless  he  tiie  said 
C  D  would  make  and  seal,  and  as  his  act  and  deed  deliver  the 
said  wnting  in  the  suid  declaration  mentioned  ;  and  the  said  CD 
did  thereupon  then  and  there,  for  and  through  fear  and  apprehen-t 
sionof  losing  his  life,  on  that  occasion  make  and  seal)  and  as  his 
act  and  deed  deliver  the  same  writing.  And  this,  £cc.  [conclude^ 
aa  in  the  laat  pleaJ] 

3d.  Battery     -     {Commencement  as  in  the  laat  plea,^     Because   he  says,  that 
mayUein.         *^®  ^*^  -^  -^y  j"st  before  the  making  of  the  said  writing  in  the 

said  declaration  mentioned,  to  wit,  on  the  said day^of 

— ,  A,  D.  ■',  aforesaid,  at,  kc;  aforesaid,  assaulted^  beat, 
bruised  and  wounded  the  said  C  Dy  and  also  then  and  there 
menaced  and  threatened  further  to  beat,  bruise  and  wound  hin\ 


(x)  See  Com.  Dig.  Pleader,  2  \V^.  tt. 
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li^  said  C  Z>  unless  be  the  said  C  D  would  make  and  seal,'  Burett. 
and  as  his  act  and  deed  deliver  the  said  wtiting  in  the  said  de- 
claration mentioned.  And  the  said  C  D  did  then  and  there,  by 
reason  and  in  consequence  of  the  premises  in  this  plea  men- 
tioned, and  for  fear  of  further  wounding  and  of  mayhem^  and  on 
no  other  account  whatsoeverf  make  and  seal,  and  as  hia  act  and 
deed  deliver  the  said  writing.  And  this,  &c.  [conclude  as  in  the  ^ 
last  firecedent.^ 

■  [Commencement  as  in  the  last  filea,']    Because  he  says,  that  he  4th.  Duress 
the  SKid  C  Z>,  at  the  time  of  making  of  the  said  writing,  to  wit,  m^f 

on  tlic  said  day  of  ,  ^.  D,  — — . ,  aforesaid,  at,  &c. 

was  imprisoned  by  the  said  ^  B  and  'others  in  collusion  with  ^  ^gg 

Jiim,  and  then  and  there  detained  in  prison,  until  by  the  force 

and  duress  of  imprisonment  of  him  the  said  C  />,  he  made  the 

said  writing,  and  delivered  the  same  to  the  said  ^  B  as  his 

deed.     And    this,   &c.    [conclude   as  in  the  last  fire  cedent,     A 

plea  that  the  deed  was  obtained  by  fraud  and  covin  was  added ^  as 

ante',  464.^ 


CD']  Injannj. 

ats.    L[On€rari  non,  as  antej  462.]     Because  he  says,  that  he  Infancy    to 
A  JD,j  the  said  C  D^  at  the  time  of  the  making  of  the  said  J)I^deed.(=)* 
writing,  was  an  infant  within  the  age  of  2 1  years,  to  wit,  of 
the  age  of  years,  to  wit,  at,  &c.  aforesaid.     And  this,  &c. 

[conclude  with  a  verification  and  onerari  non,  as  ante^  462.]J 

C  Z>1 

ats.  \>[Actto  non,  as  ante^  421.]     Because  he  says,  that  he  the  The  like  to 

jiB.}  said  C  Z>,  at  the  time  of  the  making  of  the  said  supposed  pJe^contraTt 
contracts  in  the  said  declaration  mentioned,  was  an  infant  within  C<0 


{x)  See  the  precedents,  Rast.  Ent  (o)  See  the  note  to  the  last  prcce- 

163.    a.    Bro.  Red,  176.    If  the  de-  dtnt,  and  the  precedents  Rast.  Ent. 

lendant  be  still  an  infant,  he    mast  163.  a.  Co.  fint.   125.  b.   Bro.    Red. 

plead  by  g;nardian  and  not  by  atlor-  200.  207.   Weatw.   Index,    577,  578. 

ney,  ante,  410.  n.   (r).     In  an  action  {n  debt  on  simple  contract,  it  should 

Upon  a  deed  infancy  moat  be  pleaded  seem  that  infancy  mi^ht  be  given  in 

specially ,  3  Burr.  1805.    Com.  Dig.  evidence     under  the    general  issue, 

tit.  Pleader,  2  W.  22.  but  in  assump-  but  it  is  most  adyiaable  to  plead    it, 

fit  it  may  be  given  in  evidence  under  antey  424. 
the  general  issue^  ante,  424. 


♦       > 


466  PLEAS  IN  BAR. 

Infancy.  the  age  of  2!  years,  to  wit,  of  the  age  of  ■  yeai*S)  to  wit, 
at,  Sec.  aforesaid,  vdA  this,  &c,  [conclude  with  a  verificiukm^  as 
antey  422.  sia^h  firecedenS,'] 

C  Dl 

fSoverture,        ^^^    L[Onerari  non^  as  ante,  462.]     Because  she   saith,  that 

Sebtan'^brmi  •^-^•J  at  the  time  of  the   making^  of  the  said   writing,   she 
cH-  dec»j.(A)      ^as  and  siili  is  the  wife  of  one  E  P%  to  wit,  at,  &c.  *aforesaid, 
'         And  this,  &c.  [conclude  with  a  verification^  and  onerari  nony  as 
.gntej  462.] 

c  C  D-) 

The  Cke  to      ats.   L  [-dctio  non^  as  ante,  46 1 .]    Because   she   says,  that  she 

^*Jnt^t'    ^  -^J  t*»e  said  C  D,  at  the  time  of  the  making  of  the  said 
t^}  supposed  contracts,  was  and  still  is  the  wife  of  one  E  F,  to  wit^ 

at,  &c.  aforesaid.     And  this,  dec.  [conclude  with  a  verification^  a* 

tmte^  462.  sixth  precedent. 

IT  d  K*       [Eirst  /ilea,  non  est  factum^  after  craving  oyer  of  the  bond  and 

^  bond.(c/j      condition,  as  ante,  460.     2d  plea,  by  leave,  ^c.  and  onerari  nortj 

as  ante,  462.]     Because  he  saith,   that  before  the  making  the 

said  writing  in  the  said  declaration  mentioned,  to  wit,  on  the 

said day  of ,  ji,  D.         ,  aforesaid,  at,  &c.  aforesaid, 

it  was  corruptly,  and  against  the  form  of  the  statute  in  that 
case  made  and  provided,  agreed  by  and  between  the  said  A  B 
and  the  said  C  D,  that  the  said  A  B  should  lend  and  advance 
unto  the  said  C  D  the  sum  of  46/.  of  lawful  money  of  Great 
Britain,  and  that  the  said  A  B  should  forbear  and  give  day  of 
payment  thereof  to  the   said    C  D  until   and  upon   the  — * 

.    day  of  — ^,  A,  D ,  then  next  ensuing,  and  that  the  said 

CDy  for  the  loan  of  the  said  sum  of  46/.  and  for  giving  day  of 


(A)  Sec  the  notes  to  the  precedent,  (c)  See  the  notes  to  the  Ust  pre- 

unte,  425.    Cora.  Dig.  Pleader,  2  W.  cedent 

21.    If  the  defendant  be  stiU  a  feme  {d)  As  to  tliis  plea  in  general,  seft 

covert,  she   must  plead  in   person.  Com.  Dig.  Pleader,  2  W.  23.  1  Saond. 

and  not  by  attorney,  ante,  409.  n-  (/»).  205.  a.  b.  and  the  precedents  indexed 

Coverture   may  be    either  pleaded  in  7  Wentw.  €28  to  631.    The  iMu-  - 

specially,  or  may  be  given  in  evidence  rious  agreement  must  l>e  stated  pre- 

under  tlic  gcnei*al  issue,  non  est  fac-  cisely  accordiiig  to  the  fincLs,  3  T.  % 

fvm,  3  Burr.  1805.     12  Mod.  101.    8  538. 
Stra.1104.  Com.  Dig.  Pleader,  2  W.  18. 
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fMyment  thereof  as  aforesaid,  for  the  dme  aforesaid^  should  Usui 
give  and  pay  to  the  said  A  B  on  the  saii  -^— *  day  of  — -^ 
jf .  D.  <y  aforesaid9  then  next  ensuing,  the  sum  of  4/.  of  like 
lawful  money,  making  together,  with  the  said  sum  of  46/.  so 
to  be  lent  and  advanced  by  the  said  A  B  to  the  said  C  Z>  as 
aforesaid,  the  said  sum  of  50/.  in  the  said  condition  mentioned, 
.and  also  that  the  said  C  D  should  pay  to  the  said  A  B  interest  I 

6n  the  said  sum  of  50/.  from  the  — —  day  of ,  A.  D.  — *» 

aforesaid,  until  the  time  of  the  payment  of  the  said  sum  of 
50/.  in  the  said  condition  mentioned,  and  that  for  securing  th» 
payment  of  the  *said  sum  of  50/.  with  interest  for  the  same  as 
aforesaid,  to  the  said  A  By  he  the  said  C  D  should  make  and 
seal,  and  as  his  act  and  deed  deliver  to  the  said  A  B  si  certain 
writing  obligatory,  and  should  thereby  bind  himself  in  the  penal 
sum  of  100/.  conditioned  for  tiie  payment  of  the  said  sum  of  50/. 
by  him  the  said  C  D  unto  the  said  A  B  on  the  said  '  day 
of  ■ '  ■  ,  A,  D,  ,  aforesaid,  then  next  ensuing,  with  interest 
for  the  said  sum  of  50/.  in  the  mean  time,  as  aforesaid,  to  be 
paid  quarterly,  to  wit,  at,  &c.  aforesaid.  And  the  said  C  i>  in 
&ct  further  saith,  that  in  pursuance  of  the  sadd  corrupt  and  un* 
lawful  agreement  so  made  as  aforesaid,  the  said  A  B  after^ 
wards,  to  wit,  on  the  said day  of ,  A*  D,  — ,  afore- 
said, to  wit,  at,  &c.  aforesaid,  lent  and  advanced  to  the  said  CD 
the  said  sum  of  46/.  and  that  for  the  secuting  the  repayment 
thereof,  together  with  the  said  sum  of  4/.  so  to  be  paid  and 
given  to  the  said  A  B  9a  aforesaid,  for  the  purpose  aforesaid, 
on  the  said  ■  day  of  '  ,  A*  D,  ■■  ■  ,  aforesaid,  then  next 
•nsuing,  with  interest  in  the  mean  time  as  aforesaid,  to  be  paid 
quarterly,  at  well  for  the  said  sum  of  46/.  so  lent  and  advance<l 
as  aforesaid,  as  for  the  said  sum  of  4/.  so  to  be  given  and  paid 
to  the  said  A  Bza  aforesaid,  for  the  purpose  aforesaid,  making 
together  the  sum  of  50/.  as  aforesaid,  he  the  said  C  Z>  in 
further  pursuance  of  the  said  corrupt  and  unlawful  agreement, 

then  and  there,  to  wit,  on  the  said  —  day  of  — ,  A.  D. ^ 

aforesaid,  at,  Sec.  aforesaid,  made  and  sealed,  and  as  his  act 
and  deed  delivered  to  the  said  A  B  the  said  writing  in  the  said 
declaration  mentioned,  apd  the  said  A  B  then  and  there  accept- 
ed and  received  the  said  writing  with  the  said  condition  there* 
under  written,  of  and  from  him  the  said  C  i>,  in  pursuance  of 
the  said  coriupt  and  unlawful  agreement,  and  for  the  purpose. 
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Unify.  aforesaid/   And  the  said  C  D  avera,   tkat  tbe  said  8«m  of  4^ 

so  us  aforesiJd  agrc^ed  to  be  given  and  paid  to  Uie  aud  *fi  B 
for  the  purpose  aforesaid^  and  the  interest  of  the  said  sum  of 
50/.  so  reversed  and  made  payable  to  the  said  A  Bhy  the  said 
condition  of  the  said  writing  as  aforesaid,  exceeds  the  rate  of  5/. 

"*"  469         *ft)'*  ^hc  forbearing  and  giving  day  of  payment  of  \QOL  for  one 

^  year,  contrary  to  the  form  of  the  statute  in  such  case  made  and 

provided,  by  meahs  whereof,  and  by  force  of  the  said  statute^ 

the  said  writing  was  and  is  wholly  void  in  law.     And  this,  8cc. 

[conclude  with  a  verification^  arid  onerari  non^  as  ante^  462.3 

r 

Tender  to       ats    LAnd  the  said  CZ),  by  E  F  his   attorney,  comes   and 
tlebtoiisim-     A  B.\  defends  the  wronj;  and  injury,  when.  Sec.  and  as  to  the 

|>le  contract.  -^  .  .  . 

is)  Said  several  sums  of  money  in  the  said  declaration  mentioned 

and  thereby  demanded,  except  as  to  the  sum  of  — •/.  {the  aum 
tendered^  parcel  thereof,  says  that  he  does  not  owe  the  same 
or  any  part  thereof  to  the  said  ^  ^  in  manner  and  form  as  the 
said  A  B  hath  above  thereof  complained  against  him,  and 
of  this  he  puts  himself  upon  the  country,  Sec.  And  as  to  the 
said  sum  of  — /.  parcel  of  the  said  several  sums  of  money  in 
the  said  declaration  mentioned,  the  said  C  D  says  that  the  said 
A  y/ou^ht  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  to  recover  any  damages  by  reason  of  the  non-pay* 
mentof  thesaidsumof  •-^.  parcel,  Sec.  because  he  says,  that  he 
the  said  C  D  9.1  the  time  when  the  said  sum  of  — ^.  parcel,  &c. 
became  due  and  payable  from  him  the  said  C  D  to  the  said 
A  By  was  and  from  thence  hitherto  hath  been,  and  still  is^ 
ready  to  pay  to  the  said  A  B  the  sum  of  — L  parcel,  &c.  to 
wit,  at,  Sec.  aforesaid,  and  that  after  the  time  when  the  said 
sum  of  — I.  parcel,  &c.  became-  due  and  payable,  and  before 
the  exhibiting  of  the  bill  of  the  Sidd  A  B  in  this  behalf,  (or  \f 
in  C.  P.  or  by  originaly  "  before  the  commcncerncnt  of  this  stdt/') 
to  wit,  on,  &c.  (^state  the  tender  and  firofcrt  in  curiam^  as  in  as* 
sumfifiit^  ante,  432.)  And  this  he  is  ready  to  verify  ;  wherefore 
he  prays  judgment  if  the  said  A  B  ought  to  recover  any  da- 


•mm 


(e)  As  to  the  form  of  this   pica  in    cedents  indexed  in  7  Wentw.   i7^$ 
debt,    see    I  Saund.  33,   n.  «.     Com.     577,  578. 
Dig.  Pleader,  2  W.  28.  and  the  pre- 


•»> 


IN  DEBT. 

m^ge»  b9  ix^Mon  of,  the  JHO-payiaettt  of  die  wA  tma  o£  --/.  5^-0^. 
{larciely  to. 
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ats.  V  [v^c'w  wo«,  qfier  craving  oyer^  as  ante^  460, 46 1 .]  Because  Set -en'  m  debt 
^  -8.  J  he  says,  that  at  the  time  of  the  exhibiting  of  the  bill  of  ^ ^^^^^^Z) 
the  said  J  B  against  him  tlie  said  C  D,  in  this  behalf,  (or  ifirC 
C  jP.  or  by  original^  **  ar  the  time  of  the  commencemeut  of  thi9 
suit^^*)  there  was  due  and  owing  from  tfie  said  C  D  to  the  said 
-i  B  upon  the  said  writing  obligatory,  by  the  said  condition 
thereof,  for  the  principal  and  interest  in  the  said  coiidition 
mentioned,  a  certain  sum  of  money,  to  wit,  the  sum  of  — I,  to 
wit,  at,  &c.  aforesaid  ;  and  the  said  C  D  further  says,  that  the 
said  ji  By  before  and  at  the  time  of  the  exhibiting  of  the  sud 
bill,  {or  if  in  C.  P,  or  by  original^  "  before  and  at  the  time  of 
the  commencement  of  this  suit")  was  and  still  is  indebted  to  him 
the  said  CZ7  in  a  much  larger  sum  of  money  than  the  money  so 
due  and  owing  from  tlie  said  C  Dto  the  said  J  B^  upon  the  said 
writing  obligatory,  that  is  to  say,  in  the  sum  of — L  for,  &c. 
(here  state  the  subject  matter  (f  set*off<^  as  in  assumfisity  ante^ 
443/0  448.)  which  said  sum  of  money  so  due  and  owing  from 
the  said  A  B  to  the  said  C  Z)  is  wholly  unpaid,  and  exceeds 
the  money  so  due  and  owing  from  the  said  C.Z)  to  the  said 
m4  Bhy  virtue  of  the  said  condition  of  the  said^  writing  obliga- 
tory, and  which  said  sum  of  money  so  due  and  owing  from  the 
said  Jl  B  to  the  said  C  Z>  as  aforesaid,  or  so  much  thereof  as 
^all  be  necessary  in  this  behalf,  he  the  said  CjD  is  ready  and 
willing,  and  offers  to  set  oif  and  allow  against  the  said  sum  of 
money  so  remaining  *due  and  payable  by  the  condition  of  the  *  471 
said  writing  obligatory,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  And  this.  Sec.  [conclude  tvith  a 
verification^  as  ante,  4^2,  sixth  firecedent,^ 


if)  Seethe  precedentfl,  7  Weatw.  entitled  to  set  off  any  ci-oti  demand^ 
589,  59t),  501.  &c.    When  either  of  6  T.  R.  4f>().  and  the  suni  is  traversa- 
the  debts  accrued  by  reason  of  a  pe*  ble,  tliough  laid  ander  a   scilicet,  id, 
nalt) ,  the  debt  intended  to  be  «et  off  iind  3  T.  K.  65.    ^nte,  vt>L  I-  IndeXj^ 
jnust  be  pleaded^  and  the  defendant  titSet-Off,  see  the  precedents  indexed 
cannotgive  notice  of  set-off,  8  Geo.  II.  7  Wentw.  589,  590,  691.  Sec.    The  ^m. 
o.  4.  s.  5.  and  by  the  same  statute  in  a  plea  of  set-off  to  debt  on  simple  eon- 
pica  of  set-off  to  an  action  on  a  bond,  tract,  resembles  tliose  in  nfttmpsirj 
the  defendant  mast  set  forth  the  sum  ante,  440  to  448. 
i^ally  due  on  the  bond  before  he  is 

Vol.  IL  '  C  ^^  ^  "    * 


»    ■■ 
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Seeante^  426*  a  (u).  To  debt  on  bond  or  other  specialfjr 
brought  in  the  name  of  a  bankruptt  it  is  necessary  to  plead  his 
bankruptcy  specially)  «nd  the  defendant  cennot  give  it  in  eTi" 
dence  under  the  general  issue,  non  e^t  factum^  ds  in  (uwmfmt^ 
see  ante^  426.  n.  (u).  The  form  of  the  plea  is  in  7  Wentv}, 
414.  As  to  this  plea^  see  1  T.  R.  619.  d  JB.  CTP.  40.  and 
antCj  426. 


Statute  of  \l 
mitatioiis. 


The  plea  of  the  statute  of  limitations  to  debt  on  simple  con- 
tract, is  similar  to  the  plea  of  actio  non  accrevit  in  (uaumfimtj 
as  antcy  450.  As  to  pleading  the  statute  in  debt,  see  ante^ 
vol.  1.  Index,  tit.  Limitation,  and  1  Saund.  283.  note  2.  35.. 
280.  To  debt  on  specialty,  th^re  is  tto  plea  of  the  statute  of 
limitations,  though  after  the  lapse  of  twenty  years,  or  even  less, 
payment  will  in  general  be  presumed  of  a  money  bond,  pro- 
vided the  defendant  plead,  solvit  ady  or  fiost  diemy  as  fioaty  473, 
474.  See  Tidd'a  Prac.  3d  edit.  19  to  22. 


Pleas  by  esc-  The  pleas  by  executors  in  debt,  so  much  resemble  those  in 
ecutars  inge-  assumftsity  that  it  may  be  sufficient  to  refer  to  the  precedents, 
ttntey  450  to  458.  The  following  precedent  will  shew  that  the 
principal  difference  between  the  pleadings  in  assumpsit  and 
debt,  is  that  in  the  latter  the  word  "  debt**  is  adopted  instead  of 
«  damages^  and  see  the  numerous  precedents,  indexed  in  7 
JVentv),  596  to  603.     Com,  Dig,  Pleader^  2  D.  9. 


Flene  admi« 
nbtravit. 
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[Same  as  the  precedent  in  assumfisity  ante^  45 1 .  /o  the  obetiskj 
and  then  as  follows  r\  Whereby  he  could  or  might  pay  or 
satisfy  the  debt  aforesaid,  or  any  part  thereof.  And  this,  &C. 
[^Conclude  vdth  a  verification^  as  antey  422.  sixth  firecedent.^ 
The  notes  to  the  precedent,  ante,  451.  are  here  also  applicable 
and  see  also  Com,  Dig.  Pleadery  *2  D.  9.  To  debt  on  simple 
contract,  or  on  bond  or  other  specialty,  this  general  plea  is  suf- 
ficient, but  it  has  been  decided,  that  to  debt  upon  a  record,  it 
must  be  shewn  in  the  plea  how  the  defendant  administered, 
&ee  1  Ld.  Ratpn^  3.     Meyuy  48.  sed  quaere. 


0 


^ 
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lectio  nonyoatmtey  421. ^rst/irecethnt  to  t/ieobeH^k.']    Be-  Pkan  by 
cause  he  saith,  that  after  the  death  of  the  said  £  F^  and  before  f"!^*  '''^** 
the  said  C  V  had  any  notice  of  the  said  writing  obligatory  in  pj^^^  ^^^ 


rai- 


the  said  deciaratbn  mentioned,  to  wit, on,  8cc*  at,  8cc.  aforesaid,  ""t'^vit  be- 

fore  notice  ot 

he  the   said  C  D  had  fully  administered  all  and  singular  the.  the  bon(L(^0 

goods  and  chattels,  which  were  of  the  said  £  Ff  deceased,  at 

the  time  of  Iiis  death,  and  which  have  ever  come  to  his  hands 

to  be  administered ;  and  that  he  hath  not,  nor  had  he  at  the 

time  when  he  first  had  notrce  of  the  said  writing  obligatory,  or 

at  any  dme  afterwards,  any  goods  or  chattels,  which  were  of 

the  said  E  F  deceased,  at  the  time  of  his  death,  in  his  hands  to 

be  administered.    And  this,  &c.   \conclude  with  a  verificatiotty 

09  antcy  422.  sixth  precedent i^ 

C  D^ 

ats.   y  And  the    said  C  D  by  F  F,  who  is  admitted  by  the  Ta  bgnds. 
^  B.\  court  of  our  said   lord  the   king  here,   as  guardian(i)  I'ai-ol  dcmui-- 

of  the  suid  C/),  to  defend  for  the  said'  C  Z),  who   is  an  infant  fimt iidr.(A) 

under  the  age  of  2 1  years,  comes  and  defends  the  wrong  and 

injury,  when,  Sec.  and  says  that  he  the  said  C  D  is  within  the 

age  of  2 1  years,  to  wit,  of  the  age  of  years,  to  wit,  at,  &c, 

aforesaid,  and  this  he  is  ready  to  venfy ;  wherefore  he  does  not 

suppose  tliat  during  his  minority  he  ought  to  answer  the  said 

J  B  \n  bis  said  plea,  and  he  prays  that  the  said  parol  may  de* 

mur,  until  the  full  age  ef  him  the  said  CD,  8cc. 

■ 

*  473 

\*Onerari  non^  as  antCf  462.]  Because  he  saith,  that  he  the  said  jn^  ^er  dc' 
C  D  hath  not,  nor  at  the  time  of  the  exhibiting  the  bill  of  the  \^^^^  ^  **^'- 
said  j1  B  m  this  behalf,  (or  if  in   C.  P.  or  by  original^  "  at  the 
time  of  the  commencement  of  this  stUtj")  nor  at  any  time  before  or 
since,  had  any  lands,  tenements  or  hereditaments   by  descent 

« 

&om  his    said  father,  (or  brother,  ilfc,  according  to  the  fact,) 


{jfi  Tliis  plea  b  sometimes  a(lopt<;d* 
l>iit  the  general  plea  of  plena  admiiwt' 
tra-vU,  putting  in  issue  the  due  ad- 
ministration of  the  assets  will  in 
general  Miffice. 

(h)  Sec  the  precedents,  4  F<nst, 

485.     I  Wenlw.  43.    As  to  the  law, 

3ao.  Abr.  tit.  Infancy,  L.    Com.  Dig. 


tit.  Enfant,  D.  and  tit  Pleader,  2  E. 
3.     An  infant  devisee  cannot  pray  the 
parol  to  demur,  4  East,  485. 
(i)  This  ift  necessary,  ante,  410,  n. 

(h)  See  the  precedents  indexed  in 
7  Wenlw.  603,  604.  Rast  Ent  179. 
and  as  to  tbe  pleas  in  general  by  an 


<it 


s 
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nbondf.  in  ke*4utip\t,  and  this  he  is  ready  to  veriff ;  vherefiure  lie 
prays  ju^ps^cnt^  if  he  as  son,  (w  iroiher^  isiTc.)  and  lieir  of  the 
said  G  H  deceased,  ought  to  be  charged  with  the  said  debt,  hf 
idctue  of  the  sidd  writing  obUgatoiy. 

Plea  br  a  de-  \Oner€tri  non^  09  anu^  462.]  Because  ho  says  ^lat  he  the 
l^Zi^lr^  P!'  «ud  C  Z>  hath  not,  nor  at  the  time  of  the  exhibiting  of  the  bill  of 
the  said  A  Bin  this  behalf,  {or  if  in  C,  P.  or  by  original^ «  at  the 
time  of  the  commencement  qf  t/Us  sidt^'*)  nor  at  any  time  before 
or  since,  had  any  lands,  tenements  or  hereditaments,  by  deidse 
from  the  said  E  F  deceased.  And  this,  &c.  \conchidt  vnth  a 
verification^  and  onerari  non^aa  antcj  463.] 


c  jDy 

v\t  ad  di-     ats.    y 


Soh-it  ad  di-     ats.    y[j^ctionon^after cravinff oyer^euante^ 460, 4^1, ^Becdnsb 

he  says  that  he  the  said  C  Z),  on  the  said  ■     ■■    day 

of ,  ^.  D.  i     ■     aforesaid,  {the  day  offiayment  mentioned  in 

the  condition^)  in  the  said  condition  of  the  said  writing  obfiga** 

^  474  tory  mentioned,  paid  to  the  said  A  B  the  said  sum  *of  -^.  in 
the  said  condition  menuoned,  together  with  all  interest  then  due 
thereon,  according  to  the  form  and  effect  of  tlie  said  condition, 
to  wit,  at,  ^c.  aforesaid.  And  this.  Sec.  [conclude  vfith  a  verifi- 
cation  J  as  ante^  422.  sixth  precedent, ^^ 

<r  Z)l 

8olTit  poflt     •    ats.    y\jFirst plea^  solvit  ad  diem^  as  in  the  last  firecedenty  2dy 

^em.(n)  ^  B.juciio   nouy  as  ante^   421.  third  firecedent.^   Because  he 

says,  that  he  the  said  C  D,  after  the  said  ■ .         day  of  ., 

ji,  D.   ■  '  ■,   in  the  said   condition  mentioned,  and  before  the 


heir»  2  Saand.  7.  n.  4.    Com.  Dig.  precedeni,of  rien  per  descent  prgfer 

Pleader,  ^i  £.  3.    Bao.  Abr.  tit.  Heir,  a  rectory,  8cc.     1  itast.  EnL  \7i.  If. 

F.    The  heir  must  plead  rien  per  cfe-  Lil.  Ent.  180. 

sceHt  «here  he  has  v/b  assets,  «r  he  Q)  See  the  precedents,  7  Weotir. 

will  be  liable  persoually  to  the  araouDt  603  to   605.    The    devisee  mu&t  be 

I'V^  *                        of  the  debt,  3  T.  R.  685.  See  a  plea  of  sued  joiotly  with  the  heir,  antCj  161. 

retainer  by  an  heir,  1  T.  R.  454.  As  n.  (6),  but  he   should   plead    sepa« 

to  vhat  are  asaets  by  ^descent,  see  rately. 

«n/6, 199.  n.  (lo),  and  Selwyn's  N.  P.  (m)  See  Com.  Dig.  P|oader,  2  W. 

523.  n.  65.     2  Saund.  7     As  to  the  S9. 

|klea  of  rten  per  descent  prater  a  term  (it)  This  plea  is  giren  by  the  ttat 
^     life  or  years,' 9  Saund.  7.  n.  4.    4  Ann.  o.  16.  s.   12.    Wliun  exeou- 

\    Sslk.  M4.      S  VTilB.  49.     S^  a  •  ton  pl««d  sotvitfost  diem,  luyl  i^ 


# 
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€xMbititi^  of  the  bill  of  the  ssdd  ^  ^  in  this  behalf,  {or  if  in  To  boncit. 
C  P.  or  by  originaly  ^^  before  the  commencemeru  of  this  suity")  to 
wit,  on,  Scc.tit.  Scc.  aforesaid,  paid  to  the  said  ^  B  the  said  sum 
of  — /.  in  the  said  condition  mentioned,  together  with  all  interest 
then  due  thereon,  according  to  the  form  and  effect  of  the  szud 
condition  of  the  said  writing  obligatory.  And  this,  &c.  [con- 
clude with  a  veriJicmtioTij  as  toitCy  422.  sixth  precedent. 1 

[Firsty  non  eat  factum^  after  crarving^  oyer  of  the  bond  andcon*  To  amimtir 
ditiony  08  antCy  460,  461.       And  for  a  further  pleay  Ufc,  one"  j,      ' 
rari  »on,  aa  antCy  462. j     Because  he  says,  that  no  memorial  of  annuity  bone! 
the  said  writing,    in   the  said  declaration  mentioned^  was  en*  em-oiied  witK- 
,  lolled  in  the  high  court  of  chancery,  within  twenty  days  of  the  Jjivl^Tcoord- 
execution  thereof,  according  to  the  dii^ections  of  a  certain  act  of  jfjf  ^  ]J  ^^ 
parliament  made  and  passed  in  the   1 7th  year  of  the  reign  of 
his  present  majesty  ;  whereby   the  said  writing  in  the  ssdd 
declaration  mentioned  is  null  and  void.    And  this,   &c«  [con^ 
elude  with  a  verificationy  and  onerari  nony  as  antey  462.] 

[General  iaaucy  and  aecond  plea  aa  last  precedent.     And  for  a  No  metaoriai 
further  plea  in  thia  behalfy  onerari  nony  aa  antCy  462.]    Because  ^l^»"o/^th^ 
he  says,  that  no  memorial  of  the  said  writing,  'containing  the  witnesses  en- 
Dames  of  all  the  witnesses  to  the  execution    thereof,  was  en-         ^  ^yg 
rolled  in  the  high  court  of  chancery,  according  to  the  directions 
of  the  said  act  of  parliament,  made  and  passed  in  the  17th  year 
pf  his  present  majesty's  reign,  whereby  the  said  writing  in  the 
said  declaration  mentioned,  is  null  and  void.  And  this,  8cc.  [con- 
clude with  a  verificationy  and  onerari  nony  aa  antCy  462. J 

[General  iaaucy  non  eat  factUMy  after  craving  oyer  of  the  bond  Payment  of 
HTM?  condition^  aa  antey  460,  46 1 .       And  for  a  further  plcay  life,  ^  the  "dly. 

actio  non,  aa  antCy  42 1 .1  Because  he  says,  that  he  the  said  C  D  nientioned  in 
-.  .  the  bond. 

did  well  and  truly  pay  to  the  said  A  B  yearly  and  every  year, 
the  said  annuity  or  sum  of  —4.  in  the  said  c(»idition  mentioned, 
by  four  equal  quarterly  payments  in  each  year,  on  the  several 


«i 


tipon  the  presamption    of  payment   p09t  diem^  as  well  by  the  testator  as 
arising  from  the  lapse  of  time,  it  is    by  the  executor  in  separate  pleaa, 
fKlyisable  iik  general  to  plead  aolvit 
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T^arlHtvatim  him  the  said  ^  B.    And  this,  &c.  [conchde  ixnUi  a  verijicadim 

'"^  *'  <M  fl«fe,  422.  sixth  firecetUnt.^ 

Other  pleas  to  See  the  precedents  indexed,  7  Wentw..  61  \y  612.  Care 
trationlaonds'  "^"st  be  taken  to  state  with  precision  the  ground  of  defence 
^*^'  in  the  plea.     If  there  were  an  award  inyar^,  and  the  defendant 

rely  upon  some  defect  therein,  he  should  not  merely  plead 
that  no  award  was  made,  because  he  cannot  under  that  plea  go 
into  objections  to  the  award  in  point  of  /aw,  4  T,  R.  588.  So 
if  the  defendant  rely  upon  the  non-performance  by  the  plaintlfF 
of  a  condition  precedent,  or  that  the  bond  was  not  ready  to  be 
^478  delivered,  he  should  ^plead  those  facts  specially,  2  Saund,  183 
to  188.  1  Saund,  327.  b.  As  to  a  plea  of  pei*formance  gene- 
rally, see  the  precedent  and  notes  in  1  Saund.  324.  Partiality 
and  improper  conduct  in  an  arbitrator  in  making  his  award 
without  hearing  the  defendant  and  his  witnesses,  cannot ^  be 
pleaded  in  bar  to  an  action  on  the  bond  conditioned  for  the 
performance  of  the  award,  but  is  only  matter  for  application 
to  the  equitable  jurisdiction  of  the  court  to  set  aside  the  award; 
neither  can  a  parol  agreement  between  the  parties  to  waive 
and  abandon  the  award  be  pleaded  to  such  action,  8  £aat,  3*44* 

1  Saund,  372.  a.  n.  3.  30,  31. 

7^  bail  bends.  {Onerari  non,  aa  ante^  462.}  Because  he  says,  that  no  writ 
No  process  ia  or  process  whatsoever,  returnable  in  the  court  of  our  said  lord 
«ction?(^)  ^®  ^ng,  before  the  king  himself,  {or  in  C.  P.  «  in  the  aaid 
court  of  our  said  lord  the  king  of  the  bench  at  Wcstminsttr^**) 
was  sued  and  prosecuted  by  and  at  the  suit  of  the  said  A  B 
in  the  said  suit  in  the  said  condition  mentioned.  And  this,  &c. 
^conclude  with  a  verification^  and  onerari  non^  as  ante^  462. 

I*le&byoneof      [Onerari  non^  aa  ante^  462.]     Because  he  says,  that   af^er 
the  bond^^'waB  *^^  niaking  of  a  certsdn  act  of  parliament,  made  and  passed  in 

taken  for  ease 

ami  favour  af-      '      '  — 

ter  return  of,^_,  ,  ^_  ,  ^,.,  -.. 

-writ,  coDtrary       w)  See    the    precedenta,    Morg.    cedents  of  tUis  plea,  to  set  forth  a 

to  the  Stat.  23  Prec.  5! 3,  5l4*    7  Wentw.  dl3.  great  part  of  the  satute,  see  Lil.  Ent. 

Men.  VI.  c.  9.       (r)  See  precedents  of  pleat  of  ease  126.     Morg.   Prac.  507.   and  other 

^*')  and  favour,  Brownl.   Red.  222.      7  precedents,  7  Wentw.  613.  but  this  is 

Wentw.  6l3y  614.    1  Saund.  15.  157.  unnecessary,    the    statute    being    « 

2  Saund.  76.andaa  to  thia  plea  in  ge-  public  act,  2  T.  U.  575.  and  if  it  be 
neral,  see  Com.  Dig.  Pleader,  2  W.  misrecited  the   mistake  will  be  fatali,^ 
25.    1  Saund.  163.  n.  2.   2  Saund.  60.  Doug.  94.  97.  C  T.  li.  776.  5  Wentw,* 
iy\  noies.    It  has  been  usual  ia  pre«  4^.  n.  a. 
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/  tlie  twenty 4hird  year  of  the  reign  of  our  lord  Htnrf  VI.  for-  T»*fl*/4^#. 
meriy  king  of  Kngland^  to  wit,  on  the  -— —  day  of  — ,  ji,  D, 

?  to  wit,  at,  8tc.  aforesaid,  the  said  E  F'm  the  said  declaration 

of  the  said  4  B  named,  was  arrested  at  the  suit  of  the  said 
4  By  under  colour  of  the  said  writ,  in  the  said  declaration 
mentioned  'by  the  s^id  G  H^  who  then  and  there  was  sheriff 
of  the  said  county  of  ■  ■  ,  and  the  said  E  E  was  kept  and 
detained  by  the  said  sheriff,  in  the  custody  of  him  the  said 
sheriff,  under  colour  of  the  said  writ,  and  under  the  said  ar- 
rest, for  want  of  his  finding  bail  for  his  appearance  before  his 
said    majesty,  from  the   said day  of  ■     ■ .,  A,  D.  | 


aforesaid,  and  until  after    the  said 


day  of 
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-,   J.  D. 

-,  mentioned  in  the  said  writ,  and  until  he  the  said  C  J9, 
aft  bail  or  surety  for  the  said  E  Ej  afterwards  and  after  the  re- 
turn of  the  said  writ,  to    wit,  on  the  —  day   of ,  ji.  D, 

■>  aforesaid,  at,  8cc.  aforesaid,  by  the  said  writing  in  the 

said  declaration  mentioned,  bearing  date  the day  of    '^ 

A,  D.  '  aforesaid,  but  in  fact  sealed  by  the  said  C  JD,  and 
by  him  delivered  as  his  act  and  deed,  on  the  said    ■  day  of 

■  ■  ',  A.  D,  —  aforesaid,  and  not  before  the  return  of 
the  said  writ,  became  bound  to  the  said  then  sheriff,  in  the  said 
sum  of  — L  under  the  condition  above  mentioned,  for  ease  and 
favour  to  be  shewn  by  the  said  sheriff  to  the  said  E  jP,  from 
his  said  impiisonment,  and  from  his  deliverance  therefrom  to 
be  had  and  obtained ;  which  said  writing  the  said  then  sheriff 
then  and  there  took  of  the  said  C  B  by  colour  of  his  said  office 
as  sheriff  of  the  county  of  ,  contrary  to  the  statute  afore- 
said, and  so  the  sdd  C  D  saith,  that  the  said  writing  so  brought 
here  into  court,  is  void  in  law  by  force  of  the  said  statute.  And 
this,  &c.  [conclude  vnih  a  verification^  and  onertgri  non^  as  ante^ 
462.] 

^Actio  nouy  as  ants^  421.  firat  firecedait.^     Because  he  says,  Compeniita^ 
that  the  said  E  jP  did  appear  before  our  lord  the  king  at  Weat'  *'*^*"^* 
TniTUteVy  on ,  in  the   said  condition  of  the  said  writing  obli- 


(*)  See  Uie  precedents,  5  Wentw.  470. 478.  LU.  B»t  114.  Ufvrnl.  Red.  20J. 
Vot.  II.  [  54  ] 


-» 
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Tobaii-bonda.  gatory  mentioned,  according  to  the  form  and  effect  of  the  said 
condition  ;  as  by   the  record  of  the  said  t^ppearance  remaining 

^  AQr\  ^^  ^^  ^'^'^^  court  of  our  said  lord  the  *king  befoi e  the  king 
himself,  at  WeHtviinster  aforesaid,  more  fully  appears.  And 
this^  &c.  [conclude  tvith  a  verification  by  the  record^  an  an^Cf 
422.  seventh  precedent,^ 

Other  ple«i8.  See  the  different  precedents  indexed  in  7  Wentw^  613,614. 

and  as  to  the  law,  2  Com.  Dig,  Pleader,  2  W.  25.  2  Saund, 
59,  60.  in  notes.  The  defendant  may  plead  that  the  shenff 
did  notassig:n  the  bond  accoiding  to  the  form  oft  he  statute^  &c. 
2  Sound,  6  Kb.  Wliat  he  cannot  plead,  see  7  East^  14-8. 

^0  replevin  See  the  precedents  of  pleas  in  actions  on  replevin  bonds, 

7  VVentw,  621.  Wiltea^  5,  6.  As  these  pleas  do  not  very 
frequently  occur  in  practice,  it  is  sufficient  to  refer  to  tbc 
above  precedents. 

< 
Tb  bastardy         [^First  general  filea,  no?i  est  factum^  after  craving  oyer  ofbondand 
Oondf,  condition^  as  ante,  460,  461 .   2d /ilea,  actio  non,  an  ante,  421.  third 

catQfcCO  precedent,  J    Because  he  says,  that  the  said  churchwardens  and 

overseers  of  the   poor  of  the  parish  of aforesaid,  at  the 

time  of  making  the  said  writing  obligatory,  and  named 
in  the  said  condition  thereof,  and  their  successors  for  the  time 
being,  and  the  inhabitants  and  parishioners  of  the  parish  of  | 

at  the  time  of  making  the  said  writing  obligatory,  and  mentioned 
in  the  said  condition,  and  their  successors  for  the  time  being,  have 
'  ,  '  not,  nor  have,  nor  hath  any  or  either  of  tliem  at  any  time  since  the 


{t)  See  the  declanitionon  a  bastar-  specially,  see  I  B.  k  P.  638.  640.  a.  a. 

<ly-b(>nd  setting   out   the   condition,  b.     1  Saund.    IIG.   n.    1.      Care   aka 

ante,    154.    and    the    precedents  of  must  betaken  to  plead   specially  ia 

pleas,  2  Saund.  81.     7  Wenlw,   f»l5,  excuse  of  performance,  for  if  the  de- 

016.     If  the  condition   of  the  bond  be  fcndunt   plead   no7i-danitiiJicutii9,    he 

merely   to    indemnify    the     church-  cannot  afleiwards    rtjoin,   that    the 

wardens,   Stc.   this  plcu  is  sufficient,  plaintiff  would  not  suffer  him  to   su|>- 

but  if,  as  is  frequent,  the  eondition  port  the  child,  or  that  the  pluintifl"' 

be  for  the  ijayment  of  a  specific  sum  was  damnified  of  his   own   wi'ong^,  as 

JJtfr  week  for  tlie  niaintenancc  of  the  such  rejoinder  would  be  a  dcpartorejt 

hild,  peiforniaoce  must  be  pleaded  ante,  476.    2  buuud.  83. 


f 
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making  *of  the  ^  said  ivridng  obligatory,  hitherto  been  in  any  OnvukmmUf 
'  manner  whatsoever  damnified^  for,  or  by  reason,  or  by  meanS| 
or' oh  account  of  any.  matter,  cause,  or  thing,  in  the  said  con- 
dition of  the  said  writing  obligatoiy  mentioned.     And  this, 
&c.      [^conclude  vdth  a  verification^  as  ante^  422.  aixth  /irece^ 


[j^ctio  won,  after  craving  oyer  of  the  bond  and  conditiony  a*  Non  damnifi- 

caUi5.(u) 

ttnte^  460.]  Because  he  says,  that  the  said  Ji  B  hath  not  at 
any  time  since  the  making  of  the  said  writing  obligatory  and 
condition  thereof,  hitherto  been  in  any  wise  damnified,  by  rea- 
son or  means  of  any  matter,  cause,  or  thing  in  the  said  condi- 
tion of  the  said  writing  obligatory  mentioned.  And  this, 
fee.  [conclude  vdth  a  verijication^  as  ante^  422.  sixth  fireco" 
denti] 


t 


> 


-rf 
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{Actio  nony  after  craving  oyer(y)  of  the  bond  and  condition,  ^^  *<>»*  .A»' 
•-  "^  per/'ormanre 

and  setting  out  the  latter^   as  ante,  460.J     Because  he  saith,  of  covenants. 

that  he  the   said  C  D  did,(2)  from  time  to  time,  *and  at  all  ^*"^  P^**^^*^ 

times  after  the  making  of  the  said  writing  obligatory,  and  th©  rulfy  of  T»oiui* 

said    condition    thereof,    well   and    truly    observe,    perform,  for   perform- 

fulfil,  and  keep  all  and  singular  the  articles,  clauses,  payments,  ^h^rein^ tncn- 

, . , *  482 

(m)  See  the  notes  to  the  last  pre-  of  performance  generallv,  7  Wentw. 

eedent,  and  Uie  precedents,  7  WeuLw.  Index,  537.  but  if  there  be  any  thrig 

6l6    to    621.    1   Saund.   115.      When  specific  or    particular    in   tlie    thing 

the  condition  of  the  bond  is  merely  to  be  pei*formed,    though   consisting 

to   indemnify,  this  plea  is  sufHcient,  of  a  number  of  acts,  perforraaoce  of 

but  when  the  condition  stipulates  to  each  must  be  particularly  stated,    I 

perform  any  particular  act,   perform-  Saund.  U6,  1!7.  n.  l»  4  Eust,  344,  ^tu 

ancc   must   be  specially    pleaded,    1  te,  vol.  I.  Index,  tit  Performance. 
Saund.  116.  n.  I.   as  in  the  following        (y)  A  defendant  cannot  plead  per- 

precedents,  I  B.  &  P.  638.  64().  formance  of   the  condition,  without 

(jt)  Where  all  the  covenants.  Sec.  praying  oi^er  and  setting  out  the  con- 

in  the  bond  are  in  the  affirmative,  dition  in  iu£C  verba,  2  Saund.  409.  n. 

and   not  in  tlie  negative,   nor  in  the  2. 

disjunctive,  nor  alternative,  perform-         (r)  In  pleading  performanoe    gc- 

ance  may  be  pleaded  generally  in  the  nerally,  the  allegations  in  the  plea 

wohI-s  of  the  condition,  and  the  plain-  are  usually  in  the  words  of  the  e<m- 

tiff  mast  in   his   replication    shew  a  dition,  unless  tlie  thing    to  be    pcr- 

breach,  2  Saund.  410.  n.  3.     4  East,  formed  be  specific,  in  which  case  the 

340.    Com.  Dig  Pleader,  E.  26.       I  time  and  mode  of  perfirirmance  should 

Saund.  116.  n.  1.  AntCy  vol.  (.  Index,  be  specially  stated,  supra,  p*  (•r). 
tit  Performauce.  See  the  preeedeats  «■ 
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On  bmidffir  conduions,  and  agreemente  in  tlie  said  condidon  of  tbe  aanl 
o/covleTmms,  writitig  obligatQiy  specified,  comprised*  not  mentiQiied^  iq  aH^ 
things  therein  contained  on  hi$  part  and  behalf  to  be  obs^^ed^ 
performed,  fulfilled  and  kept)  according  to  the  tenor  and  efiectt 
trae. intent  and  meaning  of  the  aaid  condition  of  the  aaid  wri^ 
ting  obligatory.  And  this^  Sec.  [conclude  with  a  verification^ 
as  ante^  422.  sixth  precedent.'] 

hon^^^mAi'  C^^  '^  **^^^*  '^  ^^'  ^*^  fitecedcnt^  and  the  precedents  in  3 
tione4  for  the  ^//,.  383.  Cov^i.  BtSy  576.  2  Sound.  409.]  The/Uea  may 
M  weU  of  ne-  be  in  the  foUoiinng  form  :  {Actio  nony  after  crQvmg  oyer  of  the 
^'unctive       ^^  ^^  condition^  containing  stipulations  not  to  perform  some 

•nd    affirma-  ^f^  ^^fi  /g  perform  Others^  as  also  stipulations  in  the  disjunctive 
true    cove- 
nants, er  mltemative^  and  in  the  ^rmative^  and  setting  out  the  am^ 

Obscrvanees     dition^  as  ante.  460.)    Because  he  saith,  that  he  the  said  C  /) 
of   the  nega- 
tive   cove-      did  not,   Stc.   {alleging  that   defendant   did  not  do  qny  qf  the 

**^  '  acts  he  stipulated  not  to  perform^  and  which-  may  be  in  the  wonU 

i^the  condition^  see  the  precedent ^  2  Sound,  409,  and  thenprO" 

ceed  to  state  the  defendant's  performance  tf  the  alternative  «■♦ 

^-  <^^^™mia-  ^^^^h  according  to  the  fact^  which  may  be  as  follows  :)     Aad 

<^e  or    dis-  ^he  said  C  D  in  fact  saith,  that  he  the  said  C  D.  after  the  mft- 

jtmctvoc  cove- 

naxLt.  king  of  the  sud  writing  obligatory,  to  wit,  on  the  >        day  of 

"<     ■■■  Ji,  D.  ,  at,  &c.  aforesaid,  did,  &c.  {here  state  theper'^ 

formance  by  the  defendant  of  the  alternative  covenant ^  i.  e.  thai  he 

did  one  or  other  of  the  acts  w/dch  he  had  the  option  to  perform-^  and 

then  state  generally  the  defendant's  performance  of  the  c^jfirma' 

\^      oftheo^ma-  '*ve  covenants  as  follows;)   And  the   said  C  J)  further  saith, 

-*       tive  covenant  ^^  j^^  ^^  said  C  />  did,  from  time  to  time,  and  at  ail  ti8ie% 

af^er  the  making  of  the  said  writing  obligatory,  well  and  truly 
observe,  perform,  fulfil,  and  keep  all  and  singular  other  the 
articles,  clauses,  payments,  conditions  and  agreements,  in  the 
41^  AQfi  ^^^  condition  of  the  said  writing  obligatory  speinfied,  cotn* 
prised  or  mentioned  in  all  things  ^therein  contained  on  hi% 
part  and  behalf,  to  be  observed,  performed,  fulfilled  and  kept} 
according  to  the  tenor  and  effect,  true  intent  and  meaning  of 
the  said  condiiion  of  the  said  writing  obligatory.  And  this, 
kc.  [conclude  xvith  a  verification^  as  ante,  422.  sixth  fiteee^ 
dent.'] 
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[^Actio  noHy  aa  ante^  460.  after  craving  oyer  qf  the  bond  and 
condition^  and  aettif^   out  the  latter^  which   waa  for  the' per » 
Jbrmance  qfcovenante  in  an  indenture,^     Because  he  says  that 
the  said   indenture,  (or  "  anidea  of  agreement  **  tffc,  according 
io  thefact^)  in  the  said  condition  of  the  said  writing  obligatory 
mentioned,  was  and  is  a  certain  indenture,  (or  "  articlea  ^f 
agreement^*  Is^c.)  made  heretofore,  to  wit,  on  the  -*—  day  o£ 
'     ■    »  ^.  D,  — ,  to   wit,    at,  8cc.   aforesaid,   between  the 
said  Ji  B  o{  the  one  part,  and  the  said  C  D  of  the  other  part, 
and  which  said  indenture,  sealed  witli  the  seals  of  the  said  A II 
and  C  Z),   respectively,  and  bearing  date  the  same  day  and 
year  aforesaid,  is  now  in  the  custody,  possession,  or  power  of 
the  said  A  B^  and  therefore  he  the  said  C  D  cannot  produce 
the  same  here  in  court,  and  which  said  indenture  is  as  follows  : 
(htre  copy  the  indenture  verbatim^  to  the  end  of  the  words  "  in 
^itnesa**  tstc.)  as  by  the  said  indenture,  reference  being  there- 
unto had,  will  fiiily  appear ;  and  the  said  C  D  further  saith, 
that  he  the  said  C  D  hath  always,  smce  the  making  of  the  said 
writing  obligatory,  hitherto  well  and  truly  observed,  performed] 
fulfilled  and   kept,   all  and  singular  the  covenants,  articles, 
clauses^  provisoes,   ^conditions  and  agreements  in  the  said  in- 
denture comprised  and  mentioned,  which  on  the  part  and  be- 
half of  him  the  said  C  D  and  his  assigns,  were  or  ought  to  be 
observed,  performed,  fulfilled  or  kept,  according  to  the  true 
intent  and  meaning  of  the  said  indenture.     And  this.   See. 
\condude  with  a  verijicationj  aa  ante,  422.  aixth  precedent,^ 


483 

On  bonds  fn^ 

peijoi-mance 
of  cweiiaiUa. 

Perform  uice 
generally  to 
debt  on  bond 
coiiditionccl 
for  perform- 
ance of  cwc- 
iiauts  in  an  ill - 
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\jjfctio  non,  after  craving  oyer  of  the  bond  atui  conditiony  end 
aetting  out  the  latter^  aa  ante,  460.]     Because  he  says,  that 


The  like  io  a 
more  eoncise 
form.  (6) 


(«)  See  the  precedents,  I  Saund. 
ii'lto  55.  9  Wils.  381  to  385.  and  7 
Weotv.  537.  and  the  notes  to  the  pre- 
ceding precedents.  The  -whole  of  the 
indenture  referred  to  in  the  oondi- 
tioni  ought  in  strictness  to  be  set 
forth  as  in  the  precedent,  1  Saund. 
53  to  55.  see  4  East,  344  n.  4.  and 
345,  346.  1  Saund.  316,  317.  n.  2.  9. 
n.  1.  2  Saond.  409  n.  S.  and  the  de- 
fendant caiinot  crave  oyer  aC  such  in- 


denture, though  it  be  in  the  hands  of 
the  plaintiff,  thotip:h  the   court   will 
compel  the  plain tiif  to  give  a  copy  of 
the  indenture  to  the  defendant,  where 
he  has  not  one  part  in  his  i>ossei}3ion, 

1  Saund.  8,  9. 
(bi)  As  to  this  form  of  pleading, 

see  4  East,  345.  .4«/e,  4S3.  n.  (a),  and 
1  Sannd.  317.  n.  2.  and  vol.  1.  index, 
tit.  Performance.  It  is  qnestionable 
whether  tiiis  form  M'ill  suffice,  it  has 
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Ort  bonds  for  there  was  Bot*  nor  .is  th^re  any  ne^tive  or  disjunctive  cove 
^covetmnts.  "^^  ^^  agreement  contained  or  specified  in  the  said  indeBturp, 
in  the  said  condiuon  of  the  ^aid  wniing  obligatory  mentionedi 
on  the  part  and  behalf  of  the  said  CD  to  be  omitted,  done, 
observed,  perforroed<i  fulfilled  or  kept,  and  that  he  the  said  C  D 
hath  \vell  and  truly  peiformed,  fulfilled  and  kept,  the  said  lasi- 
mentioned  indenture,  and  all  things  therein  containad,  on  his 
part  and  behalf  to  be  observed,  performed,  fulfilled  «nd  Isept^ 
'  according  to  the  true  intent  and  meaning  thereof.  And  this, 
&c.  [conclude  ivM  a  verification^  aa  antCy  422.  sixth  firect- 
dent.~\ 

0 

Performance  Sec  the  fire cedenta^  1  Saund,  145,  146.  3  Wife.  383.  and  5 
Wentw,  537,  538.  '1  he  form  of  this  plea  is  precisely  similar 
to  the  four  preceding  precedents,  except  in  the  mode  of  sta- 
ting the  performance,  which  must  necessarily  be  according  ta 
the  fact  of  each  particular  case,  and  may  be  in  substance,  as 
in  the  precedents  above  referred  to. 

i;.rnz«<»of  per*  [Af^^^  craving  oyer  of  the  bond  and  condition^  and  setting 
lormanoe.  /  ^^^  ^^^  lattery  and  pleading  actio  non^  as  ante,  460.]  and  if 
^  485  '  ^^^  bond  be  conditioned  for  the  performance  by  the  Mefendant 
of  covenants  in  an  indenture,  &c.  stating  such  indenture, 
pleas  of  this  nature,  state  the  matter  of  excuse  for  the  defendr 
ant's  non-performance,  and  conclude  with  a  verification}  see 
the  precedent,  1  Sautid.  100.  of  a  plea  to  debt  on  bond,  condi* 
tinned  to  account  for  monies,  Sec.  that  no  money^  &c.  came  tp 
the  defendant's  hand,  and  see  3  J^iast,  485.  where  the  death  of 
one  of  several  obligees  was  pleaded  to  debt  on  a  bond  to  ac* 
count  for  monies  received  by  the  defendant  for  the  deceased 
and  the  other  obligees  ;  the  following  plea  of  non-performa^pce 
by  the  plaintiff  of  a  condition  precedent,  may  serve  as  a  geneipL 
precedent,  as  to  the  mode  of  arranging  the  different  aUc- 
gaiions. 


freqnently  been  ailopted  in  practice  there  were  no  other  such  covenants 

where   the  indenture  referred  to  in  and  shew  performance  thei^eol^  niitt 

tlie  condition,  is  very  lonjj.    If  there  conclude  as  above,  stating  die  genera^ 

oe  a  negjitive  op  (iisJMneiivc  covenant,  performance  of  tlie  affirmative   cov^ 

the  plea  ma>  sLitr,  that  Llie  indenttii*e  nants. 
eoQtaiiied  Uie  same,  and  aver  that 
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l^fttio  no«,  after  crairin_^  oytr  of  the  bond  and  cond'tion,  and  On   bomb  for 
•  Wtdng  out  the  latter,  a^  ante,  460.  or  if  the  bond  be  covdifioned  /^"''"'^'^^^'^'^^ 
JOT  the  fitrjortnance  of  co-uenanis  in  an  indrnture^  and  the  filain-  Xun-pcrfor- 

Hffhave  neglected  to  fierform  a  condition  firecrdent  therein,  then  "1"."*^^^  ^l 

„  .  '  plaintiff  of   a 

Metjorth  the  indenture^  and  the  reference  thereto  as  in  the  fire*  condition  prr-' 

cedent,  ante,  483.  and  then  ttate  the  plaint  iff"  a  non-/tfrJvrmance  '^'^*'''^' 
usfoUowa :]  And  the  said  C  ^  as  to  tlie  said  covenant  in  the 
said   indenture  contained,  that  he  the  suid  C  D  would,  during  ' 
the  continuance  of  the  said  demise,  repair,  and  keep  in  repair,       ' 
■  the  said  demised  premises  with  the  appurtenances,  being  al- 
lowed umber  in  the  rough,  sufficient  and  proper  for  such  re-  ^    - 
J)air,  from  time  to  time  to  be  provided  and  set  out  by  the  said 
A  B,  bis  heirs  and  assigns,  {this  ?*  to  be  according  to  the  words 
ff  the  fiarticular  covenant  qualified  by  the  condition  precedent,) 
the  said    C  D  saith.  that  at  the  time  of  the  making  of  the  said 
demise,  the  said  premises  were  ruinous,  prostrate,  and  in  great 
4ecay,  for  want  of  needful  and  necessary  reparation  and  aniend- 
ment  thereof,  and  that  after  the  making  of  the  siiid  indenture, 

to  wit,  on  the   day  of  ,  ^.  D, ,  at,  Sec.  afoie- 

said,  there  was  need  and  occasion  for  a  large   quuntiiy,  to  wit, 

loads  of  timber  in  the  rough,  to  repair  the  said  demised 

premises  with  the  apptirtenance^  ;  and  the  said  C  D  then  and 
there  requested  the  said  ^  ^  to  allow  to  him  the  said  C  D 
timber  in  the  rough,  sufficient  *and  proper  for  the  repair  of         *  48g 
^c  said  demised  premises  with  the  appurtenances,  and  to  pro- 
vide and  set  out  the  same  accordingly,  yet  the  said  J  B  did 
not,  nor  would,  whdn  he  was  so  requested  as  aforesaid,  or  at 
Wf  time  before  or  since,  allow  to  him  the  said  C  D,  timber  in 
t*ic  rough,  sufficient  or  proper  for  the  repair  of  the  said  dc- 
,  mised  premises  with  the  appurtenances,  or  provide  or  set  out 
the  aame,  but  then  and  there    wholly  neglected  and  refused, 
an«^  hath  thence  hitherto   wholly  neglected  and   refused  so  to 
do, 'to  wit,  at,  &c.  aforesaid.    And  the  said  C  D  further  saith, 
tllat  he  the  said  C  D  hath  always,  since  the  making  of  the  s;ud       • 
Avritinfe  t)bligatory,  well  and  truly  observed,  performed,  fulfdlcd, 
and  kept  all  and  singular  other  the  covenants,  articles,  clauses, 
|m)visoes.  payments,  conditions  and  agreements,  in  the  said  in- 
denture  comprised  and  mentioned,  which  on  the  part  and  be- 
half  of  him  the  said  C  D,  and  his  assi-ns,  were  or  ouiHu  to  be 
observed,  performed,  fuffilled  er  kept,  according  to  fne  true 
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Onfea»esawt  intent  and  meaning  of  the  said  indenture.    And  this,   «ec. 

defmsc9.  [^conclude  xviih  a  verificaHofiy  as  antCj  422.  sixth  /trecedeni.'] 


No  rent  in  ar- 
resup.(c) 


Kviction.(f/) 

»  487 


Plea  by  lessee 
that  he  assign- 
ed the  term  to 
H  iliird  person 
\»'!iom  the 
phiintiff  ac- 
cepted as  te- 
i«arit.(/) 


[Jctio  noTty  as  ante,  42 1.  Jtrst  firccedent.']  Because  he  aajrs, 
that  no  part  of  the  said  rent  in  the  said  declaration  mentioned, 
is  in  arrear  or  unpaid  in  manner  and  form  as  the  said  -f  B 
hath  above  in  his  declaration  in  that  behalf  alleged,  and  of  thi* 
he  the  said  C  I>  puts  himself  upon  the  country,  &c. 

[/Vr*r  /2/cfl,  7k7  debet,{e)  as  ante,  459.  2rf  plea^  actio  tiow,  aa 
atite,  42 1 .  third  firccedent.']  Becatise  he  says  that  the  said  •^ 
B  after  the  making  of  the  said  indenture,  and  before  any  part 
of  the  said  rent  in  the  said  declaration  mentioned,  became  doc 
and  payable  to  the  said  ji  By  to  wit,  on,  &c.  with  force  and 
arms,  &c.  entered  into  and  upon  the  said  demised  premiseiy 
smd  then  and  there  ejected,  expelled,  put  out,  and  amoved  tK© 
said  C  D  from  the  possession  thereof,  and  kept  and  contxniied 
him  the  said  C  D  so  ejected,  expelled,  put  out,  and  ainoved 
from  thence  hitherto,  to  wit,   at,  &c.   aforesaid.      And    titts, 

&.C.     [conclude  loith  a  verification,  as  ante,  422.    sixth  prec€- 

ient.] 

.  [ylctio  nan,  as  in  1st  or  Sd  precedent,  ante,  421,]  Becaoae 
he  says,  that  after  the  making  of  the  said  demise  m  the 
said  declaration  mentioned,  and  before  any  part  of  tlie 
said  rent  in  the  said  declaration  mentioned  became  due 
and  payable,  to  wit,  on,  &c.  at,  8cc.  he  the  said  C  D  by  a  cef» 


(c)  This  plea  is  sufficient  in  deht 
for  rent,  tliough  not  so  in  covenant. 
Cow  p.  588.    The  above  precedent  is 
the  form  of  the  plea  ■  adopted  in  that 
case. 

{d)  See  the  precedent  and  note, 
X  Suund.  204.  n.  2. 

(e)  This  plea  is  sufliicient,  though 
the  deiniae  were  by  deed,  2  Saund. 
297.  n.  1.  2Ld.  Itaym.  1503.  As  to 
tliis  plea  in  general,  sec  1  Saund.  204. 
n.  8.  In  debt  for  rent,  an  eviction 
may  be  given  an  evidence  nnder  the 
g;eueral  issue,  but  in    covenant    it 


roust  be  pleaded,  1  Saund.  204.  n.  S. 
(/)  See  the  precedents,  2  ^acmd. 
297,  298.  7  Wentw.  625.  Wliere 
rent  has  been  accepted  of  an  assignee, 
the  lessee  cannot  be  sued  in  debt,  but 
only  in  covenant,  if  the  domiae  iMe 
by  deed ;  or  in  aasumpsity  if  the  de- 
mise were  by  ^mrol,  ante,  vol.  1.  page 
106.  1  Saund.  241.  2.  n.  5.   It  shook! 

be  shewn  in  a  plea  that  the  asstgR- 
ment  was  signed  according  to  the 
statute  of  frauds,  1  Saund.  376.  n.  2. 
2  Saund.  297.  n.  1,  2.    Sir  T.  fUjm. 

451. 
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tab  iiMtenturf  of  asdgnment  by  him  then  and  there  made,  and   On  leaHMartd 
duly  signed  by  him  the  said  C  D,  and  sealed  with  his  seal,  for  *""**•  » 

the  considerations  therein  mentioned,  did  bargain.  8ell>  assign, 
transfer,  and  set  over  all  the  right,  title,  interest,  term  of  years 
then  to  come,  and  unexpired  property,  claim  and  demand 
whatsoever,  of  him  the  said  C  X),  of,  in,  and  to  the  said  several 
dembed  premises  with  the  appurtenances  ;  by  virtue  of  which 
said  indenture  of  assi^:nment,  the  said  G  H^  afterwards,  to  wit| 
on,  &c.  last  aforesaid,  entered  into  the  said  demised  premises, 
with  the  appurtenances,  and  became  and  was  thereof  possessed 
for  the  residue  of  the  said  term  then  to  come  therein  and  un- 
expired, whereof  the  said  A  B^  on,  Sec.  last  aforesaid,  had  no* 
tice  ;  and  the  said  *C  D  further  saith,  that  the  said  A  B^  after  ^  4gg 
the  entry  of  the  said  G  /f  into  the  said  demised  premises, 
with  the  appurtenances  under  and  by  virtue  of  the  said  assign- 
ment, to  wit,  on,  Sec.  at,  Sec.  aforesaid,  did  accept  and  receive 
of  and  from  the  said  G  Hsl  large  sum  of  money,  to  wit,  the 
sum  of  — ^.  for  the  rent  aforesaid,  in  form  aforesaid  reserved 
and  then  made  payable,  and  then  and  there  accepted  the  said 
G  /7  as  his  tenant  of  the  said  demised  premises,  with  the  ap«  « 

purtenances.     And  this,  Sec.    [conclude  with  a  verification^  as 
antCj  432.  sijeth  firecedent,'] 

V First  hlea^  nil  debet^  as  antCy  459.  2d  filea^  actio  non^  as  antCj  Ploiliy  an  as* 
421.  third  firecedent.^     Because  he  says,  that  after  he  the  said  j^^^ed  over 
C  D  became  assignee  of  the  said  demised  premises  as  in  the  ^[^   intcreat, 
said  declaration  mentioned,  and  before  any  part  of  the  said  rent  rent  beeame' 
in  the  said  declaradon  mentioned,  became  due  and  owing  to    ^^'^^'^ 
the  said  ji  B^  to  wit,  on.  Sec.  at,  Sec.  aforesaid,  he  the  said  C  D 
by  a  certain  indenture  of  assignment,  then  and  there  made, 
and  duly  signed  by  him  the  said  C  /),  and  sealed  with  his  seal, 
for  the  considerations  therein  mentioned,  did,  Sec.  [state  the  09- 
signment   to  the  third  fieraon  and   hia  entrt/^  as   in    the    last 
precedent^  and  conclude  with  a  verification^  as  antCy  422.  sixth 
precedent. "] 


( jf)  See  the  notei  to  the  lait  preeedent. 
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Onreeogni^      C  />*! 


tancet.  ats.  [-  And  the  said  C  Z>,  by his  attorney)  comts  and  dc* 

^mA*?  «*"  •^^•J  fends  the  wrong  eaid  injury,  when,  Uc.  and  sajs,  that 
there  is  not  any  record  of  the  said  supposed  recognisance 
(or  if  in  debt  upon  a  judgment^  say,  <«  of  the  said  eufifiosed  re^ 
covery")  in  the  said  declaration  mentioned,  remaining  in  our 
3aid  court  of  our  said  lord  the  king,  before  the  king  himself^ 
(or  in  C,  P.  *'  in  the  said  court  of  our  said  lord  the  king  qfthc 
bench.,**)  in  manner  and  form  as  the  said  -^  B  hath  above  in 
his  said  declaration  alleged,  and  this  he  the  said  C  Z)  is  ready  to 
verify  ;  wherefore  he  prays  judgment  if  the  said  ^  B  ought  to 
^  489  Y^yt  or  ^maintain  his  aforesaid  action  thereof  against  him  the 
said  C  By  &c. 

SiHfJIiEn.^  [^^^w  nofiy  as  antcj  421.  ^rat  precedent  or  third  precedent  J\ 
pm*ii)  Because  he  says  that  after  the  recovery  of  the  said  judgment, 

as  in  the  said  declaration  mentioned,  and  before  the  exhilHting 
of  the  bill  of  the  said  ji  Bj  against  him  the  said  C  D 'm  this 
behalf,  (or  if  in  C  P,  or  by  original, ''  before  the  commence^ 
ment  of  this  suit,**)  there  was  no  writ  of  capias  ad  satisfaden^ 
dum,  sued  or  prosecuted  out  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  (or  <<  qf  the  bench  afort' 
9aid")  against  the  said  C  D  upon  the  said  judgment,  and  duly 
returned  in  the  said  court,(X:)  as  according  to  law,  and  the  cus- 
tom of  the  said  court  from  time  immemorial,  used  and  ap- 
proved of  in  the  said  court,  before  the  commencement  of  thi^ 
suit,  there  ought  to  have  been.  And  this,  Sec.  [conclude  vaitl\ 
a  verification,  as  ante,  422.  sixth  precedent, ^ 

Deatk  of prin-  [Jciio  non,  as  ante,  42 1 .  ^rst  precedent,^  Because  he  says 
return  of  *ci^  ^^^^^  ^^^  ^^^  recovery  of  the  ^d  judgment  in  the  said  de- 
8»'C0    /  claration  mentioned,  and  before  the  return  of  any  writ  of 


(h)  See  the  precedents  indexed,  cessarr,  or  perhaps  correct ;    it  isg 

7  Wentw.  G31.  however,  usually  inserted. 

(t)  See    tlie  precedents  indexed,  {I)  See  the  precedents,  7  Wentw. 

7  Wentw.  631.  631.  2  East,  312.  4  T.  R.  587.  1  Wila. 

{k)   The  filing:    is  not    material.  334.    If  the  prmoipal  died  after  the 

What  follows  after  this  allegation,  ex-  retm*n  of  the  ca.  sa,  and  before  the 

pept  the  conclusion,  being  an   aver-*  return  is  filed,  the  bail  are  fix^,  6 

ipei^t  of  matter  of  lav,    is  not  ne-  T.  R.  284. 


If^ 
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tajilai    ad  satisfaciendum   thereupon    against  the   said  E  F^  Onreco^ni* 
{the  firincipal)  at  the  suit  of  the  said  A  By  upon  the  said  jodg-  **"'*"• 
ment)  to  wit,  on,  &c.  he  th6  said  E  F  did,  to  wit,  at,  Sec.  afore- 
said.    And  this,  8cc.  [conclude  with  a  verlficationj  as  antCy  422. 
sixth  precedent,] 

[First  fileaj  nul  tiel  record,  as  ante,  488,     Second  filea,  actio  Ts    debt   on 
non,  asantey  421,  tfurd  precedent. "]  Because  he  *says,  that  after  ^^S""*^^'* 
the  recovery  of  the  said  judgment,  and  before  the  exhibiting         ^   Aok 
of  the  bill  of  the  said  A  B  against  the  said  C  D  in  this  behalf, 
(or  if  in  C,  P.  or  by  ori^naty*'^  before  the  commencement  of  t/ds 
suity*)  to  wit,  on.  Sec.  at.  Sec.  aforesaid,  he  the  said   C  D  paid 
and  satisfied  to  the  said  A  B  the  said  sum  of  — L  in  forln 
aforesaid  recovered.     Axi^\.\iViyhic,\j:onclude  with  a  verification  j 
MS  antCy  422.  sixth  precedent. 

See  the  pleas  in  debt  on  judgments  in  genera).  Com.  Dig.  other  plcast 
Pleader y  2  IV.  13.  The  plea  of  nul  tiel  record  is  in  form,  as 
mntcy  488.  The  defendant  cannot  plead  accord  and  satisfaction, 
because  the  stat.  of  4  Ann.  c.  16.  s.  12.  only  authorises  a  plea 
of  payment,  3  Easty  251.  To  debt  on  judgment  against  an 
executor  suggesting  a  devastavity  he  may  plead  not  guilty,  1 
Sound.  319.  n.  7. 

[Actio  nony  as  antCy  A2\,  first  precedent^     Because  he  says,   Ou statutes. 
that  one  £  Fy  before  the  commencement  of  this  suit,  to  wit,  ?®*/**  f".f^ 
on,  &c.  in  the         ■  year  of  the  reign  of  our  lord  the  now  king,  Tjthaisptiaif 
sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  oin^  f  r  the 
before  the  king  himself,  against  the  srfid  CZ>  a  certain  pre-  »«^eofFcncei» 
tifcptj  {or  writy  k^c.  according  to  the  facty){o)  of  our  sai'd  lord 
the  king,  called  a  bill  of  MiddleseXy  with  intent  to  declare 
thereon,  as  hereinafter  mentioned,  by  which  said  precept  the 
•heriff  of  the  said  county  of  Middlesexy  was  commanded  that  , 


(hi)  ThU  plea  it  given,  by  4  Ann.  bar,  Sayer's  Reports,  2t6.  Bae.  Abr. 

o.  10.  8.  X*2.  Actions,  qm  tarn,  D.     The  defeudanC 

(n)  Seethe  precedents,  7  Wentw.  cannot  plead  double  in  a  penal  aciion* 

632,  633.  The  pendency  of  a  prior  suit  (o)  State  tlic  process,  n  ante,  1$^. 

in  a  iicnal  action  may  he  pleaded  in  166,  tG7. 


'« 

J 


499         "  IPLEAS  IN  BAR.  ♦ 

On  atatitiet,  he  should  take  the  Sdld  C  />  if  he  sboiiy  he  ibood  in  hia 
baitivvick,  and  keep  him  safely^  sci  that  he  might  haveihis  bodjr 
before  our  said  lord  the  tung  at  IVtstmamter^  od  ■  next 

after  ■  ,  to  answer  to  the  said  E  F  m  9^  plea  of  trespass  ; 
and  the  suid  C  D  further  sailh,  that  afterwards,  and  befi»e  the 
commencenieiit  of  this  suit,  and  before  the  said  return  of  the 

^  491  ^^  precepti  to  wit,  on,  *&c.  at  IVentmuuter^  in  the  county  of 
Middlesex^  he  the  said  C  D  was  duly  served)  with  a  copy  of 

,  the  said  precept,  with  a  notice  thereto  subscribed,  according  to 

the  course  and  practice  of  the  said  court  ;(^)  and  that  after- 
wards, that  is  to  say,  on,  &c.  in  the  — -  year  of  the  reign 
aforesaid,  in  the  court  of  our  said  lofd  the  king,  before  the 
king  himself,  came  the  said  E  Fhy  his  attorney,  and  the  said 
C  /)  by  his  attorney  aforesaid  also  came,  according  to  the  ex- 
igency of  the  said  precept,  and  thereupon  the  said  £  F  exhi^ 
bited  and  filed  his  certain  bill,  upon  and  by  virtue  of  the  said 
precept,  against  the  said  C  Z>  of  a  plea  of  debt,  for  — L  for  and 
in  respect  of  divers  supposed  premises  of  — /.  each>  in  that 
bill  adleged  to  have  been  incurred  by  the  said  C  D  for  certain 
offences  supposed  to  have  been  committed  by  the  said  C  D^ 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pr(h> 
vided,  and  the  said  E  F  then  and  there  found  pledges  to  pro- 
secute his  said  bill,  to  wit,  llohn  Doe  and  Richard  Koe,(9)  and 
after  stating  in  the  said  bill,  amongst  other  things,  that  before 
and  at  the  time  of  the  committing  of  the  several  supposed 
oQcnces  thereinafter  mentioned,  an  election  of  two  burgesses 

to  serve  as  burgesses  for  the  borough  of  ,  in  the  county 

of  — >  in  (he  parliament  of  the  united  kingdom  of  Oreat 
Briiain  and  Ireland^  was  expected  shortly  to  be  had  and  maiiej 
and  that  before  and  until,  and  at  such  election  the  said  C  D 
was  a  candidate^  that  he  might  be  elected  one  of  the  said  buiv 
gesses,  to  serve  in  parliament  for  the  said  borough,  tne  said 
E  Fm  the  ■  count  of  hb  said  bill,  complained  againat  tfae 


(p)  This  allegation  is  inserted  in  in  this  precedent ;  bat  this  does  not 

\.\\n  particiilaL'  case,  on  account  (^the  seem  to  be  neccssar>' ;  and  the  arer- 

0th  <ieo.  II.  c.  38.  ment  that  the  two  siiils  were  for  the 

(9)  It  has  been  usual  to  set  forth  same  offences,  'win    suffice,  see  tiie 

tltc  ileclai:atioii  in  the  former  suit,  as  next  precedent,  and  ante,  418,  n.^O' 


T^'' 
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wid  C  D,  for  tbftt  i%e  said  C  D^  before  the  said  election,  to  wit, .  o^  stoiutef. 

oil,  &c  at  the  borough  aforoaaidt  in  the  county  aforesaid,  did  ,    ^ 

•unlawluHy  coniipt  one  G  H,  who  then  claimed  a  right  to  vote         ^  492 

in  elections  tor  tnembei*s  to  serve  in  parliament  for  the  said 

thorough,  by  then  and  there  unlawfully  and  corruptly  giving  to 

the  said  G  Ha  certain  sum  of  money,  to  wit.  the  sum  of — L 

«8  a  gift  and  reward  for  him  the  said  G  //,  to  give  his  vote  in 

that  election  for  the  said  C  Z>,  contrary  to  the   form  of  the 

statute  in  such  case  made  and  provided.     And  in  the  — 

count  of  the  said  bill,  the  said  £  F  also  complained  against  the 

said  C  />,  for  that.  8cc.  {here  atate  all  the  counts  in  the  actional 

the  $uit  qf  E  Fvfhich  were  for  the  same  penalties  as  those  men* 

Honed  in  the  fire^ent  suit^  and  then  firoceed  as  follows  ;)  and  the 

aaid  £  i^  in  each  and  every  count  of  his  said  bill,  after  stating 

the  supposed  defence  in  such  count  specified,  alleged  that  an 

action  had  thereby,  and  by  force  of  the  statute  in  such  case  " 

made  and  provided,  accrued  to  him  the  said  £  F  to  demand, 

ftnd  have  of  and  from  the  said  C  D  the  said  sum  of  — ^.  and 

ivhieh  ^aid  action  so  commenced  by  and  at  the  suit  of  the  s>aid 

^i'^  against  the  said  C  Z)as  aforesaid,  for  the  several  p)enalties 

in  his  said  bill  mentioned,  is  now  depending  in  the  said  court  of 

our  said  lord  the  king,  before  the  king  himself,   and  wholly 

undetermined)  to  wit,  at,  Sec.  aforesaid.     And  the  said   C  D 

ftirther  says,  that   the  said  C  D  named  in  the  said  precept 

and  bill  of  the  said  £  Fj  and  he  the  said  C  D^  the  now  defend* 

ant,  named  in  the  said  bill  of  the  said  ^  JSy  are  one  and  the 

same  person,  and  not  other  or  different  persons,  and  that  the 

said  supposed  offences  mentioned  in  the  said  counts  of  the 

said  bill  of  the  said  £  F^  though  stated  with  small  and  imma-* 

terial   variances,  with  respect  to  the  names  of  the  persons 

^opposed  to  have  been  bribed,  and  otherwise  are  the  same 

identical  offences  as  are  mentioned  and  alleged  to  have  been 

committed  in  the  said  bill  of  the  said  A  J3,  and  are  not  other 

Or  different  offences.     And  this,  &c.  \conclude  vfith  a  verifica- 

Hany  as  ante^  422.  sixth  precedent.'] 

*  493 
[jfciie  non,  as  ante^  42 1  ./irat precedent.']  Because  he  says,  that  Pica  of  ano- 

after  the  committing  of  the  said  several  offences  iu  *tlie  said  the  same  of- 

declaration   mentioned,  and  before  the  exhibiting  of  the  bill  of  *folp^ai.<i ''^  bV 

the  said  A  By  against  the  said  C  Dm  this  behalf,  to  wit,  on  the  ^^^  "--^  ^'^'''  • 


493 


On^atutet* 
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day  of 


)W  in 


tenny  in  the year  of  the 


reign  of  our  lord  the  now  kin|^,  one  £  F  sued  and  prosecuted 
out  of  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, the  said  court  then  and  still  being  holden  at  Weainunster^ 
in  the  county  of  Middleaex^  a  certtdn  writ  called  a  latitat^  ior 
the  purpose  of  recovering  the  same  several  sums  of  money  ift 
the  said  declaration  mentioned,  and  thereby  alleged  to  be  bf 
the  said  C  D  forfeited ;  and  such  proceedings  were  thereupoR 
had,  that  afterwards,  to  wit,  on  —  next  after  — ,  in  the 
■        year  of  the  reign  aforesaid,  by  a  certain  rule  of  the  said 


court,  it  was  ordered  that  the.  said  E  F  should  have  leave  to 
compound  that  action  with  the  said  C  D  for  the  sum  of  — /L 
and  the  costs  of  the  said  suit  to  be  taxed  by  the  master  ;  as  by 
the  said  rule  now  remaining  in  the  said  court,  more  fully  ap- 
pears. And  the  said  C  D  further  saith,  that  the  said  offences- 
for  which  the  said  action  so  compounded  as  aforesaid  by  the 
said  rule  of  court  was  brought,  and  the  said  offences  in  the 
said  declaration  in  this  suit  mentioned,  are  the  same  identical 
offences,  and  not  other  or  different  offences,  to  wit,  at,  Sec. 
aforesaid ;  and  the  said  C  D  further  saith,  that  in  pursuance 
of  the  said  rule,  the  said  C  D,  afterwards,  to  wit,  on,  Sec.  afore- 
said, at,  &c.  aforesaid,  did  pay  to  tlie  said  E  F  the  said  last* 
mentioned  sum  of  — /.  together  with  the  said  sum  of  — /,  being 
the  sum  taxed  by  the  master  for  the  costs  of  suit  aforesaid^ 
which  said  sums  of  — /.  and  — ^.  the  said  E  F  then  and  there 
accepted  in  full  satisfaction  and  discharge  of  the  said  suit,  to 
wit,  at.  Sec.  aforesaid.  And  this,  &c.  [conclude  wUh  a  venfica-. 
tion  as  antCy  423.  sixt/i  firecedentJ] 

Former  con-       And  the  said  C  Z>  as  to  the  first  count  of  the  said  declara- 

vicUoii  for  tlie      . 

same  offence,  tion  says,  that  the  said  ^  B  ought  not  to  have  or  maintaia 
his  aforesaid  action  thereof  against  him.     Because  he  says, 

*  494  *that  after  the  committing  the  said  offence  in  that  count 
mentioned,  and  before  the  exhibiting  of  the  said  bill  of  the  said 
A  Bvci  this  behalf,  to  wit,  on.  Sec.  at,  &c.  aforesaid,  one  E  F 
went  before  G  //,  esq.  then  and  still  being  one  of  his  majes- 
ty^s  justices  of  the  peace  for  the  said  county  of         ,  residiag 


{q)  The  teste  of  the  writ. 
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near  the  place  where  the  said  offence  was  committed,  and  in-  On  statuter. 
formed  the  said  G  H  that  the  said  C  i>,  on,  &c.  then  last  pasty  ' 

did,  &c.  (Jicre  state  the  offence  aa  in  the  information^)  vtiAih^t^^ 
upon  such  proceedings  were  had  before  the  said  G  /f,  the  jus** 
tice  aforesaid,  that  afterwards,  to  wit,  on,  &c.  at,  Sec.  aforesaid^ 
the  said  C  D  was  duly  convicted  of  the  said  ofifence,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided ; 
as  by  the  same  record  in  the  court  of  our  said  lord  the  now 
king,  of  genei*al  quarter  sessions  of  the  peace,  holden  in  and 
for  the  said  county  of  — ,  more  fully  appears ;  which  said 
judgment  of  conviction  is  yet  in  full  force  and  effect,  not  re- 
versed, quashed,  or  vacated.  And  the  said  C  D  avers,  that  he 
the  said  C  />,  who  is  sued  by  the  name  oiC  D  in  the  said  bill 
of  the  said  A  J9,  and  the  said  C-D  m  the  said  information  and 
conviction  named,  are  one  and  the  same  person,  and  not  other 
or  different.  And  that  the  said  offence  in  the  said  — ^  count  of 
the  said  declaration  mentioned,  and  the  said  offence  in  the  said  .     - 

information  charged,  and  whereof  the  said  C  D  was  so  con- 
victed as  aforesaid,  was  done  and  committed  by  the  said  C  D^ 
at  one  and  the  same  time,  and  are  in  fact  the  very  same  iden- 
tical offence,  and  not  other  or  different  offences.  And  this  he 
is  ready  to  verify  ;  wherefore  he  prays  judgment,  if  the  ssdd  A 
B  ought  to  have  or  maintain  his  aforesaid  action  thereof 
ugainst  him,  in  respect  to  the  said  offence  in  the  said  ■■ 
count  of  the  said  declaration  mentioned,  &c.  And  as  to,  Scc/ 
Vnil  debet ^  09  antCy  459,  /o  the  other  cotmte.'^ 
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*4M  *  PLEAS  IN  BAR. 


•IN  DETINUE. 


« 


In  the  X.  S.  (or  C.  P.  or  £j;chegtier.) 

■  ■ —  Term,  4B  Geo.  111. 

C  i>l 

eeaenlitMie,  ats.  J.  And  the  said  CD  by  B  ^  his  attorney,  coine&  and  dc- 
^  B  J  fends  the  wrong  and  injury,  when,  &c.  and  suit!),  that 
he  doth  not  deluin  the  said  goods  and  chuttels  in  the  said  de> 
ctaration  specified,  or  any  part  thereof,  in  manner  and  form 
as  the  said  ^  B  hath  above  thereof  complained  against  hinit 
and  of  this  he  the  said  C  D  puts  himself  upcm  the  couotryt 
Bcc. 


'IN  COVENANT- 


In  the  Eng't  Bench,  (or  C.  P.  or  Exchequer.) 

■■  ■  -  ■    ■■  Term,  48  G».  HI. 


And  the  swd  C  i?  by  £  ^  his  attorney,  comes  and  de- 
_  fends  the  wrong  and  injury,  when,  tccand  says  that  the 
said  indenture  [or  "  ariides  qf  agreement"  or  «  deed  ftoU"}  is 
not  bis  deed.     And  of  this  he  the  said  C  D  puu  himself  upon 
the  countiy,  &c. 

ta  of  pv-       [■^ciionon,ajianie,i2\.J!rttfirtcedent.']     Because  heuith, 
that  the  said  CD  on  the  said,  &c. afbressdd, at,  &c 


(p)  Seetheprewilentaof  (liffbrent    Detinne,  and  Com.  Dtg.  Rcadv.  4 
plcM,  in  detinue,  7 Wentw.BW.  647    X.3.ice. 

IB  663- uul  tee  ante,  vdL  1.  Index,  til. 


p 
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did  pay  toihe  said  J  B  the  said  sum  of  — ^.  in  the  said  inden-  Jb^  general 
ture  mentioned.    And  of  this^  he  the  said  C  D  puts  himself 
upon  the  country,  &c« 

[jJctio  nonyM  ante,  421.  Jirsf  firecedcnL^  Becatlse  he  saith  iTet  of  rter- 
that  he  the  said  C  D  did,  &c.  {here  state  the  performance  in  the  ^'^^'^'^'^ 
worth  of  the  covenant  j  if  such  covenant  were  in  the  affirmative^ 
and  conclude  as/btlovfSy)  according  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  covenant  of  the  said  C  Dj  by 
him  in  that  behalf  made  as  aforesaid,  to  wit,  at,  &c.  aforesaid; 
And  of  this  he  the  said  C  D  puts  himself  upon  the  country, 
&c. 

■  * 

,  ^\at  fileoy  non  est  factum^  as  supra,     ^dfiiea^as  follows:']  Liee&se* 
And  for  a  further  plea  in  this  belmlf,  as  to  the  said  supposed 
^breach  of  covenant,  secondly  above  assigned,  the  said  C  D  by  ^  A.Q^ 

leave  of  the  court  here  for  this  purpose  first  had  and  obtained 
according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, saith  that  the  ssud  ^  B  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says  that 
he  the  said  C  D  did  plough  and  break  up,  &c.  (here  enumerate 
the  acts  complained  qf  as  in  the  declaration^  or  if  they  be  very 
numerous  the  plea  may  be  more  concise  and  as  follows :  "  that  he 
the  said  C  D  did  commit  the  said  supposed  breach  of  covenant 
first  above  assigned**')  by  the  leave  and  license  of  the  said  A  B^ 
to  him  the  said  C  Z),  for  that  purpose  first  given  and  granted, 
to  wit,  on  the  d^y  of ,  j1,  D,  — ,  at,  &c.  afore- 
said. And  this,  &c.  \conclude  with  a  veHficationy  as  mitCj  423. 
nxth  precedent  J] 

V 

■  \Actio  nony  as  to  the  first  breach  of  covenant^  as  antCj   42 1 ,]  Accord     luid 
Because  he  saith  that  he  the  said  C  />,  before  the  commence- 
ment of  this  suit,  to  wit,  on,  8cc.  at,  Sec.  aforesaid,  pud  to  the 
said  A  By  the  sum  of  *-/.  in  full  satisfaction  and  discharge  of 


(9)  As  to  the  mode  of  pleading  nant,  see  anfe,  481  to  486  and  vol.  1. 
performaude,  whether  of  an  aflirtna-  Index,  tit.  Performance,  and  Com. 
live  or  negative  or  disjunctive  co?e-    Dig.  Pleader,  5  V.  13. 

Vol.  II.  [  56  ] 


?^ 
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part 


PLEAS  IJf  BAR. 

the  said  stim  of  —I.  in  the  said  bneacli  of  eoveiiMit  menticmed 
and  of  all  the  damans  by  the  said  A  B  8astsaned»  by  reason  of 
ihc  non-payment  thereof,  wluch  said  sum  of  — L  the  aald  A  B^ 
then  and  there  accepted  and  received  of  and  fcom  the  saidCi), 
in  full  satis&ction  and  discharge  of  the  said  sum  of  — ^.  in  the 
said  breach  of  covenant  mentwed,  and  of  the  damages  of  the 
said  A  Bbj  him  sustained,  by  reason  of  the  said  breach  of 
covenant.  And  this,  &c.  [conclude  vnth  averificadon^  {UioOef 
422.  aixth  t^reccdentJ] 

As  rien  in  arrere  is  a  bad  plea  in  covenant  for  rent,  &c. 
Cowfi.  588.  therefore  when  the  defendant  has  neglected  to  pay 
the  money  at  the  appointed  day,  but  has  paid  it  afterwards, 
this  plea  is  proper.  It  is  also  advisable  when  in  covenant  the 
defendant  brings  money  into  court.  See  another  form  of  ac- 
cord and  satisfaction,  S  East^  252. 


B.  Jfc 


C 

at».     I  *And  the  said  C  Z)  by  JS  i^  his  attorney,  comes  and  dc- 

A  B,  J  fends  the  wrong  and  injury,  when,  &c.  and  as  to  the 
said  supposed  breach  of  covenant  first  above  assigned,  so  far 
as  the  same  relates  to  8/.  (the  sum  tendered)  parcel  of  the  said 
sum  of. 50/.  in  the  said  declaration  mentioned,  saith,  that  the 
.said  A  B  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  to  recover  any  more  or  greater  damages 
than  the  said  sum  of  8/.  on  occasion  of  the  said  supposed 
breach  of  covenant  in  this  behalf,  because  he  saith*  that  after 
the  time  when  the  said  sum  of  8/.  parcel,  &c.  became  due  and 
payable  from  the  said  C  /),  and  before  the  exhibiting  of  the 
bill  of  the  said  A  B  against  him  the  said  C  D^  in  tliis  behalf, 
(cr  if  in  C.  P,  or  by  orii^nal^  "  before  the  commencement  of  this 


suit*')  to  wit,  on  the day  of 


A.   D, 


at>  &c. 


aforesaid,  he  the  said  CD  was  ready  and  willing,  and  then  and 
there  tendered  and  offered  to  pay  to  the  said  A  B  the  said 
sum  of  8/.  parcel,  8cc.  to  receive  which  of  the  said  C  i>,  he 
the  said  A  B  then  and  there  wholly  refused,  and  the  said  CD 
further  saith,  that  he  the  said  C  D  hath  always,  from  the  time 
when  the  said  sum  of  8/.  became  due  and  payable,  lutherto,  at, 
Sec.  aforesaid,  been  ready  to  pay,  and  still  is  there  ready  to.  pay 
to  the  said   A  B  the   said  sum  of  8/.  parcel,  &c*  and  he  now 


!#•• 


•     1 
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brings  the  same  hire  into  court,  ready  to  be  paid  to  the   said  /«  ^erttraL 

j1  Bj  if  he  win  accept  the  same.     And  this  he  the  said  Ci>  is 

ready  to  verify;  wherefore  he  prays  judgment  if  the  said  ^  B 

ought  to  have  or  maintain  his  aforesaid  action  thereof  against 

him  to  recover  any  more  or  greater  damages  than  the  said  sum 

of  8/.  on  occasion  of  the  said  supposed  breach  of  covenant  first 

above  assigned  in  this  behalf,  &c.    \_Set'off'  as  to  the  residue  qf 

the  money  breach^  as /lost^  499.] 

And  the  said  C  D  by  E  F  his  attorney,  comes  and  defends  pica  to  oove- 
the  wrong  and  injury,  when,  &c.  and  saith  that  the  said  ji  B  °"J^,*][5^/*^ 
ought  not  to  have  or  maintain  his  said  •action  thereof  against  *'»«  l>»^  *«- 

.      fore  sua  set 

him,  to  recover  any   more  or  greater  damages  than  the  said  (j) 

sum  of  51.  because  he  saith,  that  he  the  said  C  D  was  present  *  '^   *  499 

at  the  said  demised   dwelling-house,  on  the   said  day  of 

— ,  j1,  D.  — ,  being  the  day  on  which  the  said  sum  of  5/. 
became  due  and  payable,  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  three  hours  next  before  the  setting  of 
the  sun  in  the  same  day,  and  also  at  the  setting  of  the  sun  in 
the  same  day,  and  during  all  the  time  aforesaid,  was  there 
ready  to  pay   and    offered  to  pay  the  said  Si,  to  him  the  said  ^ 

ji  J9,  but  that  neither  he  the  said  ^  B^  nor  any  other  person 
on  his  behalf,  during  the  said  time,  or  any  part  thereof,  was 
there  ready  lo  receive  the  same  ;  and  the  said  C  D  further . 
saith,  that  he  the  said  CD  hath  always  since  that  day,  at,  &c. 
aforesaid,  been  and  still  is  ready  to  pay  the  same  to  the  said 
A  B  ;  and  the  said  C  D  now  brings  the  said  sum  of  5/.  here 
into  court  ready  to  be  paid  to  the  said  A  B^  if  he  will  accept 
the  same.  And  this  he  the  said  C  Di^  ready  to  verify  ;  where- 
fore he  prays  judgment  if  the  suid  ji  B  ought  to  have  or 
maintain  his  said  action  thereof  against  him,  to  recover  any 
more  or  greater  damages  than  the  said  sum  of  5/.  in  this  be- 
half, &c. 

.   And  the  said  C  i)  as  to  the  said  supposed  breach  of  cove-  Set-off. 
nant  first  above  assigned,  {this  must  be  according  to  the  fact^  a 


, .  (t)   Sec    the  precedent.    Plead,     see  Bac.  Abr.  Tender,  H.  1. 
Assistant^  341.    And   as  to  the  \kw. 


4 
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» 

Ai  general.  ut<ff  am  only  6e  flieaded  to  a  breach  of  anrtnamHo  pay  maneyy') 
say 8,  {actio  non^  as  antr,  421.  firat  precedent.)  Because  he 
sakh,  that  the  said  A  B^  before  and  at  the  time  of  the  com* 
menceipf^nt  of  this  suit,  was  and  still  is  indebted  to  the  said 
C  i^,  in  a  large  sum  of  money,  to  wit,  the  sum  of  — ^.  Ibr, 
be.  {here  atate  the  subject  matter  of  the  set-off^  as  in  the  fire* 
cedenty  antey  442  to  448.)  to  wit>  at^  &c.  aforesaid,  viuch 
Said  sum  of  money  so  due  and  owing  from  the  said  A  B  Xo 
the  said  C  Z),  exceeds  the  damages  sustained  by  the  said  jf  B^ 
on  occasion  of  the  said  supposed  breach  of  covenant  first  above 
assigned  as  to  the  said  sum  of  — L  and  out  of  which  said  sum 
of  money  so  due  and  owing  from  the  said  A  B  x.o  the  said  C  Dy 

*  500  *^^  aforesaid,  he  the  said  C  i)  is  ready  and  willing,  and  here* 
r.  by  offers  to  set  off  and  allow  to  the  said  A  B^  so  much  as  wiB 
be  sufficient  to  satisfy  the  damages  by  him  sustained,  on  oc* 
cauon  of  the  said  supposed  breach  of  covenant  first  above  as- 
signed, according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  Sec.  And  this,  &c.  [conclude  with  a  -verification^ 
asantCy  422.  sixth  precedent,^ 

PldAibst  les-  [Actio  non,  as  ante,  421.]  Because  he  saith  tliat  the  said 
fo^  T^**^  ^  ^  deceased,  at  the  time  of  the  making  of  the  said  inden- 
iKit  m  fQe.(«)  turc,  was  seised  only  in  his  demesne,  as  of  freeholdi  for  the 
term  of  his  natural  life,  of  and  in  the  said  demised  premises 
with  the  appurtenances,  and  continued  so  seised  thereof,  until 
and  at  the  time  of  his  death,  and  that  after  the  making  of  the 
said  indenture,  and  befoi*e  the  expiration  of  the  said  term,  to 
wit,  on,  &c.  at,  &c.  aforesaid,  tlie  said  E  F  died ;  whereupon 
the  said  indenture,  and  the  term  thereby  created  wholly  ceased 
and  determined ;  without  this,  that  at  the  time  of  the  making 
of  the  said  indenture,  the  reversion  of  and  in  the  said  demised 
premises  with  the  appurtenances,  belonged  to  the  said  B  F 
and  his  heirs,  in  manner  and  form  as  the  said  A  B  hath  above 


(ti)  See  2  WUs.  I4d.  in  mhieh  to  traTersc  of  Che  lessor^s  estate,  or  tbat 

covenant  bj  an  heir,  a  omilar  plea  he  had  oaly  an  eqmtabk  interest  Imc 

iras  held  solBoient  on  demurrer,  and  he  may  shew  that  the  lecsor  was  cb- 

see  the  precedent,    8  T.  R.  488.     1  tiUed  to  a  different  estate,  sae  S  Stra 

KewRep.  160.    A  lessee  or  as^ee  817.    ST.  R.  487.     lKevRep.l€9. 

cannot  plead  vH  habmt  or  a  general  S  Sannd.  ^7.  b.  418.  n.  1. 
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ioJtis  Slid  d«cla?afibn  in  tbat  behalf  alleged.    And  this>  &c.  in  geimrqL 
[condude  with  a  vtrificatiimy  aa  ante^  422.  aixth  precedent.'] 

.  \Actio  noUf  €U<mtej  A%\.  Jirst  firecedentj]     Because  hesaith  Plea  by   as- 
that  all  the  estate,  right,  title,  interest,  and  term  of  years  then  gj^'^^^ti^'^Sl 
to  come  and  unexpired,  property,  claim,  and  demand  what^  sigruraeBt    to 
aoeser  of  the  said  JE  ^j  of  and  in  the  said  premises  with  the 
appurtenances,    by  assignment  thereof  duly  made,  did  not 
come  to  and  vest  in  the  said  C  JD,  *in  manner  and  form  as        ^501 
the  said  A  B  hath  in  his  said  declaration  in  that  behalf  alleged. 
And  of  this  he  the  said   C  D  puts  himself  upon  the  coun- 
try. See. 


\Attio  nouy  aa  ante,  421,  Jirat  firecedentj]    Because  he  saith,  {^ 


mise«  not 


Ibat  the  said  messuage  and  tenement,  fiirm-house  and  out*  owt  of  repair. 
houses  thereunto  belonging,  were  not,  nor  are,  nor  was,  nor  is 
any  part  thereof  ruinous,  prostrate,  fiiUen  down  or  out  of  re- 
pair, in  manner  and  form  as  the  said  A  B  hath  above  thereof 
complained  against  him  the  said  C  Z?,  and  of  this  he  the  said 
C  D  puts,  himself  upon  the  country,  &c. 

See  the  pleas  to  debt  on  leases,  ante^  486  to  488.  which  may  other  piecu  to 
readily  be  adapted  to  the  action  of  covenant,  and  see  the  great  ^ortfeiwu    oh 

'  "^  .  ,  leases,  charter 

variety  of  pleas  in  covenant  on  different  deeds,  indexed   in  5  partiea^  ap- 
Wentw.  Index,  127  to  144.  and  Com.  Dig.  Pleader ,  2  V.  4  to  18.  ^^*^^^^^ 
Pleas  in  covenant  so  much  depend  on  the  particular  facts  of 
each  case,  that  it  would  not  be  practicable  in  a  concise  collec- 
tion of  precedents  of  this  nature  to  give  forms  in  every  case* 
The  few  precedents  in  the  preceding  pages  will  suffice. 


'{x)  The  words  of  the  traverse  of  be  either  that  the  defendant  did  rc- 
the  asaignment  are  to  be  in  the  nega-  pair^  &o.  ia  the  words  of  the  cove- 
live  of  that  part  of  the  deelaration.  nant,  or  that  the  premises  were    not 

{y)  The  plea  to  the  breach  of  oo-  oat  of  repair  as  above  in  the  negative 

venant   for  not  repairing  should  be  of  the  breach,  usually  assigned  in  the 

eOnformable  to  the  breach,  and  may  declaration. 
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•IN  CASE. 


In  the  K.  B.  {or  «  C.  P."  or  ^  Exchequer y) 


Temij  48  C;co.  lil, 


i^  fmn-af. 


n 


r>        .  •  ats    I  And  the  said  C  Z>,  by  J£  /*  his  attorney,  comes  and  de- 

meii«?  or  iit>-  ji  B.J  fends  the  wrong;  and  injuiy,  when,  &c.  and  suys  that  he 
^  is  not   guilty   of  the   premises   above  laid  to  his  charge,   in 

manner  and  form  as  the  said  ji  B  haih  above  hereof  coin- 
pliiLned  agdnst  him.  And  of  this  he  the  said  C  D  puts  him- 
self upon  the  counti'y>  S;c. 


■Bituuuns.(6) 


\First  filcay general  issue,  as  sufira.  2t/,  actio  non,  as  antCy  42 1. 
third  firecedent.^  Because  he  says,  that  he  the  said  C  D  was 
not  guilty  of  the  said  supposed  grievances  in  the  said  decUra- 
lion  mentioned, or  of  any  or  either  of  them,  at  any  time  wiiiiin 
six  years  next  before  the  exhibiting  of  the  bill  ot  the  said  Ji  B 
against  him  the  said  C  D  in  this  behalf,  {or  if  in  C.  P,  or  by 
crii^bial^  say,  ^^'next  before  the  commencement  of  this  siu'Sy'^^  in 
manner  and  form  as  the  said  ^  B  hath  above  thereof  com.- 
plained  against  him  the  said  CD.  And  this,  hiC.[concludc  ^ith 
a  I'erifcatioHy  as  ante,  422,  nixth  Jireccdcnt.^ 


tati&tactioii. 


»  503 


)^Firat  general  isHUCy  aa  aujira.  Second  [ilca^  actio  noriy  as  antCy 
^2  \.  third  fir  cce  dent, "]  Because  he  says,  that  after  the  com- 
jnitling  of  the  said  grievances  as  aforesaid,  and  before  the  ex- 
Libiiing  of  the  bill  of  the  said  A  B  against  him  the  said  C  D 
in  this  behalf,  {or  if  in  C,  P.  or  by  original^  "  before  the  com" 
mcncement  of  thie  auit,'*^  to  wit,  on,  *Stc.  at,  &c.  aforesaid,  he 
ihe  said  C  D  paid  to  the  said  A  B  the  sum  of  — ^.  of  lawful 


(a)  As  to  what  may  be  given  in  (r)  The  subject  matter  of  thh 
cvi<)eftce  uacler  this  plea,  see  afite,  plea  may  be  given  ia  evidence  uxiiici^ 
vol.  1.  IikL'X,  lit.  General  JsHue.  the  general  iwue.    3  Burr.  1353.  .1 

ijj)  As  to  thin  p^^  sec  6  Kast,  &%7.    Bla.  Kep.  388.  s.  e.   It  is,  botrever,  ia 

geuend  advisable  to  plead  it.   ' 


) 


i 


'«^ 
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woney  of  Great  Britairiyiov  and  in  full  satisfaction  and  discharge  in  general, 
Oftiiesuid  grievances,  in  the  said  declaration  raentioned,  and 
which  said  sum  of — L  he  the  said  A  B  then  and  there  accepted 
and  received  of  and  from  the  said  C  D  m  full  satisfaction  and 
discharge  of  the  said  grievances.  And  this,  &c.  \j:oncliidc  tvith 
a  vtrification^  as  aniCy 422,  sijci/i  firccedcnt.^ 

* 

[Fir^t  fdca^  general  issue^as  ante^  S02,      Second  fiieOy  as /ol'^  Justification  of 

ioivs  ;1   And  for  a  further  plea  in  this  behalf  as  to  the  speaking  words  of  theft, 

.      .  .  .         ^«t    ])iaintiir 

and   publishing  of  the  said   several  words   of  and  concerning  uas  guilty  of 

the  said  .^  i^  as  in  the  said counts  mentioned,  the  said      ^    ^'  ^ 

C  D  by  leave  of  the  court  here  for  this  purpose    first  had  an4 

obtained,  according  to  the  form  of'the  statute  in  such  case  made 

and  provided,  saith    that  the  said    *A  B  ought  not  to  have  or     ;.  ^    ^^. 

maintain  his  aforesaid  action   thereof  against  him,  because    he 

says,  that  the  said  A  B  before  the  speaking  and  publishing  of 

the  said  several  words,  of  and  concerning  him  the  said  ^  -5,  as 

in  the  said  -'—  counts  mentioned,  to  wit,  on,  &c.  at,  &c.  did 

feloniously  steal,  lake  and  carry  aw  ay  certain  goods  and  chattels, 

to  wit, '•  of  one  E  F  of  great  value,  to  wit,  of  the  value  of 

— /.  wherefore  he  the  said  C  D  afterwards,  to  wit,  at  the  said 


{d)  See  the  precedents  aiul  uotes,  the  plea  may  run  thus,   **  And  for  ft 

1  Saund.  234.  n.  6.    8  Wentw.  Index,  further  plea  in  this  hehalf,  as  to  the 

13  to  15.     It  is  necessary  to  state  the  speaking  and  publishing    of  the  fol- 

Bpeeific  offence  of  which  the  plaiutift*  lowing  words  in  the  said  —  counts 

.has  beeh  guilty,   together   with  the  mentioned,  that  is  to  say,   be,  &6. 

time  and  place  in  which  it  was  com-  {rctwating  the  xvords  hUended  to  be 

jnilted,  and    it  must  necessarily  be  Jitstijied  with  the    inntieiidoes,)     the 

that  species  of  offence  with  which  8:«id    C  2)   by  leave,"  ko.     If  the 

Ihc  defendant  charged   the  plain ti If,  words  mentioned  in  the  declaration 

1  Saund.  t244.  n.  6.     I  T.  R.  750.  and  amount  to  a  direct  charge  that  the 

the  law  docs  not   allow  of  picas   of  plnintilT  had    been    guilty    of  some 

justification  containing  general  char-  crime,  the  justification   must  impute 

ges  of  fraud  or    felony     committed  to    the     plaintiff    such    guilt,    and 

by  the  plaintiff,  because  they  do  not  statitig  only  a  cause   of  suspicion  is 

apprize  the  plaintiff  of  the  specific  not    in  such   case    sufficient,    unless  ^ 

defence  which  is  intended  to  be  set  where   the   defence  is,   that  the  d^ 

up,  I  T.   R.  748.      It  wr.s  formerly  fctidant  only  repeated  the  words  of 

usual  in  the  plea,  to  repeat  the  words  another    person,    and   at  the  Mime 

mentioned  in  the    declaration,    but  time  named  the  author  <^  the  slander, 

tliisb  no  longer  the  practice,  1  Saund.  for  which  plea  see  post,  506.    and  ^1 

£44.  n.  6.  unless  the   defendant  only  vliiih   is   rather  in   excuse  tliau  in 

justifies  speaking  part  of  tlie  woi*ds  iu  justilicalion. 
any  partteular  count,  in  which   caf^o 


V 


f*,     — 
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For  tlander.  several  times  in  the  said  —— —  counts  mentioiiedy  at}  fcc.  afore* 
said,  did  apeak  and  publish  the  said  words  of  and  concerning 
the  said  AB^  as  in  the  said counts  mentioned^  as  he  law- 
fully ought  ibr  the  cause  aforesaid.  And  this,  &c«  [ronc/vilr 
mth  a  verification^  as  antcy  422.  nixth  ftrceedeni,'] 

Justifieation  \ First  tileo^  general  issue^  as  antCj  502.      Scewd  fiiea,  mcii» 

^^^rp^'Ctiaa  ^oHjOs  ante  J  503.]     Because  he  says,  that  before  the  speaking 
P*^"V2f^^'     and  publisliing  the  said  words  of  and  concerning  Cke  aaid  jt  B 


jury.(«) 


*  505 


in  the  said  —  counts  mentioned,  to  wit,  on,  Sec.  at,  &c.  at 
the  assises,  then  and  there  holden,  before  ■,  then  chief 
justice  of  our  said  lord  the  king,  assigned  to  hold  pleas  before 

the  king  himself,  and ,  then  one  of  the  justices  of  our  sud 

lord  the  king,  assigned  to  hold  pleas  before  the  king  himself, 
justices  of  our  said  lord  the  king,  appointed  to  take  the  asaisee' 
for  the  said  county,  according  to  the  form  of  the  statute  in  audi 
case  made  and  provided,  a  certain  issue  before  then  duly  JOTied 
in  an  action  brought  and  prosecuted  in  the  court  of  our  aud 

lord  the  king,  before  ,  and  his  companions,  then  justices 

of  our  said  lord  tlie  king  of  the  bench  at  Westminster^  in  the 
county  of  Middlesex  y  by  and  at  the  suit  of  one  E  F  as  the  pkdn- 
tiff  against  one  G  ^  as  the  defendant,  for  the  supposed  breach 
of  certain  promises  and  undertakings  alleged  by  the  said  M  F 
to  have  been  made  to  him  by  the  said  G  H  and  not  performed, 
came  on  to  be  tried  in  *due  form  of  law,  and  was  then  and 
there  tried  by  a  jury  of  the  country  in  that  behalf,  duly  taken 
and  sworn  between  the  parties  aforesaid,  and  upon  such  trial 
of  the  said  issue ,  the  said  A  B  appeared  as  a  witness  for  and 
on  behalf  of  the  said  E  F  the  plaintiff  in  the  said  action,  and  the 
said  A  B  was  then  and  there  in  open  court  at  the  said  assises 

holden  as  aforesaid, before  the  said ,  and         ■,  the  justices 

aforesaid,  duly  sworn,  and  took  his  corporal  oath  upon  the  holy 
gospel  of  God,  to  speak  the  truth,  the  whole  truth,  and  no- 
thing but  the  truth,  touching  and  concerning  the  matters  In 

question  in  the  said  issue,  (they  the  said  ,  and  ,  then 

and  there  having  sufficient  and  competent  power  and  authority 


(e)  See  U»e  pi-ecedents,  Ast  Eiit.     234.  '237.      8  Wentw.  Index,  tS  to  15. 
21.     Thorap.  Eut  65.     3  Inbl.  CI. 
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ti>  admiDister  the  aidd  oath  to  the  said  J  Bin  that  behalf,)  and  Far  •landers 
upon  the  said  trial  of  the  said  issue,  certain  questions  then  and 
there  became  and  were  material,  to  wit,  whether,  Sec.  {here 
$tate  the  qu€9tion§  according  to  thejttct,  and  as  they  relate  to  the 
tharge  cf  perjury  against  the  fiiatntiffi)  and  the  said  C  D  fur- 
ther says,  that  the  said  A  B  being  so  sworn  as  aforesaid,  upon 
his  oath  aforesaid,  then  and  there,  to  wit,  on,  Sec.  aforesaid,  at, 
&c.  afiCMresaid,  falsely,  wickedly,  wilfully,  maliciously  and  cor*' 
mptly,  and  by  his  own  act  and  consent,  did  say,  depose,  swear 
and  give  evidence,  amongst  other  things,  at  and  upon  the  said 
trial)  to  and  before  the  said  jurors  so  sworn  to  try  the  said 
iisaue  as  aforesaid,  and  the  justices  as  aforesaid,  that,  Sec.  {here 
%tate  thai  part  f^the  fikdntiff^s  evidence  in  which  he  committed 
perjury,)  Whereas  in  truth  in  fact,  Sec.  {here  negative  the 
plaintiff  *s  evidence  as  in  an  indictmeni  for  perjury,)  And  the 
said  A  B  did  thereby  in  the  said  court  at  the  said  assises  so 
holden  as  aforesaid,  upon  his  said  oath  upon  the  trial  of  the  said  , 

issue,  falsely,  wickedly,  wilfully  and^corruptly,  commit  wilful 
and  corrupt  perjury;  wherefore  the  said  C  2>  at  the  said 
several  dimes,  when,  Sec.  in  the  said  — —  counts  mentioned, 
at,  Sec.  aforesaid,  spoke  and  published  of  and  concerning  the 
Said  A  B^  the  said  several  words  in  the  said  -— —  counts  men- 
tioned, to  have  been  spoken  and  published  by  him  the  said 
CD  of  and  concerning  the  said  A  By  as  it  was  *lawful  for  him  ^  506 
to  do  for  the  cause  aforesaid.  And  this,  Sec.  [conclude  with  a 
verifictitiony  as  ante^  423.  sixth  precedent."] 

[First  Jiieaj  general  issue^  a^  ante,  502.  Second  plea*  actio  Jas^cationof 
ncm,  a»  ante^  503.]  Because  he  says,  that  the  said  A  BdXXht  I![>^^ncy,  that 
said  several  times,  when.  Sec.  in  the  said  —  counts  mention-  P^^  .  *** 
edf  at,  Sec.  aforesaid,  was  \fi  bad  and  indigent  circumstances^  , 

and  incapable  of  paying  his  just  debts,  to  wit,  a  certain  just 
debt  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
— ^«  which  he  then  and  there  owed  to  one  E  Ff  for,  Sec.  {her^ 
state  the  subject  matter  qf  the  debty)  and  a  certain  other  just 
debt,  amounting  to  another  large  sum  of  money,  to  wit,  tlie 
sum  of  — /.  which  he  the  said  A  B  then  and  there  owed  to  one 
G  Hf  for,  Sec.  {enumerating  as  many  debts  as  can  be  prcrued 
to  have  been  long  in  arrear,)     And  which  ssdd  several  debts 

Vol.  II.  [  «r  ] 


* 
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\'» 


Ttfr  9lander.    tKe  said  Ji  B  was  then  and  there  unable  to  pay.    Anld  this,  &c. 
[conclude  with  a  verification^  as  anXCy  422.  sixth  firecedent,"] 

Plea  Uiat  •  3d       [Ftrtt  fileoj  general  ittue^  as  ante^  502.   Second  filea^  actio  nonj 
tSeMkthorof    ^  ^"^^^^  503.]     Because  he  says,  that  before  the  speaking  and 

which  defend-  P*^^^^S  ®^  ^®  ***^  several  words  in  the  said cooots 

antatthcdme  mentioned,  and  therein  supposed  to  have  been  spoken  and 
ing  i^^dited  published  by  the  said  C  X>,  of  and  concerning  the  said  A  B^  to 

toUiehearen.  ^^  ^^  ^^  ^^  several  days  in  the  said counts  menticxiedy 

at)  &c.  aforesaid}  the  said  C  D  had  heard  from  and  been  told 
by  one  £  F^  thaty  &c.  {here  repeat  the  words  precisely^  as  theif 
were  usedj  though  it  will  he  sufficient  to  firove  some  Tnaterialpart 
ofthem^  2  Easty  426.)  and  that  at  the  time  of  speaking  and 
^  507  publishing  the  said  *several  words  in  the  said  — *  counts 
mentioned  as  therein  mentioned,  he  the  ssdd  C  D  also  de- 
clared in  the  presence  and  hearing  of  the  same  persons,  in 
,  whose  presence  and  hearing  the  said  words  were  so  spoken, 

that  he  had  heard  and  been  told  the  same  from  and  by  the 
said  E  P;  wherefore  he  the  said  C  i>,  at  the  said  several 
times,  when,  &c.  in  the  said  ■  counts  mendcxied,  did  speak 
and  publbh  of  and  concermng  the  said  A  B,  the  said  several 

words  in  the  said counts  mentLoned,  te^he  lawfuDy  might 

for  the  cause  aforesaid.  And  this,  &c.  {conclude  with  a  -aerifi* 
cation^  as  ante,  422.  sixth  precedent^ 


*  508  'IN  REPLEVIN. 

In  the  King's  Bench,  {or  C.  P.) 
•  TVnw,  48  GcQ.  Iir. 

»    Jn  general.  |   .     , 

No*  ecpit(a)     ats.  t  And  the  said  C  D  by  -E  ^  his  attorney,  comes  and  dc- 
A  -5.  J  fends  the  wrong  and  mjury,  when,  &c.  and  says,  that 


(/)  As  to  this  pica  and  the  prece-  the  lime  he  repeated  it^  and  it  it  not 

dentSy  see  7  T.  R.   17  to  19.  2  East,  sufficient  merely  to  disclose  the  name 

426.    A  plea  of  this  description  can-  of  the  author  at  the  timeof  plea<Un|^ 

not  lie  supported  without  its  heing  Id.  ibid, 

expressly  averred,  that  the  defendant        (a)  Where  the  defendant  hat  not 

named  the  tfnthor  of  the  slander  at  in  fact  taken  the  goods' or  cattle,  aiid 


•I 


'4 

1 
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he  did  not  take  tbe  said  cuttles  goods  and  chattels  in  the  said  Jngenera^ 
declaration  mentioned)  or  any  or  either  of  them  or  any  part 
thereof)  in  manner  and  form  as  the  said  A  B  hath  above  thereof 
complained  against  him.    And  of  this  he  the  said  C  D  puts 
himself  upon  the  country,  &c. 

In  the  King^a  Bench,  (or  C,  P.) 

Termy  48  Geo.  III. 

'  ats.  J.  And  the  said  C  Dbj  E  Fhis  attorney,  comes  ami  de-  ist  Com* 
A  B.\  fends  the  wrong  and  injury,  when,  &c.  and  well  avows  TOcncemciitof 

the  taking  of  the  said  goods  and  chattels  in  the  said  declaration 
.mentioned,  in  the  said  dwelling-house,  in  which,  Sec- and  justly, 
&c.  because  he  says,  that,  Sec.     \JIere  follov)8   the  aubject  maU 
ier  of  the  crowry.] 

*^^1  **509 

ats.    lAnd  the  said  Ci)by  jB  P  his  attorney,  comes  and  de-  ^^    ^^ 

wf^.  J  fends  the  wrong  and  injury,  when,  &c,  and  as  the  nenoementof 
bailiff  oi  G  H  well  acknowledges  the  taking  of  the  said  goods  ^ ^^^S^^^^' 
and  chattels  in  the  said  declaration  mentioned,  in  the  said 
dwelling-house  in  which,  &c.  and  justly,  Sec.  because  he  says, 
that,  &c,     IHere/oIlovfa  theatibject  matter  of  the  cogmaance,^ 


in  the  case  of  a  poond-keeper,  who  see  Com.  Dig.  Pl^der,  3  K.  13, 14» 

has  merely  receired  them  into  the  15.  17.  See.  and  1  Saand.  347.  &q. 

pouody  Cowp.   476.    or   where    the  (c)  The  term  *'  oogoiianoe'^  im- 

plHce  of  taking  the  cattle  is  mistaken,  ports  a  justification  of  the  taking  in 

and    the    defendant  never   had  the  right  of  another.     The  woods  ''as 

cattle  in  the  place  named  in  the  de-  bailiff  of,"  &c.  are    material,  and  if                                « 

duration,  this  plea  is  sufficient,  and  one  avow  and  the  other  make  cogni- 

the  plaintiiTwill  be  nonsuited  thereon,  sance  without  saying  as  bailiff  of  the                   * 

1  Saund.  347.  n.  1.    But  the  defend-  other,  and  entire  damages  be  giveo, 

ant  cannot  have  a  return  of  the  goods  it  will  be  error,    Yelv.   108.     Com. 

under  this  pica,  and  therefore  in  order  Dig.  Pleader,  2  EL  14.    The  words                               « 

to  have  a  return,  he  must  plead  that  *'  as  bailiff  of  JS  f*,**  without  shewuig 

Ke  took  the  goods  in  some  other  plaee,  the  defendant's  authority,  are  sufB- 

desctibiag  it,  and  traverse  the  place  elent  in  all  eases,  1  Saund.  347.  it.  4. 

laid  in  the  declaration,  and  in  order  And    if  the  defendant    say,    '*  well 

to  have  a    return,   avow   or   make  avows,"  instead  of  **well    aeknow- 

cognisance,    stating    the    clause    for  ledges,"  it  is  sufRoient,  though  not 

which  he  distrained,  1  Saund.  347.  n.  technically    correct,    Cro.  Jac.  373. 

1.  Sec  the  precedents,^*/,  510,  511.  In  replevin  the  acting  as  bailiff  maj^ 

(ft^  As  to  an  avowry  in  general,  be  tratersed,  1  Saund,  947.  q.  n.  4, 
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Jngeneral,        C  V  ^  £  Fl 

3diy.  Com-  ats.  V  And  the  said  C  B  and  £  Fhy  G  H  their  atr 

mencementof         A  B.       J  tomey,  comp  and  defend  the  wnmgaad  idjuit^ 

AH  ftVOWlTV   1)Y 

one,  and  of  a  whcD,  &c.  and  the  said  C  D  in  his  own  right  well  avows^  an^ 
e^^^nceby  ^j^^  said  jEi^'^s  hailiff'of  the  said  CD  well  acknowledge*  die 
taking  of  the  said  goods  and  chattels  in  the  said  declaratioa 
mentioned,  in  the  said  dwellingrrhouse,  in  which,  &c.  and  justly, 
&c.  Because  they  say,  that,  &c.  \^Herefolbio8  the  subject  mai" 
ter  of  the  avowry  and  cot^nisance.'] 

4jthly.  Coindu-  And  this  he  the  said  C  i>  is  ready  to  verily  ;  wherefore  be 
Tow^7  or  cog.  prays  judgment  and  a  return  of  the  said  goods  *and  chattels, 
5I.^*c  1  r^'^       together  with  his  damages,  8cc.(<?)  according  to  the  form  of  the 

statute  in   such  case  made  and  provided,  to  he  adjudged  to 

hina,  See. 
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Plea  in  bar  t Actio  non^  aa  antc^  42\, ^rst  fireccdent.']    Because  he  saith, 

propertv  in  •  .  , 

defendant  or  a  that  the  property  of  the  said  goods  and  chattels,  m  the  said 
•^"g«'C/)  declaration  mentioned,  at  the  said  time,  when,  &c.  was  in  the 
aaid  C  Z),  (or  *«  in  one  £  F")  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid  ;  without  this,  that  the  property  of  the 
said  goods  and  chattels  or  any  part  thereof,  at  the  said  time, 
when,  &c.  was  in  the  said  A  B  zs  hy  the  said  declaration  is 
above  supposed.  And  this  he  the  said  CZ>  is  ready  to  verify ; 
wherefore  he  prays  judgment,  and  a  return  of  the  said  gooda 
and  chattels  to  be  adjudged  to  him,  Sec* 


(ri)  It  is  luaal  to  conclude  an  avow-  the  defendant^  or  if  the  plaintiff  be 

ry  or  cognisance  with  a  verificaiinn,  nonsuit  or  otherwise  barred^    eiiac^ 

tee  the  precedent,  1  Saund.  3^7.  But  that  defendatit  rec-over  bis  damages 

these  being  in  the  nature  of  a  dcclura-  and    costs,     the    conciaaion   of  tM 

tion,  need  uot  be  averred,  Co.  Lit,  avowry    tiiercfoi'e   alludes  to  then 

303.  a.     Piowd.   145.  168.  and  it  is  statules. 

•aid  to  be  the  best  way  to  conclude  (e)  See  the  last  note,  the  •*  kc." 
eaeb,  after  shewing  the  cause  of  the  means  *^  costs  and  chai'ges  by  htBft 
caption,  witliout    any  averment   or  about  his  defence  in  this  behalf  ex- 
further    conclusion.      1  Saund.    347.  pendcd,"  1  Saund.  SA7. 
The  Stat.  7  Hen.  VIII.  c.  4.  8.3.  and  (/)  As  to  the   mode  of  pleading 
St  Hen.  Vin.  c.  19.  b.  3.  in  case  any  pix>perty,  Bull.  N.  P.  54.  LU.  Eut. 
avowry  or  cognisance  for  renU,  fcic.  358.     Sjtich.  C.  P.  357. 
or  for  .damage-feaMnt,  b^  found  for  , 


I 


«i 


IN  REPLEVIN.  510 

ats.   Y^yfctio  non^^h)  ae  ante^  42].Jir8t  /irecedent.']    Because  in  gtnGal 
wf  JS.  J  he  saith,  that  he  took  the  said  cattle  in  the  said  declara-  Cepit  in  alio 

tioQ  x^entioned,  in  a   certain  close,  called  the ,  in  the  towr^fhrrlT 

pariah  of  aforesaid,  in  the  county  aforesaid,  without  this,  t"™  C^) 

tiiat  he  took  the  said  cattle,  or  any  or  either  of  them  in  the  said 
place,  called  the  ■,  in  the  said  parish  of  — ,  \n  t  lie  county 
aforesaid,  as  the  said  A  B  hath  in  his  said  declaration  in  that 
behalf  alleged.  And  this  he  the  said  C  D  is  ready  to  verify  ; 
t^herefore  he  prays  judgment  if  the  said  Ji  B  ought  to  have  or  ' 
maintain  his  aforesaid  action  thereof  against  *him,  &c.  And  ^  511 
for  having  a  return  of  the  ssdd  cattle,  the  said  C  D  well  avows 
tile  taking  of  the  said  cattle,  in  the  said  declaration  mentioned^ 
in  the  said  close  called  ,(A)  and  justly,  &c.  Because  he  saith, 
that(z)  before  the  said  time,  when,  &c.  and  at  the  time  of  the 
making  the  demise  hereinafter  mentioned,  one  E  F  was  seised 
of  and  in  the  said  close,  called  the  ,  in  which.  Sec.  with  the 

appurtenances  in  his  demesne,  as  of  fee,  to  wit,  in  the  parish 
aforesaid ;  and  being  so  seised,  he  the   said  E  P  before  the 
said  time,  when,  8cc.  to  \vit,  on,  &c.  A,  D,  -—  aforesaid,  in  . 
the  parish  aforesaid,  in  the  county  aforesaid,  demised  the  said 

close  called ,  in  which,  &c.  with  the  appurtenances,  among 

otUer  things  to  the  said  C  Z),  to  have  and  to  hold  the  same 
to  the  said  C  />,  for  the  term  of  ■  years  thence  next  ensu- 
ing', and  fully  to  be  complete  and  ended :  By  virtue  of  which 
said  demise,  he  the  said  C  D  afterwards  and  before  the  said 
time,  T^hen,  &c.  to  wit,  on  the  day  and  year  last  aforesaid,  en- 
tered into  the  said  close,  called  the ,  in  which,  Sec.  with 

the  appurtenances,  and  became,  and  until,  and  at  the  said  timci 
when,  &CC.  was  lawfully  possessed  thereof;  and  because  the 


{g)  See  the  note  to  the  plea  of  non  the  last  note,  the  defendant  prayed 

ctpit,  ante,  508.  n.  (a),  an^  the  prece-  judgment  of  the  declaration,  but  as 

dentfl^  Willes,  475.    Rast.  Ent.  5S4,  this  pica  is   in  bar,  and  not  in  abater 

555.    CUft  636.    Tidd's  Forms",  598.  ment,  "actio  norC*  seems  more  pro- 

The  avowry  being  only  in  the  nature  per,  1  Saund.  347.  n.  1.  Bamca,  355. 

Qf  a  suggestion  to  entitle  the  defend-  Wi  lies,  475. 

$nt  to  a  return  of  the  cattle,  &c.  the  (/i)  The  close  first  mentioned  in 

plaintiff  eannot  traverse  it,  but  must  the  avowry. 

either  take  issue  on  the  traverse  of  (i)  The  avowry  or  cogtusance  is  to 

the  place,  or  amend  his  declaration,  be  according  to  the  fact,  and  may  be 

1  SaUnd  347.  n.  1.  Willes,  475.    2  B.  for  rent,  &e.  as  in  the  preccdentc^ 

Sc  P.  482.  pott,  512.  &o.  se^  Willes,  475. 

( h)  la  the   forms  referred  to  la 
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»  '"^ 

Jh^enefal.      said  cattle  in  the  said  declaration  mentioned,  at  the. said  tuo^ 

when,  &c.  were  wrongfully  and  injuriously  in  the    said  done 

called ,  and  treading  down  and  depasturing  the  grass  and 

herbage  there  then  growing,  and  doing  damage  there  to  the 

said  C  Dj  he  the  said  C  D  well  avows  the  taking  of  the  said 

cattle,  in  the  said  close  called     i     ,  and  justiy,  &c.  as  for  and 

in  the  name  of  a  distress,  for  the  said  <damage  so  there  done 

and  doing  as  aforesaid.(X-) 

*  512        C  D^ 

Flea  admit-      ats.   v  And  the  said  C  D  by  E  /^  his  attorney,  comes  and  de* 

ting  dint  de-    A  B,\  fends  the  wrone  and  injury,  when,  Sec.  and  weH  avows  | 

fendaot  had  ''  ,  o  j     jy  '  f| 

the  cattle  in    the  takmg   and  having  the  said  mare  in  the  said  *d«c!anp 

^t  took  Stem  ^^^  mentioned,  in  the   said  piece  or  parcel  of  land  called  ^ 

dama^-fe»-     _.^    as  in   the  said    declaration  mentioned,  and  justly,  &c 

•wit  in  ano-  »  j         /? 

ttier  dose.y)  because  he  says,  that,  &ci  [^Here  state  a  aeimi  in  fee  ^ 
another  close  in  G  Iff  and  a  demise  thereof  to  the  defendam 
wid  his  entry  y  and  the  distress  damage  feasant  ^  as  in  the  iast  pre^ 
cedent  to  the  end,  and  then  proceed  as  follows  i]  And  the  said" 
^  C  D  afterwards  and  immediately  before  the  said  time,  when, 
&c.  took  and  led  the  said  marc  from  the  said  close,  (Niece  or 
parcel  of  ground  so  demised  to  him  as  aforesaid,  to  the  said 
place  in  the  said  declaration  mentioned,  called  the  ,  m 
which,  &c.  dnd  at  the  said  time,  when,  &c.  had  the  same  there 
in  the  way  from  the  said  close,  piece  or  parcel  of  ground  so  de- 
mised as  aforesaid,  to  a  certain  open  pound  in  the  parish  of i 

in  the  county  aforesaid,  there  to  be  impounded  for  the  damage 
so  done  in  the  said  close,  piece  or  parcel  of  ground  so  demised 
as  aforesaid.  And  this,  &c.  [conclude  with  a  veri/iaitionj  m 
antey  509.] 


{k)  This    conclusion    without    a  he  took  them  for  rent  Op  damage- 

TerificaUon  is  proper,  I  Saiiad.    3i7.  feasant  in  anoUier  close,  he   cannot 

n:  7.  ^nte^  SOQ.  n.  (d).  plead  non  cepit  or  cepit  in  aUo  loC9, 

(0  See  the  notes  to  the  plea  of  »<Mi  but    must  plead  as. above,  and   «ee 

cepU,  aiite,  508.  and  cepit  in  alio  loco^  the     precedents,  1  Sauud.     347.     a. 

ante,    510.     If  the  defendant    have  S2B.  &P.  480.    3  WiU.  1295.    SWiU, 

had  the  cattle  la   the    place    men-  319. 
tioned    ia  the    declaration,    though 


f 
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[^Commencement  of  avowry  or  QognUance^  aa  antey  508,  509.]  Fop  rent^^c 
Because  he  say«,  that  the  said  ji  B^  (or  «  one  J  K,*)  for  a  long  Coimnon   »- 
time,  to  wit,  for  the  space  of —  years,  next  before,  and  end-.  ^J2oe  ^^ 
ing  on  the  —  day  of  — ,  wf.  D.  — -,  and   from  thence  rent(m) 
until  and  at  the  said  time,  when.  Sec.  held  and  enjoyed  the 
said  dwelling-house,  in  which,  &c.  with  the  appurtenances  as 
tenant  thereof   to   the   said    C  I)  (or   "  O  /f,'*)  by  virtue 
of  a  certain   demise  thereof  to  him  the  said  ^  B  (or  « /Ar 
said  J  K**)  theretofore  made   at  and  under  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  of  •— /.  payable  quarterly,  on,  &c. 
^(atatifig^  the  days  qf  payment)  in  every  year,  by  even  and  equal         ni^   r  i  o 
portions,!  and  becau3e  the  sum  of  — /.  of  the  rent  aforesaid, 
for  the  said  space  of       »  ■,  ending  as  aforesaid,  on  the  said 
i  day  of         ■«,  in  the  year  aforesaid,  and  from  thence, 

until)  and  at  the  said  time,  when,  &c.  was  due  and  in  arrear  . 
from  the  said  ji  B  to  the  said  C  D,  (or  <<  6  jfiT,"  in  a  cogni-^ 
tance^)  he  the  said  C  D  well  avows,  (or  if  a  cognUancej  «  a» 
htdliff  of  the  said  G  H  well acknowled^a")  the  taking  of  the 
said  goods  and  chattels  in  the  said  dwelling-house,  in  which^ 
&a  and  justly,  &c.  as  for  and  in  the  name  of  a  distress,  for  the 
said  rent  so  due  and  in  arrear  to  the  said  C  D  (or  <<  G  IP*)  as 
aforesaid.  And  this^  &c«  [conclude  with  a  verijieation^  as  antCj 
5Q9.] 

[Commencement  of  avowry  or  ci^pusancej  tis  antCy  508,  S09.]  The  UintDa 
Because  he  say?,  that  he  the  said  C  2>  for  a  long  time,  to  wit,  fonn. 
for  all  the  time  during  which  the  rent  hereinafter  mentioned 
was  accruing  due,  and  from  thence,  until,  and  at  the  said  time, 
when,  See.  was  landlord  to  the  said  A  B  oi  the  said  dwelling- 
house,  in  which,  &c.  and  that  the  said  .^  i?  for  a  long  time, 
to  wit,  for  the  space  of  half  a  year,  ending  on,  &c.  and  frcmi 
thence,  until,  and  at  the  said  time,  when,  &c.  held  and  en« 
joyed  the  said  dwelling-house,  in  which,  &c.  with  the  appurte- 


(m)  This  general  aTOwry  is  given  title,  in  orfler  that  a  traverse  of  a 

in  case  of  distresses  for  rent»  kc.  by  partienlar  part  of  it  may  l)e  taken, 

11  Geo.  n.  c.  19.  8.  S2.    See  2  Saond.  and  that  the  parties   may  proceed  to 

284.  o.  n.  3.    It  is  howerer  some-  trial  upon  some  particular  point  in 

times  advisable  to  draw  the  avowry  issue.    2  Saond.  SS4.  d. 
as  at  common  lav,  setting  ont  the 
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# 


IWfvQf,  &c.  liadces  as  tenanH  thereof  to  the  said  A  By  under  a  cert»o  dt^ 
mise  thereof  theretofore  madei  at  and  under,  &c.  [as  in  the 

ioBt  firecedent  to  the  end.l^ 

Avowry  [Same  as  the  /trecedentj  antCy  512.  to  the  obelisk J\     And  be* 

where  part  of*-  ,  ,o.  n.«..  «.  .,^ 

the  rent  has  cause  -^.  parcel  of  the  sum  of  -^4,  of  the  rent  aforesaid,  lor 
en«ti       .  ^j^^   g^  space  of  — — -  endmg  as  aforesaid,   *on  the  said 

#514  ■       day  of        s  ^n  the  year  aforesaid)  and  from  thence  im* 

til  and  at  the  said  time,  when,  &c.  were  due  and  in  arrear 
from  the  said  ^  ^  to  the  said  C  /?,  (the  residue  of  the  iiid 
sum  of  -^.  of  the  rent  aforesaid,  having  been  before  then 
paid  and  satisfied,)  he  the  said  C  D  well  avows  the  taking  of 
the  said  goods  and  chattels  in  the  said  declaration  mentioned,  in 
the  said  dwelling-house,  in  which,  &c.  and  justly,  8cc.  as  for 
and  in  the  name  of  a  distress  for  the  said  sum  of  -— /.  parcel, 
&c.  so  due  and  in  arrear  as  aforesaid,  and  which  said  sum  of 
oW.  parcel^  &c.  still  remains  due  and  in  arrear  to  the  said  C  D 
as  aforesaid.  And  this,  &c.  [conclude  with  a  verificatum^  em 
■  antcy  509.J 

j^Towry  hj  Commencement  t^.  avowry y  as  antCy  508.]  Because  he  says 
common  for  ^^^  ^  ^®  ^^  wf  B  for  a  long  space  of  time,  to  wit,  for  tibe 
space  of  "  next  before,  and  ending  on  the  ■  day  of 
■  ■,  j#.  D.  — — ,  and  from  thence,  until,  and  at  the  said 
time,  when,  &c.  held  and  enjoyed  one  undivided  mmety,  (the 
whole  into  two  equal  moieties  to  be  divided)  of  the  sidd  dweft- 


fent    due    to 
bia>.(a) 


(n)  This  form  is  not  ntrictly  ne-  common  cannot  join  in  an  Avowry  Ibr 

cessary,  for  the  piainlift  may  avow  rent,  thoag^h  they  must  join  in  in 

for  an  entire  year's  rent,  8cc.  though  avowry  for  damage-feasant,  5  T.  X. 

only  part  thereof  be  due,  3  B.  k  P.  246.    Sir  W.  Jones,  353.      2  H.  BL 

348.     5  T.  R.  248.  n.  c.    1  Saund.  386.     The  avowry  for  rent  must  ba 

901.  Q.  1.  286.  n.  8.      6  East,  43r.  de  una  medietate  of  the  whole  rent. 

Com.  Dig;  Pleader,  3K.  14.  but  it  is  and   not    of  a  certain    sura  whidi 

better  to  avow  only  for  the  rent  which  amounts  to  a  raoiety,  Carth.  2S0.  - 1 

is  raally  due,  in  order  to  avoid  the  Ld.  Raym.  423.    1  Salk.  391.    5  Mod. 

expense  which  may  otherwise  be  oe-  25.    Bac.  Abr.  tit.  Joint*tcnant,  fcc. 

easioned  by  the  defendant's  pleading  K.     In  3  Salk.  207.  5  T.  R.  247.  it 

lien  in  arrear,  ke.  as  to  that  part  of  is  said  if  three  tenants  in  commoa 

thie  rent  whiA  has  been  satisfied.  distrain  30  beasts,  they  must  each  of 

(o)  See  the  precedents,    5  T.  R.  them  avow  lepanitely  for  tea^ 
946.     8  Wcntw.  122.     Tenants  ia 


J 
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ii>g;-hoiiae>  in  wbieh,  &c.  with  the  appurtemmc^ftt  as  tenant  F»r  rent^  e/r« 
thereof  to  the  said  C  £>y  under  and  by  virtue  of  a  certain 
demise  thereof  to  him  the  said  ji  J3j  theretofore  made  at  and 
under  the  yearly  rent  of  — I.  payable  quarterly,  on  the,  &c. 
{jitating  the  entire  renty  and  the  dayn  of  fiayment^  in  every 
year,  by  even  and  equal  portions ;  and  because  one  un- 
divided moiety  of  the  sum  of  --/.  of  the  rent  a&resaidf 
lor  the  space  of  *  ,  ending  as  aforesaid,  on  the  said  - 
n  day    of  ,    A^    D,   — -    aforesaid^     and    from 

thencoi  until^  and  at  the  said  time,  when,  &c.  was  due 
jmd  in  arrear  from  the  said  A  B  to  the  said  C  i>,  he  the 
*said  C  D  well  avows  the  taking  of  the  said  goods  and  chattels  ^515 

in  the  said  declaration  mentioned,  in  the  said  dwelling-housey 
in  which,  &c.  and  justly,.  8cc.  as  for  and  in  the  name  of  a  dis-* 
tress  for  the  said  undivided  moiety  of  the  said  rent  so  due^  and 
in  arrear,  and  unpaid  as  aforesaid,  and  this  he  the  said  C  D 
is  ready  to  verify  ;  wherefore  he  prays  judgment,  ai^d  a  return 
of  the  said  goods  and  chattels,  together  with  his  damages,  &c* 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  to  be  adjudged  to  him,  &c.  And  for  a  cognisance  Cognisanee 
in  this  behalf,  the  said  C  Z>  by  leave  of  the  courUhere,  for  ^^^ff  '^  the 
this  purpose  had  and  obtained  according  to  the  form  of  the  j^^^^nimoa?^ 
sta^tute  in  such  case  made  axui  provided,  as  bailiff  of  6  H^ 
well  acknowledges  the  taking  of  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  in  the  said  dwelling-bouse,  in 
which,  &c..  and  justly,  &c.  Because  he  says,  8cc.  \cogni»ancc 
as  bailiff'  of  the  other  tenant  in  common  for  an  undivided  moiety 
of  tlic  rent  due  to  him^  simiiar  to  the  above  avovnyj  and  see  antCy 
Sl^^as  to  the  langiuige  of  the  cognisance.'] 

[First  fileoj  general  issue,(^fi)  as  ante^  508.     Second  filea  as  Atovry  fo 
foUows  :]     And  for  an  avowry  in  this  behalf,  by  leave  of  the  P°**  *   •    * 
court  here,  for  this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
the  said  C  Z>,  as  churchwarden  of  the  parish  of  — — ,  in  the 


(  p)    The  Stat.  4S  Eliz.  c.  2.  s.  19.    case  of  a  distress  for  poor  rates,  and 
gives  tlie  general  i^sue  not  guilty  in    also  the  above  special  pica. 

Vot.  II,  [  58  ]    ;  . 


• 


A 


n 
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Jhrnage-feo'  cowtf  oC  -«-«-  nforesaid,  and  the  sud  JS  i^,  a«  oveneer  of 

''^^'  the  same  {Mrish^  ^eU  avow  the  taking  of  the  said  stack  of 

ha^y  of  the  said  A  B^  in  the  said  decIaratioQ  mentionod  io  Uie 

said  place  in  which,  &c,  and  justly,  hecause  they  say  that  the 

aleizing,  taking,  and  detaining  of  the  sud  stack  of  hsf  as  ia 

the  said  declaration  mentioned,  were  done  by  them  the  said 

C  D  and  E  /*,  by  authority  <^  a  certain  act  of  parliament  made 

in  the  parliament  of  the  lady  EUzabetlh  late  queen  of  Engkmdf 

^516        holden  at  VVestwinaterux   the  county  oi  Middlewx^  'intituled 

^  An  act  for  the  relief  of  the  Poor,"  and  according  to  die 

tenor,  purport^   and  effect  of  the  same  act.    And  this,  &c. 

^  [conclude  vfith  a  verification^  as  antcj  509.J 

Avowry  by  a  [Commencement  of  igvowryj  a*  antey  5 08. J  Because  hesaitbj 
der  a  dUu^  that  die  said  place,  in  which,  &c.(r)  now  is  and  at  the  said 
MiT(^  ***"  ^^^J  when,  8ic.  was  the  close,  soil  and  freehold  of  him  the 
said  C  D^a)  and  because  the  said  cattle,  at  the  said  timci 
when,  Sec.  were  in  th^  said  place,  in  which,  &c.  eating  up  the 
grass  thei«  then  growing,  and  doing  damage  there  to  the  said 
CD,  he  the  said  C  D  well  avows  the  taking  of  the  said  catde 
in  the  said  place,  in  which,  ficc.  and  jusUy,  &c.  as  for  and  in 
the  name  of  a  distress  for  the  said  damage  so  there  done  and 
doing  as  aforesaid.  And  this,  Sec.  [conclude  with  a  veriAca* 
tiouy  00  antCy    509.] 

The  like  by  a       [Commencement    qf  avowry  or    cogniaanee^  ob    ante^   508| 
y^c^'^to  ^  509.J     Because  he  says  that  G  Hy  before  die  said  time,,  whedi 

(0 


(jq)  As  to  this  plea  ia  general,  see  («)  lo  an  avowry  by  a  freeholder, 

1  Saund.  347.  d.  n.  6.    It  is  necessary  the  words  close,  aaUvnA.  freeitoldvit 

to  set  forth  the  natnre  of  the  pUiin-  saffieient,  1  Sannd.  347.  d.  n.  S.   As  tft 

ti0''s  title*  and  it  is  not  soflicieBt,  as  in  freehold  in  rtg^t  of  wife,  and  piead- 

U'espass,  merely  to  say  that  defendant  ing  title  in  general,  ante,  200  to  2S3. 

was  lawfully  possessed,  &o.  3  B.  k  P.  (/)  It  is  not  suffidcnt  merely  to 

359.    2  Saand.  384.  d.  385.     1  Saund.  lUte  that  the  defendant  was  ImffuUg 

S4r.  d.  .  postessedf  ^c.  but  the  seisio  in  iec^ 

(r)  Where  the  defendant  is  only  and  the  demise  must  be  stated  accord- 
seised  of  part  of  the  field,  kc.  men-  ing  to  the  fact^  8  B.  8t  P.  359.  S 
tioned  in  the  declaration,  it  is  neces-  Sannd.  384.  d.  S85.  See  the  miode  of 
sary  in  the  avowry  to  qualify  the  stating  different  sdsinB  in  fee,  and 
statement  of  the  seisin  accordingly,  demises  by  lease,  &e.  ante,  200  to 
1  Saond.  347.  d.  n.  5.  233.  and  the  Indcz^  tit  Title  Pkod- 

ed. 


1 


•  e 


I 


• 


IN  REPLEVIN.     ^  516 

6cc.  «k1  at  the  time  of  the  making  of  the  demise  hereinafter  Jhmmge^feo- 

laontiooedy  was  seised  of  and  in  the  said  phice)  in  which,  &c. 

i/vith  thettppurtenanceS}  in  his  demesne  as  of  fee.    And  being 

9o  seised*  he  the  said  G  H  before  the  said  time»  when^  &c.  to 

wit,  OH)  &c.  at.   Ice.  aforesaid,  demised  the  said   place,  in 

which,  &c.  with  the  appurtenances,  to  the  *said  C  i>,  to  Jiave        ^517 

and  to  hold  the  same  to  the  said  CDy  for  one  whole  year  from 

ihence  next  ensuing,  and  fully  to  be  complete  and  ended, 

and  so   from  year  to   year  as  long  as  they  the  ssdd  G  H 

and   C  D  should  respectively  please  ;   by  virtue  of  which 

aaid  demise  he  the  said  C   D  afterwards,  and  before  the 

sidd  time,  when,  fcc.  to  wit,  on,  &c.  last  aforesaid,   entered 

into  the  said  place  in  which,  Sec.  with  the  appurtenances,  and  j 

became,  apd  until,  and  at  the  said  time,  when,  8cc.  was  possess* 

ed  thereof ;  and  because  the  said  cattle  in  the  said  declaratic^ 

w 

mentioned  at  the  said  time,  when,  £cc.  were  wrongfully  in  the 
said  place,  in  which,  &c.  treading  down  and  depasturing  the 
grass  there  then  growing,  and  doing  damage  tliere  to  the  said 
C  i>,  he  the  said  C  D  weU  avows  the  taking  of  the  said  cattle 
in  the  said  place,  in  which,  &c.  and  justly,  Sec.  as  for  and  in 
the  name  of  a  distress  for  the  said  damage  so  there  done  and 
d<nng  as  aforessdd.  And  this,  8cc.  \cQncludt  vnth  a  verificaliony 
09  antCf  509.] 

[^Commencement  of  avovny  or  eognUanccy  as  ante^  508, 509.]  ''^'"^jj^lf?  "  ^ 
Because  he  says,  that  the  said  place  in  which,  8cc.  now  is,  and  or  as  histe* 
from  time  whereof  the  memoiy  of  man  is  not  to  the  contrary, 
iiath  been,  and  still  is,  situate  within  the  manor  of,  Sec.   [here 
state  that  the  locus  in  quo  was  cofiyhold,  mnd  the  admisnon  of 
the  copyholder^  and  the  entry  cf  auch  copyholder^  aa  ante,  206. 
and  then  state  the  demise  fr^m  year  to  year  to  the  defendant j  and 
the  distress  damagefeasant  as   supra^  516,  517.  and  conclude 
mth  a  verification^  as  ante,  ^09.] 


nant. 


517  AVOWRIES,  &c. 

J)amaffe-fe'a-*  [Commencement  of  avowry  or  cogmaance,  aeaniej  508/509.]] 
*""'■  Because  he  says,  that  before  and  at  the  said  time,  when,  &c. 

disti«s9    da-    he  the  said  C  D  was  and  still  is  seised  in  his  demesne  ^s  of 

b*"a^freohoId-  ^^®'  ^^  ^^^"  ^^  *  certain  messuage  and  land,  with  the  appurtc- 
er   hanng:      nances.  Situate,  lyin?,  and  being  in  the  parish  of aforesaid, 

right  oC  com-  *  v»  » 

nion  in  the  and  before,  and  at  the  said  time,  when,  8ec.  was  in  the  actual 
(^)*'  '"^  ******'  occupation  thereof ;  and  that  he  the  said  C  D,  and  all  those 
^518  whose  estate  he  now  hath  ^nd  at  the  said  time,  when,  Sec.  had, 
^*T*^iy''^*  of  and  in  the  said  messuage  and  land  with  the  appurtenances, 
jam*  for  the  time  being,  fix>m  time  whereof  the  memory  of  man  i& 

not  to  the  contrary,  have  had,  and  have  been  used  and  accus- 
tomed to  have,  and  of  right  ought  to  have  had,  and  the  said 
C  D  still  of  right  ought  to  have  for  himself  and  themselves, 
liis  and  their  tenants  and  farmers,  occupiers  of  the  said  mes- 
suage and  land  with  the  appurtenances,  common  of  pasture  in, 
upon,  and  throughout  the  said  place  in  which,  Sec.  called  ■  ■  , 
for  all  his  or  their  commonable  cattle,  levant  and  couchant^  in 
and  upon  the  said  messuage  and  land,  with  the  appurtenances, 
in  every  year,  at  all  times  of  the  year,  as  to  the  said  messuage 
or  tenement  and  land,  with  the  appurtenances  belonging  and 
appertaining.  And  because  the  said  cattle  in  the  said  declara- 
tion mentioned,  at  the  said  time,  when,  &c.  were  in  and  upon 
the  said  place,  in  which,  &c.  called  — ,  depasturing  and 
destroying  the  grass,  there  then  growing  and  being,  and  doing 
damage  there,  so  that  the  said  C  D  could  not  have  or  enjoy 
Ills  said  common  of  pasture  there,  in  so  ample  a  manner  as  he 
ought  to  have  had  and  enjoyed  the  same,  he  the  said  C  D 
well  avpws  the  taking  of  the  said  cattl^,  in  the  said  declara* 
tion  mentioned,  in  and  upon  the  said  place  in  which,  &c« 
called  — T,  and  justly,  Sec.  as  for  and  in  the  name  of  a  distress 
for  the  said  damage  so  there  done  and  doing  as  aforesaid. 
Al>cl  this,  &c.  [conclude  with  a  verification^  as  ante,  509.] 


(m)  See  the  several  avowries  and  ing  title,  ante,  200   to  233.  and  the 

cognisance*  indexed  in  8  Wentw.  144  precedenU  po»t,  in  trespass,  wilUuf- 

to  227.    This  precedent  will  suffice  to  ficieutly  enable  the  pleader  to  frame 

shew  the  mode  in  wluoh  an  avowry,  any    other    avowry    or    cognisance^ 

damage-fcasant     by     a    commoner,  which    may   occur  in    the  ordinary 

states  ihe  facts,  and  see  1  Saund.  346.  coorae  of  practice. 
%,  %,    The  different  forms  if  pleaU- 
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•IN  TRESPASS. 


In  the  King's  Bench,\or  «  C.  P."  or  «  Exchequer.") 

Terjuy  48  Geo.  III.        i^i'^'i^W. 

ats.  >•  And  the  said  CD  by  JE  ^  his  attorney,  comes  and  de^  General  U-. 
vf  i^.J  fends  the  force  and  injury,   when,  &c.  and  says  that       '^  ' 
he  is  not  guUty  of  the  said  supposed  trespasses  above  kid  to 
Ms  charge,  or  any  part  thereof,  in  manner  and  form  as  the 
«aid  ji  B  hath  above  thereof  complained  against  him.     And 
of  this  he- the  said  C  D  puts  himself'  upon  the  country^  &c. 

€  D") 

ats.     >  And  the  said  C  2>  by  jB  -F  his  attorney,  comes  and  de-  The  tike  to  a 

Uf  i?.  J  fends  the  force  and   injury,  when,  &c.  and  as  to  the  «^iaipi^ta 

coming  with  force  and  arms,  &c.  and  whatever  else  is  against  Y%  *^****'*®' 
the  peace  of  our  lord  the  now  king,  and  as  *to  all  the  supposed         ^   520 
trespasses  in  the  said  declaration  mentioned,  except  as  to  the 


(x)  Very  few  nmtten  of  defence  to  this  plea  in  generaU  lee  caiUiy  vol. 

cvi   be  ^ven  in  evidence  under  this  1.  Index,  tit.  General  hmc. 

plea,  -which  in  general  merely  puts  in  (y)  Before  the  statute  4  Ann.  c.  IC. 

isaae  the   facts  stated  in  the  declara-  which  allows  several  pleas  in  courts 

tioo.    In  tr^pass  for  injuries  to  the  of  record  by  leave  of  aneh  eoorts^ 

person  matters  iu   justification  or  ex-  this  was  the  usual  mode  of  pleading 

cuse  must  be  pleaded  specially,  and  where  the  defendant  could  not  justify 

in  trespass  to  personal  property  the  all  the  trespasses  mentioned   in  the 

same  rule  prevails,  except  in  the  in-  declaration,     1  Sannd.     10.  24.   82. 

Stance  of  a  distress  for  rent,  which,  296.  and   where  th6  defendant  may 

when  made  upon  the  demised  pre-  not  be  able  to  obtain  leave  to  plead 

jnises,  may  be  given  in  evidence  un-  double,  this  mode  may  still  be  adopt- 

derthe  general  issue,  11  Geo.  II.  e.  ed,  and  in  order  to  save  costs,  it  is 

19.  s-  21.     1  Esp.  Rep.  957.    In  U'es-  frequently  advisable  to    confine  the                   '• 

pass  to  real  property,  the  defendant  plea  of  not  guilty  to  the  trespasses 

may,    under  this  plea,   give  in  evi-  which   can  be  justified,  leaving  the 

(lence  his  right  of  possession  of  the  plaintiff  at  liberty  to  take  judgment 

locu9  in  quo.    7  T.  R.  354.     8  T.  R.  and  execute  a  writ,  of  inquiry  as   to                     ^ 

403.     Rights  of  way  and  other  ease-  the  ti'espasses  wlucli  cannot  b"  justi- 

pie^ts  most  be  pleaded  specially.    As  fied,  as  in  2  East,  88. 


•i  * 

I 


•  r 
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« 

'/»  ^4Mra\  breaking  and  entering  the  said  close,  called)  &c.  and  the  said 
other  close  called,  &c.  in  the  said  €rst  and  second  counts  of 
the  said  declaration  mentioned,  and  in  which,  &c.  and  the 
severM  trespasses  supposed  to  have  been  committed  by  the 
said  C  D^  therein  says  that  he  is  not  guilty  thereof  ih  manner  i 

and'  form   as  the  said  A  B  hath  above  thereof  complained  * 

against  him.  And  of  this  he  puts  himself  upon  the  country, 
&c.  And  as  to  the  residue  of  the  said  supposed  trespasses  in 
the  said  declaration  mentioned,  the  said  C  D  saith,  that  the 
said  Ji  B  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  saith  that,  ficc.  [htre  9&aejhe 
subject  matter  of  the  defence  J] 

Aoeord    and       The  plea  of  accord  and  satis&ction  in  trespass,  is  dmiittrU) 

SKtis&ction,         ,         .  «        ,        .  ,  •«  . 

and  arbicw-  that  m  case,  ante  J  502.  adoptmg  the  term  ^^  trespasses  m- 
Stead  of  <'  grievances."  See  also  the  pleas,  5  East^  294.  As 
to  the  plea  of  arbitrament,  see  ante^  in  cusumfiaitf  436.  which 
may  be  easily  applied  to  trespass. 

Tender  of  a-       f  First  filcaj  general  issue,  as  anfe^  519.1     And  for  a  further 

mends   l>y   a  .  . 

justice  of  the  plea  in  this  behalf,  as  to  the  said  assaulting,  beating,  and  iff- 

34^0.  n!  ^t  treating  the  said  A  B,  and  imprisonmg  him,  aiid  keeping  and 
44.  8.  2.(r)  detaining  him  in  prison  for  the  said  space  of  time  in  the  said 
declaration  mentioned  by  him  the  said  C  Z),  above  supposed 
to  have  been  done,  8cc.  he  the  said  C  Dj  by  leave  of  the  court 
here  for  this  purpose  first  had  and  obtained,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided,  says  that  the 
said  A  B  ought  not  to  have  or  maintain  his  aforesaid  acdon  there- 
of against  him,  because  he.  says,  that  he  the  said  CD  zt  the  said 
time,  when,  &c.  was,  and  long  before  had  been,  a  justice  of  out 
lord  the  now  king,  assigned  to  keep  the  peace  of  our  said  lord 
^521        *^^^  ^ngf  in  and  for  the  said  county  of  ,  and  also  to  hear 

and  determine  divers  felonies,  trespasses,  and  other  misde- 


»^mm 


(z)  The  statute  also  authorises  the  third  plea  to  plead  the  tender  of  the 
plea  of  general  issue.  As  to  this  20».  mentioned  in  the  act  for  the 
plea  in  general,  Bac.  Abr.  Tender,  preparing  and  serving  the  notice  of 
P.  6.  and  the  precedents,  9  Wentw.  action,  together  with  the  sum  tea- 
Index,  132.  In  another  precedent  dered  as  amends  for  the  trespass, 
it  vas  thought  to  be  advisable  in  a 


4 


■ 

IN  TRESPASS.  52^ 

meanors  done  and  committed  within  the  said  county.  And  In  general,  « 
the  said  C  D  further  saySf  that  the  said  trespasses  in  the  said 
declaratUMi  mentioned,  above  supposed  to  have  been  commit- 
ted by  him  the  said  C  Dj  were  done  and  committed  by  him 
the  said  CD,  in  the  execution  of  liis  said  office  of  justice  of  the 
peace  within  the  said  county,  after  the  24th  day  o£  Juncj  1751, 
and  that  he  the  said  C  D  after  the  committing  of  the  said  tres- 
passes by  him  above  supposed  to  be  done,  and  before  the  exhibit- 
ing of  the  bill  of  the  said  ji  B  against  him  the  said  C  D  m  this 
behalf,  (or  if  in  C,  P,  or  by  originalj  "  before  the  commencement 
qf  thia  auiiy*)  and  witlun  one  calendar  month  next  after  any 
notice  in  writing  of  any  writ  or  process  intended  to  be  brought 
against  him  the  said  C  i>  by  the  said  j1  B  for  the  cause  afore- 
said, that  is  to  say,  on  the  — —  day  of  — ,  Ji.  D, ,  at, 

kc.    aforesaid,    tendered   and    offered    to  pay   to    the    said  * 

A  B  the  sum  of  — -/.  of  lawful  money  of  Great  Britain^  as  and 
for  amends  for  the  said  trespasses,  which  said  sum  of  -^.  so 
tendered  and  offered  as  aforesaid,  was  sufficient  amends  for  the 
sud  trespasses,  and  which  said  sum  of  — L  so  tendered  in 
amends  for  the  said  trespasses,  the  said  A  B  then  and  there 
wholly  refused  to  accept  and  receive.  And  this,  &c.  [con- 
elude  trith  a  verification^  aa  ante^  422.  sixth  firecede?it,'] 

[Actio  notij  as  ante^  A^X.Jirat  firecedent.']     Because  be  says,  piea  of   dis- 
that  he  the  said  C  D^  at  the  said  times,  when,  &c.  had  not  Jje*{I5*iIlcu8  in 
nor  claimed  to  have,  nor  bath  he,  nor  doth  he  now  claim  to  ^^  ^nd  ten- 
have,  but  disavoweth  and  discfaimeth  to  have  any  title  or  in-  (a) 
lerest  in  the  said  closes,  in  which.  Sec.  and  the  said  C  D  fur- 
ther aaith,  that  the  said  cattle  in  the  *said  declaration  men-         ^    ^22 
tinned,  a  little  before  any  of  the  said  times,  when,  &c.  had^ 
without  the   knowledge  and  against  the  will  of  him  the  said 
C  jD,  strayed  and  escaped  into  the  said  closes  of  the  said  A  J?, 
in  which,  &c.  and  at  the  said  times  when,  &c.  were  in  the  said 


(«)  See  the  precedents,  9  Wentw.  P.  S.  Notwithstanding  the  case  in 
Index,  132.  In  trespass  to  land,  this  3  Ley.  37.  it  is  doubted  whether  a 
plea  is  given  by  21  Jac.  I.  c.  16.  s.  5.  tender  of  amends  can  be  pleaded  for 
See  the  cases  thereon,  C«m.  Dig.  any  other  trespasses  tlian  those  coin- 
Pleader,  3  M.  36.  Vin.  Abr.  Trea-  mittcd  by  cattle,  and  see  Stra.  549. 
pass,  S.  a.  542.    Bao.   Ahr.  Tend^^r,  and  Vln.'Ahr.  Trr?pa^^,  8.  a.  542 
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4ffit  general,  closes,  in  'wbich.  Sec.  doing  damage  there^  as  in  the  said  dech' 
radon  is  mentioned  ;  wherefore  he  the  said  C  D,  as  soon  as  he 
'  had  knowledge  thereof,  to  wit,  at  the  said  several  times,  wtien» 
See.  in  order  to  prevent  further  damage  there  to  the  said  ^  A 
and  to  drive  his  said  cattle  out  of  the  said  closes,  entered  the 
said  closes,  in  which,  Sec.  by  the  most  convenient  and  proper 
ways,  there  for  the  purpose  of  driving  the  said  cattle  out  of 
the  said  closes,  and  then  and  there,  at  the  said  times,  when, 
&c.  did  drive  them  out  of  the  said  closes  of  the  said  ^  ^,  ia 
which,  8cc.  by  the  most  proper  and  convenient  ways  there,  as 
it  was  lawful  for  him  to  do,  he  doing  as  little  damage  on  those 

f  occasions  as  he  possibly  could,  and  in  so  doing  he  the  said 

C  Dy  with  his  feet  in  walking,  necessarily  and  unavoidably  trod 
.'  down,  trampled  upon,  consumed  and  spoiled,  a  little  of  the 
oats  of  the  sMd  ^  By  there  then  growing  and  being.  Which 
are  the  same  trespasses  in  the  said  declaration  mentioned,  and 
whereof  the  said  ji  B  hath  above  thereof  complained  against 
him  the  said  C  D,  And  the  said  C  D  further  saith>  that  after 
the  committing  of  the  said  several  trespasses,  and  before  the 
day  of  the  exhibiting  of  the  bill  of  the  ssdd  ^  ^  in  this  behadf, 
(or  if  in  C,  /*.  or  by  original,  "  before  the  commencement  ^ 
Ms  auity*)  to  wit,  on,  &c.  at.  Sec.  aforesaid,  he  the   said   C D 

tendered   and  offered  to  pay  to  the  said  A  B  the  sum  of  L 

of  lawful  money  of  Great  Britain,  in  full  satisfaction  of  the 
said  several  trespasses  in  the  said  declaration  meaiion- 
ed,  the'  said  sum  of  — /.  then  and  there  being  sufficient 
amends  for  the  said  trespasses,  wluch  said  sum  of  money  he 
thejsaid  A  B  then  and  there  wholly  refused,  and  still  doth  re- 
fuse to» accept  of  the  said  C  D,  And  this,  &c.  [cwiclude  mlh 
a  venfication,  as  ante,  422.  sixth  firecedent»J 

*  523 

StRtate  of  li-       *[FirBt  fdeay ge^ieralissue,  as  a?ite,  519.1     And  for  a  further 
raitfttions.(6)  .         , 

plea  in  this  behalf,  as  to  the  said  supposed  trespasses  in  the  said 

declaration  mentioned,  the  said  C  Dby  leave  of  the  court  here 

^    for  this  purpose  first  had  and  obtained,  according  to  the  form 

of  the  statute  in  that  case  made  and  provided,  saith  that  the 


(h)  Qt   Jiic.  I.  c.  10.  R.  .1.    See  observations^  on  this  statute,  6East4  .190] 

• 


* 
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fciid  ^  Sought  not  to  have  or  maintadn  his  aforesaid  attion  in^erieraL  *^ 

thereof  against  him ;  because  he  saith  that  he  the  said  C  D  was 

not  $2:uiity  of  the  said  several  supposed  trespasses  in  the  said 

declaration  mentioned,  or  of  any  or  either  of  them,  or  of  any 

part  thereof,   in  manner  and  form  as  the  said  ji  B  hath  above 

thereof  complained  against  him,  at  any  time  within  six  {or  in 

%m  action  of  tresftasa  to  the  fieraon  ^^four^*')  years,  next  before 

the  exhibiting  of  the  bill  of  the  said  A  B  against  the  said 

C  D  in  this  behalf,  (or  if  in  C,  P,  or   by  original^  "  next 

before  the  commencement  of  this  suit**     And  this,    &c.  [con- 

clude  with  a  verification^  as  ante^  422.  eixth  ftreceficnt.] 

V 

ats.  v[/^V«f  fiiea^  geriercd  iasue^  as  ante^  519.}  And  for  a  Ta  pef8on$» 
ji  B.)  further  plea  in  this  behalf,  as  to  the  said  assaulting,  Son  assault 
beating,  bruising,  wounding,(c/}  and  ill-treating  the  said  A  Bj  ^e»e8De.(c) 
as  in  the  said  first  count  of  the  said  declaration  ^mentioned) 
and  as  to  the  rending,  tearing,  damaging,  and  spoiling  the 
wearing  apparel  of  the  said  A  B,  as  in  that  count  also  men- 
tioned, the  said  C  A  by  leave  of  the  court  here  for  this  pur« 
pose  had  and  obtained,  accoixling  to  the  form  of  the  statute 
in  that  case  made  and  provided,  saith  that  the  said  A  B  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against 
'him,t  because  he   says  that  the  said  A  B,  just  before  the  said 


(c)  As  to  this  plea,  see  Com.  Dig.  ^  above  forra  ;  but  where  the  law /»n- 

Pleader,  3  M.  15.  and  the  precedents,  ma  facie  only  authorises  an    arrest, 

9  Wentw.  Index,  Tit  to  ttd3.     tin-  or  touching  a    person  by  ft  molUter 

less  it  be  quite  certain  tluit  the  evi-  manus   imposmt^  if  a  wounding  also 

dence  will   support  this  plea,  it  is  not  be  attempted  to  be  justifiud,  the  oc- 

advisable  to  adopt  it,  particularly  iii  (iasion  thereof  must  be  specialty  stA- 

Actions  for  triRing  assaults,  because  if  ted  as  in  the  case  of  un  arrest  under 

eon  assault  be  pleaded  nnsuocessfuUy^  process,  a  resistance  or  attempt  to 

the  battery  being  admitted  on  the  re-  rescue  must  be  stated,  as  in  1  Saund. 

cord,  the  plaintiff  will  be  entitled  to  296,  297.  id.  n.  1.  8  T.  U.  78.  2U9. 

full  costs,    though   the  damages  be  In  defence  of  the  person  of  the  dc« 

nnder  forty  shillings,  6  T.  R.  56'2.  fendant,  an  assault  and  battery,  &c. 

3  T.  R.  .391.  may  be  justified,  but  in  defence  of 

(</)  The   statement  of  the  trcs-  the  possession  of  personal   or    real 

passes  in  the  introductory  part  of  the  pi-operty,  the  defendant  must  plead 

plea  will  necessarily  depend  upon  the  tnoUiter  tnantis  imposuitf  me  the  dis< 

form  of  the  declaration ;  in  a  plea  of  tinction,    1    Salk.  4<)7.    Lutw.   14S3^ 

eon  assault  ilemesne^  a  wounding  may  8  T.   U.  78.    Gora.  Dig.  Pleader,  B 

he  justified    in  self-defence   in  the  "M^IS.    . 

Vol.  II.  [  59  }     ^ 
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ltd,    lo  " 


iirn,  he.  in  tKc  s 
the    (lay  and  year  in  iliut  com  :  ■  -  nl 

Willi  force  «nd  urms.  £tc.  murtc    ;  i  1 

f  /;,  iwt  woUW  tliCD  ami  tlicn     ' 

in,  ihewidCO.  l/he  li.,J  imi  ■.■■1 

■  itist  the  suiJ  .'i'  B  ;  wherefore  -^1 

'  'Jicrc  defend  himsctf  agdiubt  ;Ji  •-- 

"ullj  might  far  the  cause  aforeiwd  ;  and  i"  «>  ■ 
ly  and  TinBVoid.il)ly(/)  n  liule  beat,   tnuisr. 
i^LJl^trciit  the  sdid  J  D,  and  r^d,  ttiir,  tla]iHk);«.  ^h'I 
^^^id  weuriiig  apparel  ia  dM  nid  iim  cquw  menitoued^iloi'is 
f  no  unnecessary  dnmaf^e  to  the  said  .if  A  un  the  occa^n^nrc- 

^^4i  ""<'  »>  tl>e  Buid  C  D  salili.  thai  if  m)-  btirt  a^aiiAaf:e 
f  'fffien  and  ihei^  happened  to  ihe  said  ^  fl,  or  his   Ki3d  wttoiins 
^■ppurel,  tiie  sumc  was  occaidoned  b]'  the  uid  assault  %  mado 
■'bjl  the  s;.id  jt  B  oil  him  ihc  *aid  f  C,  arid  in  ihr  inc-i^-.i^ 
defence  of  himself  the  said  C  £J  against  1 1 
arc   ihc  same  snpposed  ireapaBtes  in  ilii. 
tlitii  plea  meniioncd,  and  whereof  ihc    =  n 
therc'if  complained  against  him  t)ic  suid  C'  /J.     .Sn 

*    .'i25 

MiilKtor  ran-  *\^fim /lice  gfKcral  hiuf,  mr  anir,iy' 
m**p'!3I^''  «"^'  rffwewr,  a*  «»ff,  S23.  iMnI  flira,  , 
ilrr    [..:,■•;      a  further  plea  in  this  Iieholf,  asto  iho  >>.:hi 

'  '  iiifting,  woundin);;,    anil   III -treating  llie  baid  v/  /J  ■>:•  in  ttw 
i<l  fim  tount  of  tlic  suiil  dedaroiiuDnicnliane^i  the  tiald  C  D 
ij     fiVe  leave   of  ihc  emit  here   fur  Uiis  purpij-it  (i'lt  luil 
'  an  J  ■flbwinei],  otcordjng  lo  the  form  of  the  stuiu"-  ■ 

mudc    ant!  provided,  saith   thai  the    wud    -^  ^ 


.Frutrrnxl  U  a>t  }■' 
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to  have  or  maintain  his  aforesaid  action  thereof  aj^ainst  him,  be-  Topcr^om. 
cause  he  saith  that  {here  scatf  t^te  moUiter  rttanuH  im/wsuit  to  fire^- 
terve  the  fieace^  as  in  the  firecrdfnfs^  fiosti  526  and  527.  to  the  fi 
and  the?}  /iroceed  as/oi/ofv3 :)  Whereupon  the  sidd  ji  B  then 
and  there,  vviih  force  and  arms,  &.c.  made  an  assault  upon  the 
the  said  C  D  and  would  then  and  there  have  beat,  bruised, 
and  ill-treated  him  the  said  C  D  if,  &c.  [state  the  adf-dc' 
/enccy  Isfc,  and  conclude  as  in  the  last  firecedent.^  ]^ 

[^First  ftieaj  general  issue^  as  antCy  519.  Second  Jilea^  as  in  the  gon  assault  in 
precedent^  antCy  523,  524.  to  the  obelisk,  and  then  asfolhivs  f] — Be-  fe^r\of(4 
cause  he  saith  that  the  said  A  B  just  before  the  said  time) 
when,  ^c.  in  the  said  first  count  mentioned,  to  wit,  on  the 
same  day  and  year  in  that  count  mentioned^  at,  &c.  afore- 
siaidy  with  force  and  arms,  8cc.  made  an  assault  upon  E  F  then 
and  there  being  the  father  of  the  said  C  Dy  and  would  then 
and  there  have  beat,  bruised  and  ill-treated  him  the  said  E  F 
if  he  the  said  C  D  had  not  immediately  defended  the  said 
E  F  i  wherefore  he  the  said  C  D  did  then  and  there  defend 
the  said  E  F  ^o  then  and  there  bein^  his  father  as  aforesaid) 
against  the  scud  j^  By  aa  he  lawfully  might  ior  the  caus^ 
aforesaid,  and  in  so  doing  did  necessarily  and  unavoidably  a 
little  beat,  *bruise,  wound  and  ill-treat  the  said  A  By  and  rend)  ^  526 
tear,  damage,  and  spoil  the  said  wearing  apparel  in  the  said 
first  count  mentioned,  doing  no  unnecessary  damage  to  the 
said   A  B  on  the    occasion  aforesaid ;   and  so  the  said  CD  ^ 

says,  that  if  any  hurt  or  damage  then  and  there  happened  to 
the  said  j1  B  ov  his  said  wearing  apparel,  the. same  was  oc- 
casioned by  the  said  assault  so  made  by  the  said  j^  B  upon 
the  said  E  F  and  in  the  necessary  defence  of  him  the  said  E  F  ^        - 

against  the  said  ji  By  which  are  the  same  supposed  tres- 
passes in  the  introductory  part  of  this  plea  mentioned)  and 
whereof  the  said  A  B  hath  above  thereof  complained  against 


(A)  As  to  pleas  of  this  nature,  see  the  fact,  instead  of  the  word  "  father," 

Cora.  Dig.   Pleader,    3  M.  15.     By  this  forra  may  be  readily  applied  to 

inserting  the  words    "  wife,"  **  mo-  any  case  that    may  arise.     See   th« 

ther,"   "son,"    "daugliter,"    "ser-  precedents,  Winch.  1121.  9Wentw. 

Taut,"  «?  "  raastei',"   Recording   to  Index,  191  to  123. 


ftlbeMiJ^i).  And  ilns,  Sec    Iruncltfle  twh  a  vnt/l(tuin.     ^ 
hnte,  i22. iixl/t  /iritrdrnt.} 

"■        '[/^'■tUfilett,  grnrraUfm'-,  am,,/:  5 1 9  — Swoorf,  .. 

And  fora'fiuThcrptcain  tlii»btiialf,  as  toih(-ih.iii 
"iriK',  and   ill-treatinn  ilie  siud  ^   a  mt  in  tiji 
■Nit  iiicmioiied,  the  suid  Ci>  by  leavo  of  ihc  t..ii. 
IS  purpose  first  hud  inidobtuincd,  uccoriUnjuollH-  i  . 
stutviie  in  thai  cuse  nimli;  ami  pioiUtcd, swya  tlui  lLl 
>:ii-i[;lu    not  to    have    ui'  Rininum    tii»  ;ifureui(l  ai.ti'.< 
nsaiiiat  him  t,because  taestyrs  ibu  iho  siud  ^  £  w,- 
ai    the    siiid    amc,    wheOt  tec  at,  «(C.    BforMoid,  «< 
ing  logelhur,  and  dtilvbtB  wUlt  force  and  arnia   u,  i 
ireumi  cdch  other.  ag»ln«  the  peace  ot  our  lori)  the  ni»v  kiiiy. 
Whereupon   the    snid  C  iJ  beine  l''en    :ind   there  presciH,  b» 
the  prtscrvdtiou  of  the  peace  of  our  wd  lord  the   kinp.  iiivl 
ihat  the  said    ^  B  and.  £  F  miuhe  do  no  hurl  to  .... : 
and  in  outer  to  sepaivitc  and  pun  Uiem,  ilieo  ,intl  W-..  ■ 
bid  his   hands  upon  Uie    sud,^  3  us  he  lawfullj  i. 
the  cause  aforesaid  J.  whith  arc   the  said  i.smultli)!. 
TOd  ili-lrcatirig  ihe  said  .1  B  m  the  said  first  cour.t     . 
declamfioft  nicntioticd,  and  whereof  ho   ibc  s^id  .; 
above  therBofcompIJned  against  Uim  the  sul.l  C  D.  An.!  ihb, 

■[Fjw^Aw,  fwrra/  I'^sw,  a«  oMe  5X3 — Srcoml  /  ,    . 
.<■  (09t   to    the   Q&eUsk  and   ihtn   fle/oZ/ew.;]— 11- . 

:..  ihut  llMt  aaid  ./  fl  just  before  ilie  snid  li.nl-,    .i 
III  the  aid  first  count  mentioned,  to  wii,  on  ihc  Au) 
in  that  count  mentioned,  with  force  and  arms.  Sir    ■ 
an  aaauuh  upon  one    £  F  and  was  then  and  ihcro.  in, 
said  time,  when,  &c.  beating  and  iU.treMinft  th«    w,id  A  /■  ia 
breach  of  the  peace  of  our  awd  lord  the  king  ;  wherefore  the 
said   C  j5  at  the  said  time,  when,  be.  i 


ij  Sip   llie    nolM  to  the  prctt-    pnfaerfcnl^   « Hrfian**  EdI.  I 

1,  on/e,  ses.     At  10  ihit  pica,  tee    WmL  li.dei,  IIS. 

n  Dl(.  Plo«Ur,  3.  M.  la.  „„i  i|,«       (fc)  See  lio  note  W  ihe  1m1  fa 


,•>.   T!^ 
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'f  OUT  said  lord  the  king,  and  to  part  the  said  ji  B  from,   and  Top^rwnw.       ^ 
to  prevent  him   from  further  beating  and  ill-treating  the  said 
J£  F^   gently  laid  his  hands  upon  the  suid  A  B   as  he  lawfully 
might  for  the  cause  aforesaid  t)  which  are  the  same  assaulting, 
beating,  and  ill-treating  the  said  ^  J9  in  the  said  first  count  of  ^ 

the  said  declaration  mentioned,  and  whereof  the  said  A  B  hath 
above  thereof  complained  against  him  the  said  CD,  And 
this,  &c.  ^cQticlude  with  a  verification,  aa  antCy  422.  sixth  fire- 
cedent,!^ 

[FirBt  fileoj  general  issue^  as  ante,  519.     Second  filea^  as  to  Correction  of 
the  assaulting,  beatings  and  iU-tr eating  the  said  A  B   actio  non^  for    disobcdi- 
l>y  leave^  b'c.  as  ante  ^  526.] — Because  he  says  that  before  and  ^'^^^^^v^'^ 
at  the  said  time,  when,  Sec.  in  the  said  first  count  mentioned, 
to  wit,  at,  &c.  aforesaid,  the  said  A   B  was  the  apprentice  of 

the  said    C  D  in  his  trade  and  business  of  a ,  and  then 

and  there  behaved  and  conducted  himself  ^ucily  and  contuma- 
ciously towards  the  said  C  Jjy  and  then  and  there  refused  to 
obey  his  lawful  commands  relating  to  his  duty  as  such  appren- 
tice as  aforesaid,  whereupon  he  the  said  CD  then  and  there 
moderately  corrected  him  the  said  A  B  for  his  said  misbe- 
haviour, which  are  the  said  assaulting,  beating  and  ill-treat- 
ing the  said  A  B  in  the  said  first  count  mentioned.  And  this, 
&c.  {^conclude  ivitha  verijicationy  as  ante,  422,  sixth  /irccedent.^ 

*   528 
*[First  /ilea,  generalissuey  as  unte,  519. — Second  p Ira,  as fol-  ^i operate <^o^- 

lows:"] — And  for  a  further  plea  in  this  behalf,  as  to  the  making   rection   of  a  . 

of  the  said  assault  on  the  said  A  B  in  the  said  first  count  of  the 

0aid  declaration  mentioned,  and  beating,  bruising  and  ill-treaiing 

him,  and  putting  the  s«dd  iron  shackles  upon  the  hands  of  Mm 

the  said  A  B,  and  imprisoning  him  for  the  said  space  of  time  in 

the  said  first  count  mentioned,  the  said  C  D  saith,  (actio  non,  by 

teave,  ^c.  as  ante,  526.)  because  he  saith  that  he  the  said  C  D, 

before  and  at  the  said  time,  when,  &c.  in  the  said  first  count 


if)  As  to  thit  plea,  see  Com.  Dig^.  see  2  B.  8i  P.  824.    It  may  be   frc- 

Fleader,  3  M.   19.    see    the  prece-  qaently  advisable  to  plead   the  facta 

dentSy  Brown's  E^t.  219.     See  the  more  specially,  see  tbe  precedent,  9 

neeessity    for    pleading  this  matter  Wentw.  355.  anti  as  to  pleas  of  raode- 

spedally,  S  fi.  &(  P.  224.  rate  correction  in  g;eneral,  see  Com. 

(m)  As  to  the  neeessity  for  plead-  Dig.  Pleader,  S  M.  19. 
tny;  thil  ground  of  defence  speeially,  # 
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r  und  comtnnndcr  ot  a  ccruiii 


hlMI? 


I,  vcwvl.  uml  bchiivtil  uml  coniluctt.l  Lim^clf  ia  fl 
.„_..  disonlcrly.  ana  imp'^per  manner,  •>n  ixwrd  ihcrcof, 
hupOQ  Uie  ft-iil  C  £»  so  bei.in  in^Wcr  ai.J  co.iu.wniter  oT 
»i.1  ship  or  vessel  as  aforcsuid,  for  iht  presciTJlion  ..I  dib- 

,  ,,,  .  1..    _.i....  i..,,.„l  ilipreoi'i  at  ihcsiid  tlrs'. '.inic, 


L:n,  &i>- 


:i  tlj.; 


i.i-.k;or»3in:t,  tuiii  in 
ncMSiHrily'alxl    viyi.vp-i.wuiy   «  lilll*  Ual,    bruisp   . 
0,e  »,Jd  ^  /Jf  and  for  i'«:  sa"'*  purpo>.c  he  llie 
lUn  ai.tl  llierc    put  ihc    said  iroji  »i.-ckle8  «pu(i    : 
the  saU  -/  B,  aatl  Ad  i.^iprlsmi  liim  for  the  swja    , 
m  .lie  said  fii-st  couni  incnuoncd;   as  it  ;v«s  lav,' 
dj  for  the  cause  afaresnid.  which  are  tlic  same  ■  . 
pussci  in  Oic  iiitvoductoiy  pari  of  Oi!'-   i '  ^     ' 
v,lurooi  llie  add  -i  B  \\M-\\  iibove  ihci\ 
him.l&e  sail!  C  W.      A'lH  thi-i,  (<c.  [f'-". 

,_.^  forii  ructher  plea  in  vl>i^  l><-i' 

'  anJ  ill-msauni;  ilic  s^id  -i  '> 

"f'  OicfcuJ  C /J  (*!/ '«""■'  ^'"'-  ■■ 

■ '  !'I  ciiuw  licaaya,  thallic  ibcb.d'l 


(.0  A. 

„,-,;,-„li..  »T  ""    "" 


.'If 
I 


I 
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hen,  kc.  was  lawfully  possessed(^)  of  a  certain  dwelling-house,  Brffnce  ef 
with  the  appiirtencinces,  situate  and  beings  at  —  ;  and  being  M**^**'^"- 
«o  possessed  thereof,  the  said  ^  i?  just  before  the  said  time) 
when,  &c  to  wit,  on  the  same  day  and  year  in  the  said  declara- 
tion mentioned,  was  unlawfully  in  the  said  dwelling-house, 
and  with  force  and  arras  making  a  great  noise  and  disturbance 
therein,  and  at  the  said  time,  when,  &c.  stayed  and  continued 
therein  making  such  noise  and  disturbance  without  the  leave 
or  license,  and  against  the  will  of  the  said  C  Z),  and  duiing  all 
that  time  there  greatly  disturbed  and  disquieted  the  said  C  D 
and  his  family  in  the  peaceable  and  quiet  possession  and  enjoy- 
ment of  his  said  dwelling-house  ;  and  thereupon  the  said  CD 
then  and  there  requested  the  said  ^  ^  to  cease  from  making 
his  said  noise  and  disturbance,  and  to  go  and  depart  from  and 
out  of  the  St-iid  dwelling-house,  which  the  Scud  ^  B  then  and 
there  wholly  refused  to  do,  whereupon  the  said  C  Z),  in  defence 
of  the  possession  of  his  said  dwelling-house,  gently  laid  his 
bands  upon  the  said  ^  B  m  order  to  remove,  and  did  then  and 
there  remove  the  said  A  B  from  and  out  of  the  said  dwelling- 
house,  as  he  ^lawfully  might  for  the  cause  aforesidd,  %  which  ,  *  53Q 
are  the  said  supposed  trespasses  in  the  introductoiy  part  of  this 
pica  mentioned,  and  whereof  the  said  A  B  hath  complained 
against  the  said  CD;  witliout  this,  that  he  the  said  C  D  was 
guilty  of  the  said  supposed  trespasses,  or  any  or  either  of  them 
clesewhere  than  in  the  said  dwelling-house,  situate  as  afore- 
said.(y)  [conclude  ivith  a  verification^  as  aiitCy  422.  sixth  firecC' 
dentr^ 

Because  he  says,   that  he  the  said  C  D  long  before  and  at  The  like  of  a 
the  said  time,  when,   &c.  was  lawfully  possessed  of  a  certain  ^*"'^^**'  '*^^'*^' 
public  house,  siiuate  at,  Stc.   aforesaid.     And  the  suid  A  Bj  a 
little  before  the  said  time,  when,  &c.  entered  and  came  into 
the  ssdd  house  of  the  said  C  Z),  and  then  and  there  made  a 


(p)  This  is  sufficient,  3  WUs.  71.  precedent,  Cowp.  162  171.  SBrovn's 

73.     8  T.  R.  78.  299.  Ent.  139.     Wlien  the  house  is  in  the 

(y)  As  to  this  averment,  see  ante,  same  parish  or  place  us  that  stated  in 

▼ol.  1.  Inde.t,  tit.  Qiut  ett  eadein^  &c.  the  declaration,  this  arerment  is  to 

t  Stnu  694.    S  Saund.  5.   n.  3.     1  be  omitted. 
ihiQAd.  »9.  D.  3.  85.  298.  And  see  the 


1 
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Defence  of  great  noisc  and  disturbance  therein,  and  the  said  A  Ji  ^en  ani 
fHmaeasioH.  there  behaved  and  conducted  himself  in  a  rude,  quarrelsome 
and  uncivil  manner^  towards  divers  persons  then  and  there  law« 
fully  being  in  the  said  house,  and  thereby  then  and  there  greatlf 
disturbed  and  disquieted  the  said  C  D  and  his  family,  and  the 
said  other  persons  so  being  in  the  said  house,  In  the  peaceable 
and  quiet  occupation  and  enjoyment  thereof ;  whereupon  the 
said  C  D  then  and  there  requested,  &c.  \jsame  as  in  the  lautprt' 
cedent  to  the  end.^ 

The   like   in        vpirat  plea,  general  issue^  as  ante,  519.     Second^  asfolhvfs  ;1 
resistance    of        •-  "^        '  "^  '  '  ^       ^  j 

piaintitf  *i  en-  And  for  a  further  plea  in  this  behalf,  as  to  the  assaulting,  beating 
lenaani's  w^d  Striking  the  said  plaintiff  with  a  stick,  as  in  the  said  first 
hoiLe' (r)  count  of  the  said  declaration  mentioned,  the  said  C  D,  8tc.  (*y 
leave^  ^c.  actio  non^  as  ante^  422.)  because  he  says,  that  he  the 
said  C  D  before  and  at  the  said  time,  when,  &c.  in  the  said 
first  count  of  the  said  declaration  mentioned,  was  lawfully  pos* 
*  531  sessed  of  and  in  a  certain  messuage  *or  dwelling-house,  situate 
at,  Sec.  in  which  he  the  said  C  D  did  then  and  there  inhabit 
and  dwell,  and  that  he  the  said  C  D  being  so  possessed  thereof, 
the  said  A  B  just  before  the  said  time,  when,  &cc.  to  wit,  on  the 
same  day  and  year  aforesaid,  to  wit,  at,  Sec.  aforesaid,  with 
force  and  aims,  and  with  a  strong  hand  did  attempt  and  en- 
deavour forcibly  to  break  into  and  enter  the  said  messuage  or 
dwelling-house  of  the  said  C  />,  without  the  leave  or  license, 
clnd  against  the  will  of  the  said  C  -D,  whereupon  the  sdld  C  2>, 
at  the  said  time,  when,  &c.  being  in  the  said  messuage  or 
dwelling-house,  in  order  to  preserve  the  peaceable  and  quiet 
possession  thereof,  did  then  and  there  resist  and  oppose  suck 
entrance  of  the  said  A  B  into  his  said  messuage  or  dwelling- 
house,  and  in  so  doing  did  necessarily  and  unavoidably  assault 
and  beat  the  said  A  B  with  the  said  stick,  and  as  he  lawfolly 
might  for  the  cause  aforesaid,  and  so  the  said  C  D  in  fact  saitfa^ 
that  if  ar.y  damage  or  injury  then  and  there  happened  to  the 
said  A  By  it  was  occasioned  by  the  said  C  D*3  said  defence  of 


(r)  Sec  the  precedent,  8  T.  R.   78.    529.  n.  (o),  523  n.  (J}.- 
^cl  the  notes  to  Uie  precedeutj  ant€f 
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his  said  possession  of  his  said  messuage  or  dwelling^housei.  Dejhice  of   •• 
agauist  the  said  ^  B^  which  arc,  &c.  [conclude  an  in  the  fire*  /'«**^«««»- 
cedent^  antCy  5^0,  from  the  |,  with  a  verification^  as  antCy  422.] 

[/».?/  fileuy  general  issue,  as  ante,  519.  Second  filea^  as  fol*  Defence  of 
lov)s{\  And  for  a  further  plea  in  this  beiudf  to  the  said  assauhing  possession  o^ 
of  the  said  A  Bin  the  said  first  count  mentioned,  and  beating 
and  ill-treating  him  as  therein  mentioned,  the  said  C  />,  by 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained^ 
according  to  the  form  of  the  statute  in'that  case  made  and  pro- 
vided, saith  that  the  said  A  B  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says,  that  he 
the  said  C  D,  before  and  at  the  said  time,when,  Sec.  was  lawfully 

possessed  of  and  in  a  certain  close,  to  wit,  a  close  called ,  in 

the  parish  of        >,  in  the  county  aforesaid,  and  of  a  *certain         ^   r oa 

gate  of  and  belonging  to  the  same  close,  and  being  so  possessed, 

the  said  A  B  d^  little  before  the  said  time,  when,  &c.  with  force   .^. 

and  arms  and  with  a  strong  hand,  and  without  the  license  or 

permission,  and  against  the  will  of  the  said  C  D,  did  force  and 

break  open  the  said  gate,  and  as  much  as  in  him  the  said  A  B 

lay,  did  attempt  and  endeavour  forcibly  to  break  into  and  enter 

the  said  close  of  the  said    C  />,  and  forcibly  to  diive  into  the 

said  close  a  great  number,  to  wit,  sheep,  of  the  said  A  B, 

and  would  then  &nd  there  unlawfully  and  forcibly  with  a  strong 

hand  have  effected  and  accomplished  such  unlawful  attempt  and. 

endeavour,  without  .the  license  or  permission  of  the.  said  CDj^ 

and  against  his  will,  if  the  said  C  D  had  not  defended  his  said 

possession  of  his  ssdd  close  and  gate,  whereupon  the  said  C  Df 

being  then   in  his  said  close,  and  during  the  said  forcible  and 

wrongful  attempt   and  endeavour  of  the  said   A  By    did   at 

the  sedd  time,  when^  &c.  defend  his  the  said  C  D'a  possession  of 

his  said  close  and  gate,  and  oppose  and  resist  the  said  attempt 

and  endeavour  of  the  said  A  By  as  it  was  lawful  for  him  the 

said  C  D  to  do  on  the  occasion  aforesaid,  and  in  so  doing  did 

necessarily  and  unavoidably  assault  and  beat  and  ill-treat  the 


(»)  as  to  this  pl«a,  see  8  T.  R.  79,  and  ante^  529.  o.  (o). 

Vol.  II.  [  6<^  ] 
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4 
Jirffict  of  said  ^B  min  the  Eaid  first  count  mcDtioned  ;  and  ao  the  aud 
>  patteuim.  j,^  ^^^^  ^^^^  ^j  ^j,  jam^e  op  injury  iheD  ami  liere  h^ipened 
to  tbe  said  ^  ^,  the  same  happened  of  the  wrong  of  the  said  ^  By 
and  in  the  defence  by  the  8«id  C  i>  of  his  said  doae  and  gate  ; 
without  this,  that  he  the  aakl  C  V  was  guilty  of  tbe  said  aevenl 
trespassea  in  tbia  plea  mentionedi  or  any  of  themi  at,  fcc.  afbre- 
said,  or  elsewhere,  or  in  any  other  manner  tban  aa  in  this  plea 
[ncntioned.(()  And  this,  Ssc.  [eetK^ide  wiik  a  verification  m 
ante,  432.  tixtA /ireced^mJ} 

•   533 

Jmtiriitinaient  ^Pirtt  ftlea,  gmtral  itaue,  a*  antfy  519.  Second  at  foUoim  :'\ 
raf^MM  pn-  ^^  ^^  ^  funher  plea  in  this  behalf  as  to  the  assaulting, 
VWii  )>}  tw9  *b>:artng,  end  ill-treating  of  the  said  jl  Bj  as  in  the  said  fint 
»' 'il"riamion  coi^nt  *>f  ^^  "^id  doclapalioB  meittitmed,  and  compelling  him 
for  Misuli  _  (^  BQi  u\\o  tbe  said  cart  in  the  said  first  count  mentioned,  irad 
n.int  iIihi  ^'to  go  hik)  travel  therein  the  distance  in  the  said  firat  coont 
iiii'r'u'ii  ,1  mentioned,  and  as  to  the  imprisoning  the  said  A  B,  and  keep- 

pc»ce''itf  the  '"^  ""**  detaining  him  in  prison  for  the  said  time  in  the  sud 
houK  of  one  first  couDt  mentioned)  the  said  C  D  and  B  F.bv  leave  of  the 

«f  Ihem,   and       ' 

that  the  other  court  here  for  (his  purpose  first  had  and  obtained  accerdiRg  to 
Boniuhfc  Bu^  '*■*  ii»rm  of  the  statute  in  such  case  made  and  proTided,  say 
prchended       that  (hg  gajj  ^  B  ought  not  to  have  or  maintain  his  aforesaid 

the  pUintHT,  _  ,       " 

■nit  cunied  (Ktioti  thereof  agamat  them,  because  they  say  that  before  and 
juBticeof  the  **  ^^  ^d  time,  when,  &c.'  in  the  said  first  count  mentioned) 
peucCu)         the  said    C  ZJ    was  lawfoUy  possessed  of  a  certiun  dwelliag- 

house  situate  at ,  and  the  said  C  D  being  so  possessed 

thereof  the  said  A  B  just  before  tbe  said  time,  when,  E(c  t» 
wit,  on,  Gcc.  in  tbe  said  declaration  mentioned,  at,  &c.  afore- 
aaid,  entered  and  came  into  the  said  dwelling-house,  and  then 
anil  there  with  force  and  arms  made  a  great  noise,  disturbance, 
and  affray  therein,  and  then  and  there  insulted,  abused,  and 
iM-treated  the  aaid   C  D  and  his  family  in  the  said  dwelling- 


(r)  Alto  lliii  aienueat,  tee  ante,  iu evidence, 7  Jae.  I.  e.  5.  nn 

530  ii.(fl).  I.  e.  le.     tt  nuiy  ho«e^,  r  IV 

(u)  A<  to  pleaiaf  ttiia  clescripUon,  be  atlvinble  Ibr  such  otlii  ij  l 

•ee  Com.  Dljf.  Fleiiler,  S  M.   i'i.  aud  the  plea  in  urder  tu  nan  un 

the    jirecB.leoU,     fl  Wciitw.    Lidei,  denoc  on  Uie   trial,  csjudiLl 

103.     A   peace-ofHeer  n»d  nOL  join  he  acltd  under  a   wan-mii,  i 

in  th<.  pits,  but  niay  plead  th^  ^ne-  oaie  tiie  general  repliei.ui>ii  c 

ral  iwue,  aad  j^ive  tbe  ipoci*!  nuittef  would  be  'msuiTiciGiiL 
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hou^e,  and  greatly  disturbed  and  disquieted  them  In  the  peace*  Jm/nitonmeiif 

able  and  quiet  possession  of  the  said  dwelling-house,  in  breach  "^'^^^  t*^ 

of  the  peace  of  our  said  lord  the  king ;  whereupon  the  said 

C  D  then  and  there  requested  the  said  .^  iB  to  cease  his  said 

ifioise  and  disturbance,  and  to  depart  from  and  out  of  the  said 

liouse)  which  he  the  s^d  A  B  then  and  th^re  wholly   refused 

to  do,  and  *continued  in  the  said  house  making  the  said  noise,  4^  534 

Asturbante  and  affray  therein,  and  then  and  there  threatened 

the  said  C  D  and  his  family,  that  he  would  continue  making 

bis  said  noise   and  disturbance  in  the  said  house  during  tht 

whole  night,  and  hinder  and  prevent  the  taid  C  D  and  his 

£simily  from  sleeping  or  enjoying  any  quiet  or  repose  in  tht 

said  house,  whereupon  the  said  C  />,  in  order  to'  preserve  the 

peace,,  and  restore  good  order  and  tranquillity  in  his  said  house, 

then  and  there  gave  charge  of  the  said  A  B  10  the  ssud  E  F^ 

then  aftd  there  being  a  constublc  of  the  said  parish  of  — — , 

and  foho  then  and  there  aav;  and  had  w>w(x)  of  the  aa^d  breach  - 

(yf  the  fieace^  so  committed  by  the  said  ^  5  as  aforesaid,  and 

then  and  there  requested  the  said  E  E,  so  being  such  constabfe 

as  aforesaid,  to  take  the  said  A  B  into  his  custody,  and  carry 

him  before  some  justice  or  justices  of  our  said  lord  the  king, 

assigned  to  keep  the  peace  in  and  for  the  said  county  of    ■     », 

to  answer  the  premises,  and  to  be  dealt  with  according  to  law ; 

and  the  said  E  E^  so  being  such  constable  as  aforesaid,  at  such 

request  of  the  saitl  C  Z),  then  and  there  gently  Idd  his  hands 

on  the  said  A  .'•  for  the  cause  aforesaid,  and  did  then  and  there 

take  the  said  A  B  into  his  custody,  and  did  carry  and  conduct 


■••Mrf^ASM 


■••« 


(x)  In  a  plea  justifying  an  impri-  And  in  a  late  ease  where  a  disturb- 
sontnent  by  a  constAble  not  nnder  a  anec  had  been  mudc  in  n  house  l»te  at 
warrant;  it  aeema  n«ee8sary  in  gene-  night,  and  the  plaintiff  woqld  not  go 
M>  to  aver,  that  the  constable  had  out,  but  wa9  not  guilty  of  a  breach  of 
view  of  the  breach  of  the  peace,  for  the  peace  within  the  view  of  tlie  con- 
it  has  been  decided  that  a  constable  stable,  a  very  able  pleader  advised  a 
cannot  arrest  for  ait  affray  out  of  his  special  plea,  omitting  the  above  afate- 
\iew  without  a  M'arrant,  except  felo-  ment,  considering  that  a  practice  eon- 
ny  is  likely  to  ensue,  Cro.  Pjiz.  375.  tmry  to  the  above  decisions  had  80 
S  Esp.  Rep.  540.  3  Hawk.  P.  C.  174.  long  ^e vailed,  and  was  so  necessary 
H4.  book2.  e.  13.  s.  8.  2  Hale*8  P.C.  for.  the  maintenance  of  a  proper  po- 
14.  I  Esp.  Rep.  994.  There  are  lice,  that  probably  a  diflerent  decl* 
precedents,  however,  omitting  such  lifMi  might  now  take  place. 
tUtdflMiit,    9Wetitw.  27.  3H  3^5* 


a 


534  PLEAS  IK  BAR. 

ImprifMiiment   bim  ihc  said  J  By  from  and  out  of  the  said  house  in  ordtfr  t# 
w/^  <wi*  pro-   cariy  and  convey  him  before  such  •justice  as  aforesaid,  to  be 
m  53  ji         there  dealt  with  according  to  law  for  his  said  offehce  and  breach 
of  the  peace,  to  wit,  at,  Sec.   aforesaid  ;  and  because  it   was 
^     '  then  and  there  late  at  night,  and  an  \mseasonableiimc  few  the 
said  E  F  to  cany  the  said  jf  B  before  Such  justice  as  aforesaid, 
he  the  said  E  F^  so  being  such  constable  as  aforesaid,  for  that 
reason  and  for  the  cause  aforesud,  necessarily  and  unavoidably 
imprisoned  the  said  A  B,  and  kept  and  detained  him  in  a  cer- 
tain prison  in  the  parish  aforesaid,  called  the    ■  ■    -,  until  the 
next  morning  ;  and  the  said  C  D  and  E  F  further  say,  that  on 
the  next  morning  as  soon  as  conveniently  could  be,'  he  the  said 
E  Fy  so  being  such  constable  as  aforesaid,  endeavoured  to  carry 
and  convey  the  said  A  B  before  such  justice  as  aforesaid,  to 
answer  the  said  premises,  and  to  be  dealt  with   according  to 
law,  and  because  no  such  justice  as  aforesaid  could  be  found 
'   near  to  the  said  prison,  and  because  it  was  then  and  there  ex* 
pedient  and  necessar}'  that  the  said  A  B  should  go,  proceed  and 
be  carried  in  the  said  cart  before  such  justice  as  aforesaid,  for 
the  purpose  aforesaid,  and  because  the  said  A  B  then  and  there 
refused  to  get  into  such  cart  for  the  purpose  aforesaid,  he  the 
said  E  Fy  so  being  such  constable  as  aforesaid,  and  the  said 
C  /),  in  his  aid  and  assistance,  and  at  his  request,  did  gently 
lay  their  hands  upon  the  said  A  B^  and   did  then  and  there 
gently  force  and  compel  the  said'v^  B  to  get  into  the  sidd  cart, 
and  to  go  and  travel  therein  the  said  distance  in  the  said  de- 
claration mentioned,  in  order  that  he  the  said  A  B  might  be 
carried  and  conveyed  by  the  said  j&  i^,  so  being  such  constable 
as  aforesaid,  before  such  justice  as  aforessdd,  to  answer  the 
premises,  and  be  there  dealt  with  according  to  law,  for  his  saui 
offence  and  breach  of  the  peace.    And  the  ssdd  C  D  and  E  F 
further  say,  that  afterwards,  and  while  the  said  £  F^  so  being 
such  constable  as  aforesaid,  was  so  carrying  and  conveying  the 
said  A  B  before  such  justice  as  aforesaid,  to  wit,  on,  Sec  afore* 
said,  at,  Sec.  aforesaid,  he  the  said  E  F,  at  the  special  solicit 
tation  and  request  of  the  said  A  J9,  and  upon  his  making  a 
reasonable  and  proper  submission  for  the  said  offence,  and  with 
#    235         *the  consent  of  the  said  A  B^  discharged  the  said  A  B  from 
and  out  of  his  said  custody,  and  then  and  there  permitted  him 

to  go  at  large  without  carrying  liim  before  such  justice  as 

e 
e 


%   ^ 
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jdbresaid^Cjr)  as  they  the  said  C  D  and  E  F  lawfully  might  for  Jmpmofment 
the  cause  aforesaid,  which  are  the  same  supposed  trespasses  in  ^^f^^'""'  ^^^" 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  A  B  hath  above  thereof  complained  against  the  said  C  D 
and   £  ^'i{^)  this,  &c.  [conclude   vtith  a  verification^  aa  aniCj 
43S.  4ixth  precedent, 1 

First  fUeOy  general  issuer  as  ante.,  5 1 9.     Second  fikoy  as  fol-  The  flke  in  « 
loivH ;]     And  for  a  further  plea  in  this  behalf  as  to  the  making  foj!^(^°*^** 
the  said  assault  upon  the  said  A  B^  in  the  said  first  count  of 
the  said  declaration  mentioned,  and  imprisoning  him  and  keepr 
ing  and   detaining  him  in  prison  for  a  part  of  the  said  time  in 
^e  said  first  count   mentioned,  to  wit,  for  the  space  of  eight 
iiours  part  of  the  time  in  that  count  mentioped,  the  said  C  D^ 
by  leave  of  the  court  here  for  this  purpose  first  had  and  obt^-> 
ed,  according  to  the  form  of  the  statute  in  that  case  made  and 
provided,  says,  that  the  said  A  B  ought  not  to  have  or  main** 
tain  his  aforesaid  action  thereof  against  him,  because  he  saysy 
that  just  before  the  said  time,  when,  &c.  in  the  said  first  cou^ 
mentioned,  to  wit,  on  the  same  day  and  year  aforesaid,  at^  &c. 
aforesaid,  the  said  A  B  with  force  a^d  arms,  &c.  made  an  as^ 
sault   upon  the  said   C  /),  and  beat  and  ill-treated  him,  and 
thereupon  the  said  C~.D^  there  and  then  gave  charge  of  the     « 
aaid  A  B^  to  a  certain  peace-officer  of  our  said  lord  the  kingf 
vho  then   and  there   had   view  of  the   said  breach  of  the 
peace  of  our  said  lord  the  king,  so  committed  by  the  said  A  B 
as  aforesaid,  ■  and  requested  the  said  peace-officer  to  take  the 
said  A  B  into  his  custody,  and  carry  him  before  some  justice 
or  justices  of  our  said  lord  the  *ldng  assigned  to  keep  the        ^537 
peace  in  and  for  the  said  county  of         ■,  to  answer  the  pre- 
mises, and  to  be  examined  and  dealt  with  according  to  law ; 
and  the  said  peaceKifficer,  at  such  recjuest  of  the  said  C  Z>,  and  * 

the  said  C  /),  in  the  aid  and  assistance  of  the  said  peace-officer, 


(^)  This  statement  of  fleren(]ftat*s  (r)  Jt  may  be   neeesstry  in  some 

release,  is  to  be  according  to  the  fact*  cases  to  insert  the  avermeDt,  QaUe, 

9i/«re  the  sufficiency  of  the  statement^  5S0.  n.  (^ ). 

5  East,  394.    3  HawH>  P-  G.  174.  (a)  See  the  notes  to  the  last  pre^ 

^  cedent: 


t.' 


I 
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hnpritmrnent   then  and  there  gcntijr  laid  their  bands  iip«n  the  aaki  J  ff^  im 
nmierfiraces^.  ^^^^^  ^^  ^^^^  ^^  ^^  then  and  ikere  take  the  aaid  ^  Zi  into 

the  custody  of  8U<^  peace-officer,  amd  kept  and  detained  him  so 

in  custody  until  the  said  ^  B  afterwarda,  and  as  soon  4is  con* 

.   veniently  could  be^  was  carried  before  one  of  his  majesty's 

justices  assigned  to  keep  the  peace  in  and  for  the  said  county 

of ,  for  examination  concerning  the  premises,  and  to  be 

dealt  with  according  to  law,  and  on  that  occasion  Che  said  ji  B 
was  necessarily  and  unavoidably  imprisoned,  and  kept  and  de- 
tained in  prison  for  the  said  space  of  time  in  the  introduetorf 
part  of  this  plea  mentioned^  as  he  lawfully  might  for  the  oautt 
aforesaid ;  which  are  the  same  supposed  trespasses  in  the  intro* 
ductory  part  of  this  plea  mentioned,  and  whereof  the  said  wtf  B 
*  hath  above   thereof  complained    against  him   the  said  C  D, 

And  this,  ^c.  [conckide  with  a  vtrtfictaiorty  as  antCy  433.  9ix^ 
ftrecederui] 

m 

JustincAtio^  {FirMtfUia,  gcneraliMfie^  as  antt^  510;  Seeomd  filiOy  as /ht- 
kc^bya^shl-  ^^  •]  ^^  ^^  *  further  plea  in  this  behalf  as  to  the  makhi|^ 
riff's  officer    ^fa^  ^g^  assault  in  the  said  first  count  mentioned,  and  with  a 

ana  another 

In  bis  assist-  little  force  and  violence  pushing,  forcing,  and  thrusting(r)  #re 

i»tttot"ii?atnst  ^^  -^  ^  ^^^  **^  °^^  ^^  ^*^®  ®*^^  messuage  or  dwelSng-bonse 

piHintifr.(6)  in  the  said  first  cowit  of  the  said  declaration  mentioned,  into 
0    coo 

^*^^         the  said  street  therein  sJso  mentioned^  and  wMlst  the  said  jtM 


i^<«(fcMl^.l^lX»— ^— »i^»— **»!   »       ■  I    «  I     ■  P  Jill  ■  1    <l^^l»»^ 


(A)  See  the  precc<leat8,  3  Lev.  61.    ty   in   issuing  the  vrit^    the  ojBcer 
t  Sannd.  396. 298.  n.  5.    1  Rich.  C.  P.    should  justify  separately,   and  if  the 
151.  9  Wentw.  Ind«:«,  98  to  104.  109.    ofllioer  have  been  guilty  fifnny  excess^ 
As  to  the  niode  of  pleading,  see  1    the  plftinti4f  in  the   originiil  aedos 
Saund.  396.  n.  1.298.  n.  1.    Com.  Dig.    should  also  plead  separately,  2  Stn. 
Pleader,  SM,  24.  Ante,  vol.  1.  Index,    1184.     t  Salk.  408,  409. 
tit.  PrucatB  /  as  to  the  sfeaXfeuient  •€       (c)  The   raeital  of  the  trespflBMi 
different  process,   see  an/e,   162  to    intended  to  he  justified)  aauft  depend 
168.    How  to  plead    in  an   inferior    on  the  facts  of  e^ch  particular  case, 
court,  Cowp.  IS.    2T.  R.  172.  Cora.    When  the  plea  justifies  a  xronndmg 
Dig.  Pleader,  3  M.  24(.    Jmtifieation    and   aetval  beatings  or  mope  than  a 
under  a  latitat,  executed  in  London    molUter  manui  imposuit  to  make  the 
by  a  Serjeant  at  maee,  9  Wentw.  331.    arrest,    the  pai'ticular  resistance  or 
If  the  arrest  were    under  a  bill  c^    occasion  of  such  wounding,  &c.  must 
Middlesex,  or  a  special  ca))ia«  by  on-    be  stated  in  the  sulisequent  part  of 
ginal,  or  a  capiat  in  C.   P.  describe    the  plea,    aa  in  this  precedent,  see 
the  process  as  ante,  162  to  168.    If    ante,  529.  n.  (o),  and  1  Sauud.  296. 
there  be  any  doubt  9$  to  the  re^ilari-    n.  1. 


i 
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QOlMl&ued  ^tk .  the  ground  in  the  said  straet,  pulling,  hafing^  Ttnpriitmment 
and  dragging  him  u{K)^  his  back  thiH>ugh  the  mud  and  dirt,  in  ^nfhrprocest. 
end  along  the  said  street,  and  for  the  distaftce  and  length  .of 
way  in  the  said  first  count  also  mentioned,  and  thereby  a  little 
(urting,  bruising,  and  wounding  the  said  ^  B  ;  and  as  to  the 
imprisoning  the  said  J  B^  and  keeping  and  detaining  him  in 
prison  for  the  said  space  of  time  in  the  said  first  count  men- 
tipned,  and  as  to  the  rending,  tearing,  damaging^  and  spoil- 
ing the  clothes  and  wearing  apparel  of  the   said   A  B  m  the 
said  second  count  mentioned,  by  the  said  C  D  and  M  F  abovo 
supposed  to  hare  been  done,  the  said  C  D  and  E  F^  by  leave 
of  the  co\^  here,  for  this  purpose  first  had  and  obtained,  ac- 
oording  to  the  form  of  the  statute  in  such  case  made  ami  pro- 
vided,  say  that  the  said  A  B  ought  to  have   or  maintain   his 
sdbresaid  action  thereof   against  them,  because  they  say  that  isBninjf  f»f  the 
before  the  said  time,  when,    Sec.  in  the  said  first  and  second  ^^^*^^* 
counts  mentioned,  to  wit,  on.    Sec.  a  certain  writ  of  our  lorvl     - 
the  now  king,  commonly  called  a  latitat^  was  issUed(tf)  out  of 
the  court  of  our  said  k>rd  the  king,  before  the  king  himse^ 
the  said  court  then  and  still  being  holden   at    IVeatmrutety  in 
the   county  of  Middle^ex^t^e)  directed   to  the  then  sheriff  of 

,  by  which  said  writ  our  said  lord  the  king  commanded 

the  said  sheriff  that  he  should  take  the  said  A  J9,  if  he  should 
be  found  in  his  bailiwick,  and  keep  him  safely,  so  that  be  might 
have    his   body   before  'our  said  lord  the  king  at  fVettminater         ^    -^^ 

a^resaid,  on next,  after  —— ,  to  answer  to  the  s^d  £  F 

in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  -fi  jP  against 

the  said  A  Bj  fijr  — /.  upon  promises,  according  to  the  custom 

of  the   said  court  of  our  said  lord  the  king,  before  the  king . 

himsetf  to  be  exhibited,  and  that  the  said  sheriff  should  have 

Uiere  then  that  writ  ;  which  said  writ  was  then  and  there  ddly  Tndoned  f^* 

iiulorsed  ibr  bail  for  — ^.  by  virtue  of  an  affidavit  of  the  cause  ^^^J^^    ' 


{d)  See  3  Lev.  63.  if  the  plaintiff  is  usual  to  refer  to  the  afBdavIt  to 

in   the  original  action  justify  alone,  holt]  to  bail,  1  Sauod.  296.  n.  ^     3  T. 

tJifr  plea  may  state  that  he  caused  it  R.  183.    But  it  h  uonecessaiT'  to  state 

tt>  be  issued,  he.  the  particulars  of  the  cause  of  action 

(«)  As    to  this   aUe^atioa,    ante,  even  in  a  juatificatioo  by  the  plaintift' 

162.  n.  ({).     1  Saund.  500.  b.  n.  7.  in  the  original  action,    and  though 

(y)    See  ante,  163.  the  indoi'se-  under  process  of  an  infcrier  coitrt, 

•meat  fdr  hail  shenid  be  stated,  and  it  3  T.  R.  183.   'Cowp.  IS. 


.• 
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of  action  of  the  said  £  Fy  in  that  behalf  before  then,  duljr 
made  and  affiled  of  record  in  the  aaid  court  of  oiir  said  lord 
the  king,  before  the  king  himself,  at  IVeatminater  afore8au:|  ac* 
cording  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  which  said  writ  so  indorsed  for  bail  as  aforesaid| 
afterwards,  and  before  the  return  thereof,  and  also  before  the 
said  time,  when,  &c.  to  wit^  on,  Sec.  at,  Sec.  aforesaid,  was  de* 
livered  to  G  H^  Esquire,  who  then  and  from  thenceforth  until, 
and  at,  and  after  the  return  of  the  said  writ,  was  sheriff  of  the 
said  county  of  ■  ■  ,  to  be  executed  in  due  form- of  law  ;  and 
thereupon  the  said  G  //,  so  being  sheriff  as  aforesaid,  afterwardsi 
and  before  the  return  of  the  said  writ,  and  before  the  said  time^ 
when,  &c.  in  the  said  first  and  second  counts  mentioned,  to  wit, on 
the  same  day  and  year  last  aforesaid,  at.  Sec.  aforesaid,  made  his 
certain  warrant  in  writing,  under  his  hand  and  seal  of  office 
of  sheriff  aforesaid,  directed  to  the  keeper  of  the  gaol  of  the 
said  county  of  ,  and  to  the  said  C  />,  the  said  sheriff  'a 

bailiff,  and  thereby  commanded  him  the  said  C  i>,  that  he 
abould  take  the  said  A  B^  if  he  should  be  found  in  his  baili- 
wick, and  safely  keep  him  so  that  the  said  sheriff  might  have 
t)ie  body  of  the  said  A  B  ^before  our  said  lord  the  king  at  IVeat^ 

minster  aforesaid,  on  — —  next,  after ,  to  answer  the  said 

E  F\n  the  plea,  and  to  the  bill  in  the  said  writ  mentioned  ; 
which  said  warrant,  aflecwards,  and  before  the  return  of 
the  said  writ,  and  before  the  said  time,  when,  &c.  in  the  said 
first  and  second  counts  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  &c.  aforesaid,  was  delivered  to  the  said  C  £), 
to  be  executed  in  due  form  of  law.  By  virtue  of  which  said 
writ  and  warrant,  the  said  C  i>,  as  such  bailiff  as  aforesaid, 
and  the  said  E  F^  as  his  servant  and  by  his  command,  after- 
wards, and  before  the  time  appointed  for  the  return  of  the  said 
writ|  to  wit,  at  the  said  time,  when,  &c.  u^  the  said  first  and 


(^)    Examine  with  the   warrant,  der  seal,  2  Saund.  305.  n.  13.  an4  w^ 

Sae  the  pi*ecedent  S  Lev.  63.  and  the  the  precedent,  1  Saund.  296.  When  it 

mode  of  pleading  a  warrant,  I  Saund.  is  necctsarjr,  see  Com.  Dig-  I*leadera 

S98.  n.  5.    It  is  not  oeeessary  in  tliis  3  M.  24. 
case  to  state  that  the  warrant  was  un- 


i 


* 
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second  counts  mentioned,  and  within  the  bsuliwick  of  the  said  imprisonment 
sheriff,  to  wit,  at,  &c.  aforesaid,  took  and  arrested  the  said  «''^*/^'^^*- 
^  B  by  his  body  in  the  said  messuage  or  dwelling-house  in 
the  said  first  count  mentioned,  and  kept  and  detained  him  in 
;'the  custody  of  the  said  C  D^  at  the  suit  of  the  said  E  F^  for 
the  cause  aforesaid,  for  the  sud  space  of  time  in  the  s^d  first 
count  mentioned,  as  it  was  lawful  for  them  to  do  for  the  cause 
afore8aid.(A)    And  because  at  the  ssdd  time,  when,  &c.  in  th0  Necessity  to 
said  first  and  second  counts  mentioned,  the  said  A  .9  having  J^2o*iip\^ 
been  so  arrested  as  aforesaid,  it  was  necessary  and  expedient,  of  safe  custo- 
in  order  to  keep  him  in  safe  custody,  under  and  by  ^rtue  of  resisunccCA) 
'the  said  writ  and  warrant,  and  to  prevent  him  from  escaping 
out  of  such  custody,  that  the  said  A  B  should  be  takien  by  and 
in  the  custody  of  the  said  C  Z),  out  of  the  said  messuage  or 
dwelling-house,  in  the  said  first  count  mentioned,  (the  same 
not  being  a  place  where  the  said  A  B  cQuld  be  kept  in  safe  cjia- 
.tody  by  the  said  Ci),  in  pursuance  of  the  said  writ  and  warrant,)        t,    r 
to  some  place  in  the  said  bailiwick,  where  he  might  be  kept  in 
the  safe  custody  of  the  said  C  />,  under  and  by  virtue  of  the  saU 
writ  and  warrant,  and  because  the  said  ^i9,  being  then  and  there         ..      v 
requested  by  the  said  C  />,  peaceably  and  quietly  to  go  out  of  the     '         ♦    - 
ssdd  ^messuage  or  dwelling«house  with  the  said  C  D  for  the  pur-         ^   ka\ 
pose  aforesaid,  would  not  peaceably  or  quietly  go  with  nor 
could  otherwise  be  taken  by  the  said  C  D  from  and  out  of  the 
said  messuage  or  dwelling-house  to  such  place,  for  the  pur- 
pose of  being  kept  in  safe  custody  as  aforesaid,  the  said  C  D 
as  such  bailiff  as  aforesaid,  and  the  said  E  F  as  his  sei^vant, 
and  by  his  command  before  the  time  appointed  for  the  return 
of  thesud  writ,  to  wit,  at  the  said  time,  when,  &c.   in  the  sai(|. 
first  count  mentioned,  within  the  bailiwick  of  the  said  sheriff, 
were  forced  and  obliged  to,  and  did  then  and  there  necessarily 
and  unavoidat^ly,  in  order  to  keep  the  said  A  Bin  safe  custody, 
under  and  by  virtue  of  the  said  writ  and  warrant,  and  to  pre- 
vent him  firom  escaping  out  of  the  custody  of  the  said  C  />,  • 


(7i)  Where  only  an  arrest  isjusti-  terybe  justified,  the  occasion  there* 

fied,  the  plea  ends  here  with  a  veri-  of  must  be  stated  as  in  the  above  pre« 

fication,    see  the  precedent,    3  Lev.  cedent,  arife,  539.  n.  (o),  and  t  Saund. 

63;  bat  if  a  wounding  or  actual  bat-  S96.  n.  1. 

Vol.  II.  [  61  ] 
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'imprUoiiMtent  SO  being  such  bailiff  as  aforesaid)  viUl  a  iittiogibrceraiid  vio- 
tproctss.  jgjjjjg^  pusji^  force,  and  thrust  the  said-  «^  ^.  fitnn  and  out  of 

^  the  said  messuage  or  dweliing-hou^e  in  the-.s&dd  first  count 

PlaindfT's  at-  mentioned)  into  the  said  street  there  i^^nd  because  thie   said 
^pe^'  ^  ^*'  vdf  B  at  the  said  times,  when,  &c.  in  the  said  first  and  second 

K  counts  mentioned)  being  dowti  on  the  ground  in  the  said  street} 

ti'holly  refused  peaceably  pr  quietly  to  go  with)  nqr  ooald  be 
otherwise  taken  by  the  said  C  /)  to  a  place  wherein  he  might 
be  kept  in  safe  custody,  under  and  by  virtue  of  the  said  writ 
and  warrant)  and  being  so  in  custody  as  aforesaid,  attempted  to 
escape  from  and  out  of  the  same  custody,  the  said  C  D  and 
.  ^-  F^  for  the  purpose  of  taking  him  to  some  place  of  safe 
custody  as  aforesaid,  and  to  prevent  him  from  escaping  out  of 

^  .  the  custody  of  the  said  C  i),  were  forced  and  obliged  to  puU» 

haul,  and  drag  the  said  ^  B  upon  his  back  through  the  mud 

\  V  .  *     "    ^"^  ^^^>  ^^  ''^^^  along  the  said  street  there,  for  the  distance 

H&  xufd  length  of  way  in  the  said  first  count  mentioned,  and  in  sg 
doing;,  unavoidably  a  little  hurt,  bruised,  and  wounded  the  said 
A  fi,  and  a  little  rent,  tore,  dama.^;ed  and  spoiled  the  said 
clothes  and  wearing  apparel  of  the  said  A  B^  in  the  said  se- 
cond count  mentioned)  the  said  C  D  and  E  F  doing  as  little 
damage  to  the  said  A  B  and  his  said  clothes  and  wearing  ap- 
parel, as  they  possibly  could  on  those  occasions ;  which  are 
^  542  ^^  *said  supposed  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  and  whereof  the  said  A  B  hath  above  com- 
plained  against  them  the  said  CD  and  E  F^{i)  And  this,  &c« 
^joonclude  toiih  a  verification^  as  ante^  422.  aixth  firecedent.^ 


*» 


*    -c 


Thelikebythe  '  [_Same  aa  the  last  firecedent  as  far  as  the  obelisk^  ondtting  the 

cer  to  whom  '^^^temerit  of  the  warranty  and  alleging  that  the  sheriff  himself 

the  vHt  is  di-  jnade   the  arrest*  and  state  the  return  of  the  writ  as  follows  :1 

i-ectecl.(A?)  '                                             *'                                         ''. 


(i)  If  tlie  defendants  jastify  an  ar-  prisonraent  by  force  of  tuefa  pmoess, 

rest  at  anotlierptaoe  or  time  than  that  he  must  shew  the  writ  to  be  returned^ 

mentioned  in  the  declaration,  there  bat  the  bailiff  who    has    a  warrant 

may  be  occasion  here  for  a  traverse,  from  the  sheriff  or  any  peraon  who 

as  ante,  530.  and  sec  the  precedent,  acts  in  his  aid  need  not,  1  Salk.  409. 

3  Lev.  63.  1^  Mod.    396.  Cora.  Di^.  Pleader,  3 

(Jc)  bee  the  precedent,  Latv/.  936.  M .  24.  6  T.  R.  tdi.  Ante,  vol.  1 .  Index, 

If  the  ftfiei-iH^,  or  the  officer  to  whom  tit  Procets. 
mesne  process  is  4lireetedy  justify  im- 


K. 


•■1,  X"  ^  "  "    ■"• 


;"■■■  '^ 
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And  the  said  C  D  further  saith,  that  afterwards,  and  at  the  re-  Imprhoiiment 
turn  of  the  said  writ,  to  wit,  on  the  said      ■     next  after  — ,   '*  *** 

he  the  said  CD  duly  returned  the  said  writ  to  the  said  court 
of  our  said  lord  the   king,  before  the  king  himself,  at  IVcat^      ^,^         ^ 
Minster  aforesaid,  and  then  and  there  returned  thereon,  that  by  •«  ^ 

virtue  thereof,  he  the  said  C  D  had  taken  the  said  A  B,  whose 
body  he  had  ready,  as  by  the  said  writ  he  was  commanded ; 
as  by  the  said  writ,  and  the  said  return  thereof  remaininj^  of 
record  in  the  said  court  of  our  said  lord  the  kiAg,  before  the       "*    '. 
'  king  himself  here,  to  wit,  at  Westminster  aforesaid,  more  fully         ^  ^ 

rv  - 

appearst     And  this,  &c.  [conclude  with  a  verification^  as  antCf^     ^ 
4,22.  sixth  precedent. 2  "^  ,^ 

r  First  filea^  general  issue,  as  ante*  5 1 9.  second  filea^  as  follows  ;1  JwstificatMm 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  assaulting  uoderftcnpias 

the  said yf  B,  in  the  said  first   count  of  the  said  declaration'  J^i^*(^)  ^^^^' 

tnentioned,  and  imprisoning  him  and  'keeping  and  detaining*        *   543 

him  in  prison   for  the  said  time  in  the  said  first  count  men-    -. 

tioned,  above  supposed  to  have  been  done  by  the  said  C  -D,  he     .       ' 

the  said  CD  by  leave,  &c.  (actio  non^  asante^  421,  422.)    Be-  Recovery    oT 

cause  he  says  that  one  E  F  before  the  said  time,  when,  8cc.  to       ^\  ^^  * 

wit,  in      •       term,  in  the year  of  the  reign,  &c.  {state    ^  " 

the  recovery  of  the  judgment  in  debt  or  assumfisit^  and  the  re»     '      .      f    ^ 

ference  to  the  record^  as  in  the  firecedents^  ante^  147  to  150.  and 

then  proceed  as  follows ;)  And  the  said  C  D  in  fact  further  Defendant  as 

,  .     J-.  -  ,      .  attorney  usu- 

saith,  that  he  the  said   C  D  before  and  at  the  said  time,  when,  ed  ea.  sa. 


&c.  was,  and  from  thenceforth  hath  been,  and  stilt  is,  one  of  the 
attorneys  of  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  {or  if  in  C.  P.  "  of  the  bench  aforesaid*^)  and& 
that  being  such  attorney,  and  the  said  judgment,  so  recovered 
by  the  said  £  -P  as  aforesaid,  being  in  full  force,  and  the 
damages  therein  mentioned,  and  sO  adjudged  to  the  said  E  F 
as  aforesaid,  unpaid  and  unsatisfied  he  the  said  C  D  before  the 


f 


{I)  See  tfae  precedents,  9  Wentv.  state  the  jndgn^ent  as  well  as  the  er-. 

>35t.  and  Index,  106.  ke.     Com.  Dig.  ecution,  1  Salk.  409.    *nd  the  officer 

Pleader,  3  M.  24.    In  a  justification  should  not  join  with  aim  if  there  be 

under  a  ca.  hi.  by  the  plain UfF  in  the  any  doubt  as  to  the  regularity  of  the 

finrmer  suit  or  his  attorney  he  nust  judgiiiout,  £  Stra.  1184- 
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Maprisottment  said  titue^  wjien^  Scc.  to:wit»  cm  the— -—  day  of  — ^i"iii  Uutr 

r process,  ^^^^^_^  ^^^^  afiMcsaid,  aB  the  Uiwful  attorney  jrf  and  for  the  «d 

JS  ^>  in  that  behalf,  and  by  virtue  of  his  retainer  in  that  bektf 

caused  to  be  issued  out  of  the  said  court  of  our  said,  lord  ih^ 

king,  before  the  king  hiroself,  {or  i/in  C.  Fi  *^  of  the  deaih 

aforesaid^")  at  Westminster  aforesaid,  upon  the  said  judgme^ 

a  certain  writ  of  our  said  lord  the  king,  cMedAcafiihu  ud  sati^ 

faciendum  against  the  said  ji  jB,  directed  to  the  sheriffs  of 

Londonj  by  vhich  said  writ,  our  said  lord  the  king  coitinanded, 

&c.  (here  state  the  ca,  sa.  as  antej  148.  and  then  proceed  as 

bcUvefy  of    follows  :)  vrhich  said  w|rit  he  the  said  C  /)  as  such  attorney  for 

duit  to  ^^-  1^  ^d  M  F  9s  aforesaid,  and  as  he  lawfully  mighty  aftec^ 

nfs  of  Lon^  wards,  and  before,  the  return  thereof,  and  also  before  the  said 

time,  when,  &c.  to  wit,,  on  the  ■  ■■  ■■■  day  of.       ,  A.  -D.  — — j 

at,  Sec.  aforesaid,  delivered  to  one  ,  esq.  and  ,  eat): 

•    who  then  and  from  thenceforth,  until,  and  at,  imd  aftc^*  tlie-etiid 

*^      time,  when,  &c.  were  sheriffs  of  London^  to  be  executed  in 

^  544        due  form  of  law  ;(m)  *by  virtue  of  which  said  writ,  the  said 

'    *  sheriffs  pf  London^  afterwards,  and  before  the  return  of  the 

The  capuoB,  ^^  ,^^j^^  ^  ^.^^  ^^  ^^  ^^  ^^^  ^^^^  j^^  ^^  ^^  declaration 

mentioned,  being  the  said  time,  when,  &c*  and  within  their 
bailiwick  as  such  sheriffs,  that  is  to  say,  at  2i(»m/on  aforewd, 
in  the  parish  and  ward  aforesaid,  took  and  arrested  the  said 
<f  i9  by  his  body,  and  kept  and  detained  him  (n  their  cuatof^*, 
under  and  by  virtue  of  the  said  writ,  and  for  the  cause  th^ran 
specified,  for  the  said  time  in  the  said  declaration  mentioBed, 
as  they  lawfully  might,  which  is  the  sud  supposed  trespass  in 
.  the  introductory  part  of  this  pica  mentioned,  and  whereof  the 
said  A  B  h^th  above  complidiied  against  him  the  said  CD.  And 
this,  &c.  ^conclude  with  a  verification^  as  ante^  422.  sixth  ftrt'^ 
.  cedentJ^ 

1'he  like  by  a      [First  JileOy  generalissuey  as  antCj  5 id.  Second /deay  asfoBovfs :) 

uitXr  a  nvnt  A^d  for  a  further  plc^a  in  this  behalf,  as  to  the  said  assaulting 
of  ca.  8a.(«) 


{m)    In    another  precedent,     Uic  cedent.  Com.  Dig.  Pleader^  3  M.  ^. 

'  sherUT's  warrant  was  stated,  9  Wentw.  If  the  sheriff  or  his  officer  plead  seps- 

351.  rately,  he  need  not  state  the  JQcSfi^ 

f^^)  Sec  the  notes  to  the  last  pre-  inenii  id.  ibid. 


iV 
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tbe  add  A  BmUbt  said  first  count  of  the  sidd  declaratimi  men-  Aiprisonmeni 
tknoed,  and  imprisoniDg  hiiDt  &nd  keeping  and  detaining  him  /»*9retf«. 

ilk  pitoon  for  the  said' time  ia  the  sdd  first  count  in  the  said 
dedanidon  mentioned,  and  above  supposed  to  have  been  done 
by  the  said  C  />,  he  the  said*  C  i>,  by  leave,  &c.  {actio  non^  as 
onte^  42 1 .)  because  he  says,  that  one  E  F^  before  the  said  time« 
when,  kc.  to  wit,  in  — •  term,  in  the  — —  year  of  the  reign 
of  our  sud  lord  die  now  king^  sued  and  prosecnted  out  of  the 
said  c<Hirt  of  our  said  lord  the  king,  before  the  king  himself, 
(or  if  in  C.  P.  *  cut  qf  the  c<mrt  of  our  9aid  lord  the  king  qf 
the  denth")  (the  said  court  then  and  still  being  held  at  West- 
muutevy  in  the  county  of  MddlcBex^)  a  certain  wnt  of  our  saidi 
lud  the  now  king,  called  a  cafiia9  ad  satisfaciendum^  against  the 
aaidvf  B^  directed  to  the  sheriff  of  — — ,  by  which  said  writ  our 
eaid  lord  the  king  commanded  the  said  sheriff  that  he  should 
,  *lake  the  said  ^  B,  if  he   should  be  found  in  his  bailiwick>        ^  545 
•and  him  safely  keep,  so  that  he  might  have  his  body  before 
our  said  lord  the  king,  {or  if  in  C.  P.  «  before  his  majesty*^ 
justices  qf  the  benchj*)  at    Westmtnsterj  on  ■  next  after 

then  next  and  now  last  past,  to  satisfy  the  said  E  Pkh:    ' 
which  in  the  said  court  of  our  said  lord  the  now  king,  be- 
.  fore  the  king  himself,  {or  if  in  C.  P.  "  before  his  majesty*s  justices 
of  the  bench  ajbresaid^'*)  at  Westminster  aforesaid,  were  award- 
ed  to  the  said  E  F  for  lus  damages,  which  he  had  sustained  as 
.  well  by  reason  of  the  not  performing  certain  promises  and  un- 
dertakings made  by  the  said^  B  to  the  said  E  F^  9A  for  his 
costs  and  charges,  whereof  the  said  A  B  was  convicted,  and 
.  that  the    said  sheriff  should  tiave  there  that  writ ;  which  sdd 
writ  was  afterwards,  and  before  the  return  thereof,  and  also  be- 
fore the  said  time,  when,  &c.  to  wit,  on  the  ^— —  day  of  , 
A,  D,         ■)  at,  &c.  aforesaid,  delivered  to  one  ■  ■    »>  esq.  who 
then  and  from  thenceforth,  until,  and  at,  and  after  the  said  dme,. 

%  t 

\  when,  &c.  was  sheriff  of  '  ■  ■■  aforesaid,  to  be  executed  in 
due  form,  of  law  ;  whereupon  he  the  said  — -— ,  so  being  sucb  Wsmnt  i» 
sheriff  of  — —  as  aforesaid,  afterwards  and  before  the  return  of  ^J^f®"^^*"*- 
the  said  writ^  and  also  before  the  said  time,  when,  &c.  to  wlt^  on» 
&c.  last  aforesaid,  at,  &c.  aforesaid,,  for  having  execution  of  the 
said  writ,  made  his  warrant  in  writing,  sealed  with  the  seal  of  his 
said  office  of  sheriff  of  ■  ■  '  aforesaid,  and  then  and  there  di- 
rected the  same  to  the  said  C  Z>,  who  then  and  there^  and  until,     . 


r-   :  ^ 
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inprimmmeni  and  at,  and  after  the  said  time,  when,  &c.  was  bailiff  ©f  dfe  wdd 

wukrprocets.  gij^riff  of ^  and  by  the  said  warrant  commanded  him  that  he 

ahould  take  the  said  ^  By  if  he  should  be  found  within  tJie  said 
sheriff's  bailiwick^  and  him  safely  keep,  so  that  he  the  said  sheriff 
might  have  his  body  befiore  our  said  lord  the  king,  (of  if  in 
C.  P.  ^  before  his  majesty's  justices  sf  the  bench^^y  at    West^  . 

minsterj  on  the  said  —  next  after ^  to  satisfy  the  vaid 

E  F  for  his  damages  aforesaid,  by  him  in  form  aforesaid  re* 
covered,  according  to  the  exigency  of  the  said  writ  |  which 
^546         ^d   warrant  ^afterwards,  and  before   the  return  of  the  sai<l 
'  '        .    writ,  and  also  before  the  said  time,  when,  &c.  to  wit,  on.  Sec. 
last  aforesaid,  at,  Sec.   aforesaid,    was   delivered  to  the    said 
C:^>d<m  an*    C  />  to  be  executed  in  due  form  of  law  ;  by  virtue  of  whidi 
rant  *^  ^*"^    *dd  warrant  the  said  C  Z),  as  such  sheriff's  officer  as  aforesaid,' 
.„  afterwards,  and  before  the  return  of  the  said  writ,  to  iwt,  m 
'  .the  -same   day  and  year  in  the  s^dd  declaration  mentioned,  be- 
ing the  said  time,  when,  8cc.  within  the  bailiwick  of  the    sai* 

then  sheriff  of 'aforesaid,  that  is  to  say,  at,  fee.  albresaidy 

in  execution  of  the  said  warrant,  gently  laid  his  hands  upeft 
'  .  the  said  A  B^  \q  take  and  arrest  him  by  virtue  of  the  said  writ- 
and  warrant,  and  did  then  and  there  arrest  and  take  him  int©' 
custody  by  virtue  of  the  said  writ  and  warrant,  and  kept  and 
*  detldned  him  in  custody  by  virtue  of  the  said  writ  and  warrant, 
and  for  the  cause  therein  mentioned,  and  in  the  said  writ  spe- 
ciiied  for  the  said  time  in  the  said  declaration  mentioned)  as  he 
lawfully  might  for  the  cause  aforesaid  ;  which  are  the  aaid. 
supposed  trespasses  in  the  introductory  part  of  this  plea  naeO'^* 
tioned,  and  whereof  the  said  A  B  hath  above  thereof  com* 
plained  against  him.  And  this,  &c.  [conclude  with  a  vtrifictf 
tioTiy  as  antCy  422.  sixth/irecedcntj] 

property.  ats.   \,[I^r8t /ilcUy  general  issucy  as  aniCy  519,     SecoTid  pleUyOB 

Jastiiication     A  B.  ^follows :]     And  for  a  further  plea  in  this  behalf,  as  to  j 

of  taking  and  -    -  J 

r  p       .III      •    -    .1  I  ■■.■■—.  --  ■      ■    ..I     ■  ■■  - ■ I - 

MtU<;  as  a  ills-  ] 

tress    da- 

nage-feasant.        (®)  See  the  prece(lents,  9  Wentw.     safficient  t©  state  that  the  defendant 

ifi)                  fndex,  71,  72.  76.  78.  and   the  law,  was  *' lawjullif  possessed/*  ante,  5t6. 

Com.  Dig.  Pleadci',  3  M.  i6.    In  re-  notes  {q)  and  (r).  I  Saund.  221.  n.  1. 

pleviii  wc  have  seen  tTiHt  it  is  neces-  I  East,  2t2.    If  the  defendant  justify 

sary  in  the  pica  to  set  forth  the  de-  as  servant  of  another,  state  in  the 

fendantV  title,  but  in  ti^spms  U  Is  oommeuceiQeiit  of  the  plM»  tkai  one 


'J 

ri 


"    « 


^ 
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"■■^ ' ' ' 

t^  s^lb^Sf^  and  taking  the  sa|4  cattle  of  the  said  .^  ^r  in  the  JHttreMy  dd- 
tMud  ferst  count  of  the  said  djsclaration  meutioned,  and  leading  ^^^y^^^^- 
HVid  driying  away  the  same)  and  impowdipg  and  keejung  the 
same  fbr^  the  space  of         -^  part  of  t^e  said  time  in  the  said 


^•Wfcf 


first  ^cQunt  mentioned^  and.until  the  fiaid  j1  B  was  forced  i^nd; 
^iiged  to  pay  the  said  sum  4i£  r-^.  Iq  the  said  first  count  n^eff* 
tioned;  to  have  the  same  released  and  restored  to  hifix  th^  said 
A  B^  SAin  the  said  first  count  mentioned^  thessdd  CD  by  leaves 
ff;.Q,  ^and  actio  non^  09  antcy  A2\.   third  firecedent.)      Because 
1^  says  that  the  said  C  Dy  before  and  at  the  said  time,  when^ 
4cc.  was  lawfully  possessed  of  a.  certain  close,  or  piece  or  par^  ^^ 
eel  of  land  with   the  appurtenances,  called         ■,  situate  and^  . 
being  io  the  parish  aforesaid^  in  the.  county  aforesaid  ;{/k)  and 
because  the  said  cattle  in  the  said  first  count  mentioned,  before . 
und  at  the  said  time,  when,  &c.  in  the  said  first  .count  men«»^  _ 
tioned,  were  wrongfully  in  the  said  close,  or  piece  or  paixel  of  r' 
land  of  him  the  said  C  D,  in  which,,  ^c.  eating  and  depasturingv  ^ 
the  grass  and   herbage  of  the  said  CD  there  then  growing, 
aed  doing  damage  there  to  the  said  CZ>,  he  the  said  C  JD,  at 
the  said  time,  when,  &c.  seized  and  took  the  said  cattle  in  tho  ^  ^ 
said  declaration  menticmed,  in  the  said  close,  piece  or  parcel  > 
of  land  of  the  said  C  Z),  so  doing  damage  therein  as  aforesaid^ 
as  a  distress  for  the  said  damage,  and  led  and  drove  away  the^  ' 
same  out  of  the  same  close,  in  which,  |cc.  fio  a  cerudn  com- 
mon pound  in  the   parish  aforesaid,  and  there  impounded  the 
S|Die,  and  kept  the  same  so  impounded  for  the  said  space  of, 
time  in  the  introductory  part  of  this  plea  mentioned,  and  until 
the  said  A  B  paid  to  him  the  said  C  D,  the  said  sum  of  — /.  hij^ 
tb9  said  first  count  mentioned  to  have  the  same  released  and 
restored  to  him  the  said  A  By  ^  and  for  and  the  same  then  and . 
there  being  a  reasonable  satisfiiction  for  the  said  damage  so 
done  by  the  md  cattle  as  aforesaid,  asit  was  lawful  for  him  the 
said  €  D  to  do  for  the  cause  aforesaid ;  which  are  the  same 
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iS  F  vftB  possessed,  &c.  and  in  stating  {p)  Thu  is  necessary,  6  Mod; 
the  distress^  say  that  he  the  «i.id  CD,  .  117.  And  if  the  parish  op  place  be 
as  the  servant  of  the  said  E  F,  and  different  to  that  stated  in  the  deolara. 
by  his  command  at  the  said  time,  tion,  the  plea  should  conclude  with  a 
wh«a,  &G.  seized>  &c.  see  1  Saund.  traTerse,  see  ontf^  vol.  1.  Index,  tit 
SW.,.  .     r  Travcrte, 


■***iii 
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■ 

suppcMed  tres{i0sses. in  the  introdactoiy  part  of  thte'plest  mw- 
tioned)  and  whereof  the  aaid  .^  B  hath  above  thereof  *coiii- 
plsuned  against  him  the  said  C  D.  And  tfaisy  8u:.  [conehidc 
with  a  vertfieaiiony  as  antCy  422,  9ia:th  precedent*^ 


Justification 
of  the  remov- 
al of  goods  to 
n  smnll   dis- 
tunee    the 
sarae    beiog^ 
iQcumberiug 
plain  tiif's 
cl03e.(9) 


f 


[Firsi  fiieoj  general  isauCf  as  ante^  519.  Second  filta,  a» 
foUofos ;]  And  for  a  further  plea  in  this  behalf  as  to  the  am- 
ing,  takingi  removing,  and  carrying  away  the  said  goods  and 
chattels  in  the  said  last  count  mentionedi  the  said  C  J}  hf 
leave,  &c.  (actio  nonj  is^casantcy  421.  third  precedent^  becaase 
he  saithi  that  before  and  at  the  said  time,  when,  &c.  betlie 
said  C  D  was  lawfully  possessed  of  a  certain  xlose,  or  piece  er 
parcel  of  land,  called  "  ,  situate  at,  &c.  and  because  the 
said  goods  and  chattels  in  the  said  last  count  mentioned,  before 
.land  at  the  said  time,  when,  &c.  in  ,the  saidjlast  count  mentiQA" 
ed)  were  wrongfully  in  and  upon  the  smd  close  or  piece  or 
parcel  of  land,  incumbering  the  same,  and  doing  damage  thete 
to  the  said  C  Dy  he  the  said  C  J)i  at  the  said  time,  when,  &c. 
in  the  said  last  count  mentioned,  seized  and  took  the  said  goods 
.  and  chattels  in  the  said  last  count  mentioned,  in  the  sud  dosei 
piece  or  parcel  of  land,  so  incumbering  the  same  as  aforesaid, 
and  removed  and  carried  away  the  same  to  a  small  and  oon- 
venient  distance,  to  wit,  in  the  parish  aforesaid,  and  there  left 
the  same  for  the  use  .of  the  said  A  By  doing  no  unnecessaiy 
dams^e  to  the  said  goods  and  chattels,  on  the  occasion  afore* 
said,  and  as  he  lawfully  might  for  the  cause  aforesaid ;  wluch 
are  the  same  supposed  ti-espasses  in  the  uitroduct<^  part  of 
this  plea  mentioned,  and  whereof  the  said  A  B  hath  above 
thereof  complahied  against  him  the  said  C  D*  And  this,  &c. 
[conclude  with  a  verificationy  aa  antCy  422.  dxth  precedent,'] 


Jattifi«ation         [MreC  pleoy  general  issucy  as  antCy  519.     Second  pleOf  ae /oi* 
vxA&r  a  wc'  ^^^  •]    -^^  for  a  further  plea  in  this  behalf,  as  to  the  seizing 

soriptiye  np;ht 
to  port  duties. 

M-  . '■ — -: 

(q)  See  the  notes  to  the  last  pre-  was  added  stating  the  preseripUon  to 

">  cedent  be  "  to  take  a  retuonable  ^tress,*^ 

(r)  See  the  precedents,  9  Wentw.  and  another  that  the  port  duty  was 

Index,  73.  82.     8  Wentw.  124.     3  payable  by  persons  not, being  legali^ 

Burr.  1402.     Lutw.  1519.      SWils.  exem^^e(/ from  the  payment. 

95.    Ld.  Rayqu  384.   Anolher  plea  '          v 


i: 
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Mid  taking^  the  said  coiil»  ift  the  wd  first  count  of  the  said  Seizuf^  fnr 
declaration  mentioiied)  and  •  keefilng  And.  detaitiing  the  same  ^'^^cTo 
from  the  said  ^  A  lor  a  certain  space  of  timCf  to  wity  for  the 
apace  of   ■  -  .,  past  ef  (he  said  time  in*  the  said  first  count 
mentioned,  and  also  ae  to  the  seizing,  takingi  and  carrying  awajr 
.  thte  said  coals  in  the  said  last  count  meittionedv  and  converting 
and  disposing  thereof  as  therein  mentioned,  the  said  C  D^by 
leave,   8tc.  says,  (actio  non^  as  ante^  421.  third  precedent^}  be-  ^  F9ei«ed  o£ 
cause  he  says,  that  long  before  and  at  the  said  time,  ivhen^  &c.  ^^^'^ 
'one  E  F  was  and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in 

'a  certain  ancient  port,  ^out  or  haven,  called ,  in  the  river 

■■  ■     ,  in  the  cotinty  of  ,  and  that  he  the  said  E  F,  and  all  His  obKgaUim 

those  whose  estate  he  now  hath,  and  at  the  said  times  when,  ^  ^^P***"- 
tec.  had  in  the  said  port,  gout  or  haven,  for  the  time  being, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  repaired  and  maintained,  and  have  been  used  and  acciM* 
'  tomed  to  repair  and  maintain,  and  of  right  ought  to  repair  ishd 
.maintain,  the  said  port,  gout  or  haven,  when  and  as  often  as  it 
should  ,be  necessary,  at  his  Mid  their  own  proper  costs  and 
charges,  for  the  use  and  benefit  of  all  persons  importing  and  < 
exporting  goods  into  or  out  of  the  said  port,  gout  or  haven,  for 
the  benefit  and  advantage  of  trade  and  navigation  there ;  and  Preseripiit^ 
that  he  the  said  E  F^  and  all  those  whose  estate  he  now  hath,  j^^/**  ^"^ 
and  at  the  said  times  when,  &c*  had,  of  and  in  the  said  port) 
gout  or  haven,  with  the  appurtenances,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  had,  received,  end 
taken,  and  have  been  used  and  accustomed  to  have,  and  receive, 
and  take,  and  of  right  ought  to  have  had,  and  received,  and 
taken,  and  still  of  right  ought  to  have,  receive,  and  take,  of 
and  from  every  ship  or  vessel  arriving  in  the  said  port,  gouti 
or  haven,  with  upwards  of  ten  chaldrons  of  coals  on  board 
thereof,  and  unlading  the  same  coals  there,  a  certain  reasona- 
ble toll  or  duty,  that  is'  to  say,  four  bags  of  coals,  containing  re- 
spectively divers,  to  wit,  two  *bushels,  and  when  and  as  often        ^   ^^^ 
as  the  said  toll  or  duty  hath  been  and  remained  unpaid  after 
reasoqable  request  and  demand  thereof  made,  the  owners  and 
proprietors  of  the  said  port,  gout  or  haven,  for  the  time  beings 
from  time  to  time,  from  time  whereof  the  memory  of  man  is  ^„j  ^^  ^^ 
not  to  the  contrary^  have  used  and  have  been  accustomed  to  f^^  ^^  >»»£•.. 
Vol.  II.  [  62  1  , 
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^eirz/rt?  ./or  seize  and  take  the  said  toll  or  duty,  and  to  carry  awsqr  the  samrt 
ffffTt  duties.  ^^^  jQ  convert  and  dispose  thereof  to  his  and  their  oim  use  ; 
Fijintiffin.     and  the  said  C  D  further  says,  that  before  either  of  the  said 

debted  10  tolls.  ^ 

times  irhen,  &c.  a  certain  ship  or  vessel  of  the  said  ^  JB,  with 
a  greater  quantity  than  ten  chaldrons  of  coals,  to  ii9ft,  twenty 
chaldrons  of  coals  on  board  thereof^  arrived  in  the  said  'port, 
gout  or  haven,  to  wit,  at.  Sec.  aforesaid,  and  did  there  before 
either  of  the  said  tiroes  when,  &c.  unlade  the  said  last-men- 
'  Uoned  quantity  of  coals,  by  reason  whereof  a  certain  toil  or 
duty,  to  wit,  '  bags  of  coals,  containing  respectively  divers^ 
to  wit,  two  bushels,  became  and  was  due  arid  pajrable  from  the 
fcndrn'f  S"  s^d  -^  -S  ^o  the  said  JS  if.  Whereupon  the  said  C  D  just  bc- 
rant  of  £  JF'.  fore  the  said  first  time,  when,  &c.  to  wit,  on  the  day  and  year 
in  the  said  declaration  mentioned,  as  the  servant  of  the  said 
E  /*,  and  by  his  command  in  the  said  port,  gout  or  haven,  de-^ 
manded  of  and  from  the  said  A  Bj  the  said  uAl  or  duty  for  the 
said  coals,  for  and  on  account  of  the  said  £  F^  whereupon  the 
said  A  B  then  and  there  refused  to  pay  or  deliver  the  same, 
m)d  thereupon  the  said  C  D  at  the  said  times,  when,  &c.  in 
the  said  port,  gout  or  haven,  as  such  servant  of  the  said  E  F^ 
and  by  his  command,  seized,  took  and  carried  away  the  said 
■  ■  ■  bushels  of  coals  in  the  said  last  count  mentioned,  as  and 
for  such  toll  or  duty  so  due  and  payable  as  aforesaid,  the  same 
being  part  of  the  said  coals  so  brought  into  the  said  port,  gout 
or  haven  as  aforesaid,  and  kept  and  detained  the  same  for  the 
add  space  of  time  in  the  said  first  count  mentioned,  and  in  so 
doing,  and  in  separating,  and  dividing,  and  measuring  the  same, 
from  the  said  coals  so  brought  into  the  said  port,  gout  or  haven 
^551  ^  aforesaid,  did  necessarily  and  unavoidably  seize  ^andtake,  and 
keep  and  detain  the  residue  of  the  said  ^oals,  whereof  the  said  coals 
in  the  said  first  count  mentioned  were  part  and  parcel,  for  the  said 
space  of  time  in  the  introductory  part  of  this  plea  mentioned, 
the  same  being  a  reasonable  time  for  that  purpose,  doing  no 
unnecessary  damage  to  the  said  AB  on  the  occasion  aforesaid, 
as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid  ;  wliich 
are  the  same  supposed  trespasses-in  the  introductory  part  of 
this  plea  mentio^ied,  and  whereof  the  said  A  B  hath  above 
thereof  complained  against  him  ;  without  this,  that  he  the  sakL 
C  JO  is  guilty  of  the  said  seizing,  taking  and  keeping,  and  detain-^ 
Tng  the  said  coals  in  the  said  first  count  mentioned)  or  of  seizing^ 
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tdung  or"  carrying  away  the  said  coals  in  the  said  last  count  Liberumunfr 
mentioned)  at,  &c.  aforesaid,  or  elsewhere  out  of  the  said  port,  ^*^^^^""^' 
gout  or  haven,  in  the  river  ,  a&resaid.    And  this,  £cc. 

^canchidc  with  a  verificationj  «  anic^  432.  rnxth  precedent,']^ 

{^Firat  filta^  general  iaaue^  aa  ante^  519.  Second  fileth  om/oUow  ;]  T^rt^^  ^^ 
And  for  a  further  plea  in  this  behalf,  as  to  the  ^breaking  and  LiiHsramtene- 
entering  the  said  close,  in  which,  &c.  in  the  said  first  count  loentum,  eno- 

•  ^  '  '  merating  toe 

of  the  said  declaration  mentioned,  and  with  feet  in  walkings  trespasses.  («) 
treading  down,  trampling  upon,  consuming  and  spoiling  the  ^^^ 

grass  and  herbage  there  then  growing,  and  tearing  up,  forcing  of  the  ti-es- 
up,  and  removing  the  feggots  in  that  count  mentioned,  and  P***^- 
scraping  up  and  collecting  together  the  loose  earth,  soil,  ma- 
nure and  compost,  in  the  said  first  count  mentioned,  and  b^t** 
lAg  down,  throwing  down,  prostrating  and  destroying  part  of 
the  banks  and  momids  in  that  count  also  mentioned,  and  cast* 
ing  and  throwing  the  said  loose  earth,  soil,  manure,  and  como 
post  so  scraped  up  and  collected,  and  the  earth  and  soil  arising 
fit>m  the  said  banks  and  mounds  so  prostrated  and  destroyed) 
as  in  the  same  count  mentioned,  from  and  out  of  the  said  close } 
the  said  C  D^  by  leave  of  the  court  here  for  this  purpose  first  Aetioaon  &e. 
)|ad  and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the  s^dd  ^  B  ought  not  to 


{9)  As  to  the  plea  of  Idberum  Te-  &c.    specially,    m   incumbering   the 

fiementum  in  general,  see  vol.  1.  In-  platiitift'^s  land.    Tiiis  pl6a  maj'  also 

dex,  tit.  Ubernm   'reiiemnutuni,    and  be  advisable,    in  onier  to  con)]»cl  the 

1  Saand.   299.  b.   n.    6.     Com.  Dig*,  plaintiff  to   new  assig^n  where  he  hss 

Pleader,  3  M.  34.    Willes,  i21S.    A  not  set  tbrth  Uie  abutuls,  or  name  o( 

right  of  possession  as  a  fi*echolder  or  the  close  in  his  declaration,   1  Saund. 

leaseholder,     ^c.    may  be  given  in  299.  b.  c.  or  to  nsirrow  the  evidence 

evidence  under  the  general  issue  not  as  to  the  title  oTthe  parties.     Where 

guilty,  see  S  T.  U.  403.  and  in  that  there  is  a  second  count  for  removing 

case  the  defendant  was  under  the  gc-  or  carryinjj;  away  gocKls  only,  it  mi^ 

neral  issue  permitted  to  give  io  evi-  be  advisable  in  a  distinct  plea  to  state 

dence  the  pulling  dowD  a  wall,  but  in  ''that  tlic    defendant  was   law  fully 

S  Eiwl,  404.  the  eourt  held  that  the  possessed  of  a  certain  close,  and  that 

defendant  could  not  justify  under  the  he  took  the  goods   ijicumbering  the 

gepenil  Issue,  the  euttlng  the  (k)8ts  same,  and  moved  them  to  a  cimveni^ 

and  rails  of  another,  though  put  upon  ent  distance,  and  there  left  them  for  * 

the  defendant 's  own  soil ;  it  is  there-  the  use  of  the  plaintiftV'  »s  m  the 

fbre    frequenUy  necessary  to    plead  precedent,  ante^  548.  see  6  Mod.     7 

Uberum  tenemantum  specially,   and  to  Willes,  222.  n.  b.      . 
justify  the  cutting  or  removal  of  i*ails, 
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Idb^nim  tene^  ^^ve  or  maintain  hin  aforesaid  ac^n  thereof  against  hiisu  t  be« 
mentran.  cause  i>e  says  that  the  said  close  in  the  s«id  first  count  men* 

fr 'ehoid  <3^i;  tionedyittid  in  which,  tec.  now  is  and  at  the  said  several  titneai 
^'  wheAf  &c.  was  the  closet  soili  and  freehold  of  one  £  F^to  wit^ 

Befendiintfs      At)  &c.  afoTessid,  wherefore  the  said  C  Vj  as  the  servant  of  the 

^s^^'  ^nt*^^  ^^^  ^  '^'  ^"*^  ^^  ^^^  command,  at  the  said  times  when,  fcc.  in 
the  said  first  count  of  the  said  declaration  mentioned,  broke 
^nd  entered  the  said  close  in  which,  &c.  in  the  said  first  count 
mentioned,  and  with  his  feet  |  in  walking,  trod  down,  trampled 
tppon,  consumed  and  spoiled  the  said  grass  and  herbage  therein 
ahK>  mentioned,  and  because  the  said  faggots,  earth,  soiU  ma^ 
nure,  and  comptost  in  the  said  first  count  mentumed,  and 
the  said  part  of  the  said  banks  and  mounds  in  the  said  first 
count  mentioned,  before  the  said  times  when.  Sec.  had 
been  wrongfully  and  injuriously  put  and  placed,  and  were 
at  those  times  remaining  and  being  in  and  upon  the  said 
idose*  in  which,  &c.  and  incumbering  the  same,  he  the 
said  C  D  At  the  ssdd  times  when,  &c,  as  such  servant^ 
and    by  such  command   as  aforesaid,  in   order  to  remove 

^  553  ^bc  said  incumbrances,  tore  up,  forced  up  and  removed  the 
eaid  faggots,  and  scraped  up  and  collected  tog:ether  the  said 
loose  earth,  soil,  manure  and  compost,  and  beat  down,  threw 
down,  prostrated  and  destroyed  the  said  part  of  the  said  faflenks 
and  mounds  in  the  said  first  count  mentioned,  and  cast  and 
threw  the  said  loose  earth,  soil,  manure  and  compost  so  scraped 
up  and  collected,  and  the  said  earth  and  soil  arising  from  the 
said  banks  and  mounds  so  prostrated  and  destroyed,  as  in  the 
same  count  mentioned,  from  and  out  of  the  said  close,  doing 
no  unnecessary  damage  to  the  said  ^  i3  on  the  occasi^i  afore- 
ssdd  ;  which  are  the  same  supposed  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  whereof  the  said  ji  B 
hath  above  complained  against  him  the  said  C  £>.  And  tills, 
&c.  [concltule  with  a  verification^  as  antCy  422.  sixth  prect^ 
dentJ] 

CBJ^  G  H\ 

^  ats.  (.[/iVfi/  filea^  not  guilty ^aa  an^e,  519,]  And  for  a 

The  like  in  A         ji  B.        J  further  plea  in  this  behalf,  the   said  C  /)  and 

aiore   concise  •  "'  * 

form,(0 

r<i    ■lliwi  ^■^f.  ■■  ■   I        i.i»^-  mt I  I    I— — iii»^^ mmmimmm''^^ 

t 

<     (/)  Bee  the  notei  to  the  lust  precedeiit. 


[^ 
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G  if  bfleaye^  8cc.  say^  (actio  tton,  a«  citic,  42 1.  third  fireceden^:  jjbenm  t«m- 
](f  the  tretiia%B€B  in  the  declaration^  relate  entirety  to  land  or  realty^  mentum. 
ami  not  to  any  fiermmal  property t  there  is  ho  occadon  for  any 
recital*  but  othervfiae  it  is  necessary  to  qualify  the  plea  in  its  com- 
mencement^ hy  reciting  the  trespasses  to  the  landy  aa  in  the  last 
■precedent^)  >  because  they  say,  that  the  said  close  io  the  said 
decIanuioD  meotioned,  and  in  which,  &c.  now  is,  and  at  the 
said  several  times  when,  See.  was  the  closet  soil  and  freehold 
of  the  said  C  D^  to  wit,  at,  &c.  aforesaid,  wherefore  the  saiA 
C  D  in  his  own  right  and  the  said  G  H  as  his  servant  and 
by  his  eommand,  at  the  said  several  times,  when,  &c.  commit- 
ted the  said  several  supposed  trespasses  in  the  said  declaration 
mentioned,  {or  ^^  in  the  introductory  part  of  this  plea  mentioned^'*) 
fn  the  said  close,  in  which,  &c.  so  being  the  close,  soil 
and  freehold  of  the  said  C  D,  as  they  lawfully  might  for  the  m  554 
*cause  aforesaid,  which  are  the  said  several  suppose*^!  tres- 
passes, whereof  the  said  ji  B  hath  above  thereof  compluaed 
against  them.     And  this,  &c.  [conclude  toith  a  verijlcationy  as 

antcy  422.  sixth  precedent, ^ 

s 

[Fir 9t  plea  J  general  issue^  as  ante^  519.  Second  pleoy  same  SeUin  in  fee 
as  antcj  551,  552,  to  theobeliaky  stating  the  trespasses  intended  ^JJ^^y^*^ 
'io  be  jttstifiedy  as  in  the  declaration^  and  then  proceed  asfoUows  :]] 
Because  he  says,  that  the  said  close,  in  which,  See.  in  the  said 
first  count  mentioned,  now  is  and  at  the  said  several  times 
when,  8cc.  in  the  said  first  count  mentioned,  was  and  from 
time  immemorial  hath  been  within  and  parcel  of  the  manor  of 

,  in  the  county  of ,  and  a  customary  tenement  of  that 

manor  demised  and  demisable  by  copy  of  the  court  rolls  of  the 
said  manor,  by  the  lord  of  the  said  manor,  or  by  his  steward  of 
the  court  of  the  said  manor  for  the  time  being,  to  any  person 
or  persons  willing  to  take  the  same  in  fee-simple  or  otherwise, 
at  the  will  of  the  lord  of  the  said  manor,  according  to  the  cus« 
torn  of  the  said  manor ;  And  the  said  C  D  further  says,  that 


(ti)  Ab  to  the  mode  of  pleadiag  a  Holder  m   In  this  fferecedeat,    wosy 

flQ|»yhold  tiUe  ui  general,  see  ants^  state  the  demise    aa   m  the  pi«ee- 

905,  306,  307,  909.  ^9   to  231.     If  dents,  pQtt,  555,  556.  aad  a  license 

by  the  lessee  of  a  copyholder,  the  plea  by  the  lord  to  demise,  need  not  bo 

idler  stating  the  seisia  of  the  copy*  suted,  B^o.  4br.  tit  hisses,  h  6. 
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&i>/;z  of  a       ^ong  beroi*e  eitbcr  of  the*said  times,  when^  &c.  in  tJiemd  first 

copyholikr,       cQ^nt  mentioned,  to  wit,  on  the day  of ,  A.  D , 

E  F  esquire,  then  being  lord  of  the  6aid  manor  at  his  court 
baron  then  holden  in  and  for  the  said  manor,  before  G  II  .  .  ^ 
then  his  steward  of  the  court  of  the  said  manor,  by  copy  of  the 
court  rolls  of  the  said  manor,  granted  to  the  said  C  />,  amongst 
other  things,  the  said  close,  in  which,  &c.  to  hold  the  same  to 
the  said  CD,  his  heirs  and  assigns  for  ever,  by  copy  of  tbe 
court  roll  of  the  said  manor,  at  the  will  of  the  lord  of  the  said 
manor,  according  to  the  custom  of  the  said  manor  ;  by  virtue  of 
which  said  grant,  the  said  C  D  afterwards  and  before  any  of 
the  said  times,  when,  &c.  to  wit,  on  the  day  and  year  last  afore- 
said, entered  into  the  said  close,  in  which,  &c.  and  became  and 
was  seised  thereof,  in  his  demesne  as  of  fee  at  the  will  of  the 
-|.  -^-  lord  *of  the  said  manor,  according  to  custom  of  the  said  manor, 
and  continued  so  seised  thereof  until  and  at  and  after  tbe  said 
several time^,  when,  &c.  Wherefore  the  said  CD  at  tbe  said 
times,  when,  &c.  in  the  said  first  count  mentioned,  broke  and 
entered  the  said  close,  in  which,  See.  and  with  his  feet,  8cc.  [con- 
clude as  in  the  firecedenty  antCj  552,  from  the  J.J 

t    ffi    lio  \jFirat  filea^generalissue^  as  ante^  519.     Second  filea^  the  same 

by  a  tenant  as  the  firecedentj  ante^  551,  552.  to  the  obelisk^  stating  the  tresr 

for  venrs  ffiv-  Z?^**^*  intended  to  be  justified  as  in  the  declaration^  and  then  pro- 

*"?  ej^r^ff*  ceed  as  follows  :"|     Because  he  saith,  that  one  -£  Fy  before  any 

cnltntr  to  the  •'J  '  '  / 

plaindff.(x)  of  the  said  times,  whert,  &c.  to  wit,  on,  &c.  at  the  parish  afore- 
said, in  the  county  aforesaid,  was  seised  in  his  demesne  as  of 
fee,  of  and  in  the  said  close  in  the  said  declaraUon  mentioned^ 
and  in  which,  &c.  with  the  appurtenances ;  and  being  so  thereof 
seised  afterwards,  and  before  any  of  the  said  times,  when,  &c. 
in  the  said  declaration  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  parish   aforesaid,  by  a  certain  indenture 


h 


t 


(x)  As  to  this  plea,  see  Com.  Dig.  the  plain tifT  to  set  forth  his  own  title^ 

Pleader,  3  M.  40, 4t.  and  ante,  vol.  or  to  admit  some  part  of  the  defend* 

1.  Index,  tit.  Colour,     Though  the  ant's,  and  where  the  plaintiff  in  tres- 

right  of  possession  may  be  given  in  pass  quare  claunanfregit^  states  also 

evidence  under  the  general  issue,  8  the  removal  of  personal  proper^,  or 

T.  R,  403.     It  is  frequently  advisable  cutting  down  posts  and^  raits,  ht,  this 

to  plead  this  plea,  in  order  to  compel  plea  is  necessary,  8  East,  404. . 


*  » 
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tlieti  and  there  made  between  the  said  E  F  ol  tlie  one  part,  and  Possesion  of 

^  leesee. 

the  said  C  2>  of  the  other  part;  which  said>  Sec.  (here  state  the 

/iro/ert  qf  the  leaee,  and  tfie  demise  a?id  reference  to  the  iji" 
denture^  and  the  defendant's  entry ^  as  ante^  2 1  $,  and  then  firoceed 
<u  follows  :^  And  the  said  C  D  being  so  possessed,  tlie  said  Coloor  given. 
ji  B  clainiing  title  to  the  said  close,  in  which,  &c.  with  the  ap- 
ptirtenances,  under  colour  of  a  certain  charter  of  demise,  pre- 
tended to  be  thereof  made  to  liim  by  the  said  E  F^  for  the 
term  of  his  natural  life,  before  the  making  of  the  said  demise 
by  the  said  E  F  \.o  the  said  C  D  2ls  aforesaid,  whereas  nothing 
of  or  in  the  said  close,  in  which,  Sec.  or  any  part  thereof,  ever 
passed  by  virtue  of^  that  charter,  afterwards  and  before  any  of 
the  said  times,  •when,  &c.  and  during  the  continuance  of  the 
said  term  so  demised  to  the  said  C  Z)  as  aforesaid,  to  wit,  'on 
the  said  first  day  in  the  said  first  count  mentioned,  entered  into 
and  upon  the  said  close,  in  which,  Sec.  with  the  appurtenances, 
^d  was  thereof  possessed,  and  thereupon  the  said  C  D  ^t  the 
said  several  times,  when,  Sec.  entered  into  and  upon  the  said 
close  in  the  said  declaration  mentioned,  and  in  which,  Sec.  in 
and  u\x>u  the  said  ji  B^s  possession  thereof,  as  being  the  close 
of  him  the  said  C  D^  and  with  his  feet,  See.  \jSame  as  the  fire* 
cedent y  ante^  S 52 y  from  the  \  to  tiie  end^  justifying  the  trespasses 
according  to  the  fact, "] 
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\^First  pleay  general issue^  as  ante^  519. — Second plea^  sarne  aa  xhelike  by 
the  last  precedent,  except  in  the  statement  of  the  de7nise,ivhich  is  ^^"'^J^  ^^^ 
to  be  asfoUoivs :]     And   being  so  seised  thereof,  he  the  said  {y) 
E  F  afterwards  and  before  either  of  the   said  times  when, 
8cc.  to  wit,  on,  Sec.  last  aforesaid,  at.  Sec.  aforesaid  demised  the 
said  close,  in  which.  Sec.  with  the  appurtenances,  to  the  said 
C  Z),   to   have   and  to   hold  the  same  to   the  said    C  D  from 
thenceforth,  for  one  year,  then  next  following,  and  fully  to  be 
comple'te  and  ended,  and  so  from  year  to  year  for  so  long  time 
as  the  said  E  F  and  C  D  should  respectively  please.  By  virtue, 
Sec.  {as  in  the  last  precedent  to  the  endy  adopting  the  noord  "  tendn- 
cyy'*  instead  of  «  term:') 


(jf)  The    tenjiQcy  as  to  its  eom'    stateil  aoeordiiig  to  Uie  faet. 
xneE6<^etit  aiiti  duration,   musK  be 
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Dsfect  qffen*  '  [First filea^  genetalUsue^  a9  ante^  519.  Second filca,  as  fcUioiOt ;] 
'^***  And  for  a  further  plea  in  this   behalf  as  to  the  breaking  und 

elaration  for  entering  the  said  close,  in  the  said  first  count  of  the  said  de- 
trespaas  with  claration  mentioned,  and  in  which,  &c.  and  with  feet  in  walking, 
in  walking:,  treading  down,  trampling  upon,  and  spoiling  the  grass  in  ihc 
•nt  was  no9-  said  close,  and  with  the  said  cattle  in  the  said  first  count  men- 
aiHotning  '^  tioned,  eating  up,  treading  down,  depasturing,  consuming*  apd 
close,  imd  that  spoiling  Other  the    grass   growing  in   the  said  close,  and  with 

plaintiff oaglit     ,  .  ,  ,  T  .  «.  „•  ,      .  . 

to  have  re-  the  said  cattle  tearing  up,  eating  on,  pulling  up,  plucking 
fenwbctw^i^en,  *°*^'  consumi  ng,  spoiling,  biting  off,  topping  and  destroying 
and  that  the  ^j^^  spring  wood  and  under  wood  in  the  said  first  count  men- 

feoce    bein^  . 

out  of  repair,  tioned,  and  growing  and  being  in  the  said  close,  and  breaking 
thereby  ea-  down,  throwing  down,  and  destroying  the  said  hedge  and 
Wiped  into  to-  fgjjQ^^  \^   i-jj^  said  first  count  mentioned,   growing,  standing, 

and  defendant  and  being  round  and  upon  the  said  close,  and  as  to  the  breaking 

entered    to  ....  . 

drive  them  •   and  entering  the  said  close  in  the  said  last  count  of  the  said 

^  )plj        declaration  mentioned,  and  in  which.  Sec.  and  w^ith   the  said 

Enumeration    Cattle  in  the  said  last  count  mentioned,  treading  down,  depas- 

passes^  '***'    turing,  eating  up,  biting  off,  tearing  off,  topping,   consuming, 

and  destroying  the  spring  wood  and  under  wood  in  the  said 

last  count  mentioned,  growing  and  being  in  the  said  last-moo- 

tioned  close,  above  supposed  to  have  been  committed  by  the  said 

Aotio  noiiy&e.   C  D^  he  ^le  said  C  Dbj  leave  of  the  court  here  for  this  purpose 

first  had  and  obtained,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided,  says,  that  the  said  ji  B  ought  not  to 

Close  men-      have  or  maintain  his  aforesaid  action  against  him,  because  he 

omuiu  *"the      ^^^^  ^^^  ^^^  ^^  close  in  the  said  first  count  of  the  said  decla- 

jame.(a)  ration  mentioned,  and  in  which,  &c.  and  the  said  close  in  the 

said  last  count  of  the  said  declaration  mentioned,  and  in  which, 

Sec.  now  are  and  at  the  said  several  times  when,  &c.  were  one 

Defendant        ^^  ^^^  same  close,  and  not  other  or  different  closes.     And 

possessed  of  a 
close  adjoining; 
locus  in  quo(6)         . . 

(r)  See  the  precedents  referred  to  (a)  As  to  the  allegation  that  the 

in    Com.    Dig.    Pleader,    3  M.  29.  trespasses  are  one  and  the  aame»  see 

Thomp.  Ent.  304.  Wentw.  58.  Wioeh.  vol.  1.  Index,  tit  Pleas  in  Trespasi. 

996.  ortUO.edit.  1680.    Lutw.  1357.  (6)  It    is  sufBcient  In  trespass  to 

and  S  Saund.  2S4.    As  te  the  lav,  say^  that  the  defendant  was  ptme^t^ 

see  Com.    Di;;.    Pleader,   3  M.  29.  bat  not  in  a  plea  tki  bar  in  replevin, '3 

Yin.  Abr.  tit.  Fences,  m7f^,  S48,  349.  Saund.  284.  and  nott  8.    Com.  Big.- 

«  Sannd.  285.  u.  4.  Pleader,  3  M.  SO. 
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the  said  C  D  further  suith,  that  he  the  said  C  D  before  and  al  f>^h'ct  offertf 
the  said  several  times*  when,  &:c.  was  lawfully  possessed  of  a 

certain  close  called   ,  with    the   appurtetianccs,    situate, 

lying  and  being:  in  the  parish  aforesjiid,  in  the  county  afore- 
said, and  contig^uous  and  next  adjoining  to  the  said  close  of  the 
^id  J  B,  in  which,  &c.     And  that  the  said  ^  B  and  all  other  ^y^'^^'^Sl  ^ 

plain un  to  ra- 
the tenants  and  occupiers  of  the  said  close,  in  *which,  &c.  for  pair  fences  oC 

the  time  being,  from  time  whereof  the  memory  of  man  is  not  ^c^  *"  ^ 

to  the  contrary,  have   repaired  and   amended,  and  have  tiscd        "*  'JSS% 

and  been  accustomed  to  repair  and  amend,  and  of  right  ought 

to  have  repaired  and  amended,  and  the  said  A  B  before  and 

at  tlie  said  several   times,  ^vhen,  &c.  of  right  ought  to  have 

repaired  and  amended,  and  still  of  right  ought  to  repair  and 

amend,  the  hedge  and  fence  between  the  said  close  of  the  said 

C  Dj  and  the  said  close,  in  \vhich,  &c.  when  and  as  often  as. 

occasion  hath  required,  and  shall  or  may  require,  to  prevent 

cattle  lawfully(cf)  feeding  and  depasturing,  or  being  in  the  said 

close    of  the   said  C  jD,  from  etring  or  escaping  thereout^ 

through  the  defects  and  insufficiency  of  the  said  hedge  and 

fence  into  the   said  close,  in  which,  &c.  and  doing  damage 

there.     And  the  said  C  D  further  saith,  that  the  sAid  hedge  F«>ce  outof 

and  fence  before  and  at  the  said  several  times,  when,  Sec.  were 

ruinous,  prostrate,  fallen  down,  and  in  great  decay  for  want  of 

ivcedful  and  necessary  making,  repairing,  and  amending  there- 


(c)  In  the  precedents  In  3  Saund.  clearly  sufficient  in  a  declaration  to 

284.    Lutw.  1357.  a  prescriptive  obi i-  state  tliat  the  defendant  an  occupier 

Ration  to  repair,  is  laid  in  ^qvcetdoie  was  bound  to  repair  without  Rtsting 

io  the  pUuntiff;  and  aceordinp;  to  Yel-  an  inrmenioriAl  linbilitv,  nnd  the  nrio" 

verton,  74.  76     Cora.  Dip.  Pleader,  .3  ciple  of  that  rule  appears  equnllv  ttJ 

M.  29.     Vin.  Abr.  tit.  Fences,  K.  tb<s  apply  to  a  /'Vo,   And  if  so,  it  would 

was  formerly    consi<lered  nrce?*.'»n-- ;  suffice  to  lay  the  oliligiation  f  ft  repair 

but    there    are    seTeral    precedents  even  more  g^enerally  than  in  the  Rbov© 

where  the  obli.ration  is  merely  stated  precedent,  see  ante,  54<).  n.    (b\ 

to  be  on  the  occupier  for  the  time  be-  {d)  This  allecration  is  not  usnaltf 

»K>  Thomp.  Ent.   .'K>4,  9  Wentw.  5M.  inserted    in    the    precedent?,  so     2 

and  see  Com.  Dig  Pleader,  S  M.  29.  Saund.    384.   but  the  party  is  only 

and  3  T.  Jl.  768.  and  according  to  bound  to  fence  against  cattle  behi^ 

the  last  case,  as  the  defendant  is  pre-  lavffnUy  in  the  fldjoinin|>^  close,   \  in. 

maned  to  be^ignorant  of  the  nature  Abr.  Feaoes,  B.  1.    2  Hen.  Bla.  6ST. 

of   the   defendimt's  obligation,  it  is  >         ' 
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Defect  affek-  of.    By  means  whereof  the  said  cattle  in  the  said  first  and  last 


cea. 


h 

F 


k 

i 


,.-      ^     ,     oounts  of  the  sidd  declaration  mentioned,  at  the  said  several 

Whereby  the 

CAtUe  escaped.  times»  when,  &c.  then  lawfully((i)  feecUng  and  depasturing  in 
the  said  close  of  the  ssdd  C  D  without  the  knowledge  of  the 

^559  ^^  ^  ^^  ^^  against  his  will)  erred  and  escaped  *Uiereout 
into  the  said  close,  in  which,  8cc.  through  the  defects  and  in-, 
sufficiency  of  the  said  hedge  and  fence,  and  eikt  up,  trod  down, 
depastured,  consumed  and  spoiled  a  little  of  the  grass  there 
growing,  and  eat  up,  trod  down,  depastured)  tore  up,  eat  off| 
pulled  up,  plucked  off,  consumed,  spoiled,  bit  off,  topped,  and 
destroyed  a  tittle  of  the  spring  wood  and  underwood  tliere  also 
growing,  in  the  ssid  first  and  last  counts  respectively  mention- 
ed, and  in  pas^ng  through  the  said  hedge  and  fence,  the  sud 
cattle,  at  the  said  time,  when,  8cc.  in  the  said  first  count  me&* 
tioned,  necessarily  and  unavoidably  a  little  broke  down,  threw 
down,  and  destroyed  the  same,  being  the  said  hedge  and  fodcei 
in  the  said  first  count  mentioned.  And  on  the  occaaions  afore- 
said, he  the  said  C  £)  at  the  said  several  times,  when,  &c.  as 
soon  as  he  had  notice(0  of  the  said  cattle  having  escaped  into 
and  being  in  the  said  close,  in  which,  fcc.  as  aforesaid,  entered 
into  the  said  close,  in  which,  &c.  to  drive,  and  did  then  and 
there  drive(/)  the  ssdd  cattle  from  and  out  of  the  said  dose  in 
which,  Sec.  into  the  ssud  close  of  him  the  said  C  />,  and  in  so 
doing,  he  the  said  C  Z>,  at  the  ssdd  several  times  when,  &c. 
did  necessarily  and  unavoidably,  with  feet  in  walking,  tread 
down,  trample  upon,  and  spoil  a  little  of  the  gt*ass  there  also 
growing,  doing  no  unnecessary  damage  to  the  aaid  A  Bon  tte 
occauons  aforesaid,  and  as  he  lawfully  might  for  the  cause 
aforeasdd  ;  which  are  the  said  several  supposed  trespasses  In  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the  -aaid 
A  B  hath  above  complained  agabst  him  the  said  C  D.  And 
this*  &c.  [conclude  with  a  verification^  at  trnte^  433.  $tbtth  fire^ 
cedent.'i 


Defendant'fl 
entry  to  turn 
•ut  ibe  eattle. 


(e)  If  the  defendant  suffered  the    periy  the  mihjeetmfttterof  arapli 
eattle  to  remain  in  the  close  after  no-    ikm,  ke.  8  Saiiiid.  S$f .  a.  4. 
tice,  he  will  be  liable  as  a  trespesser,       (/)  The   ***4*'*'**'**^  tfay  JbmH^ 
d  Saiwd.  285.  n.  4.  Com.  Dig.  Pteader,    entering  to  rechase  tttUe  that  ascapcd 
:»M>S9.SLeon.93.    Bat  this  is  pro*    livr  wwit  ef  feneing,  2  KoU.  Abr.  L. 

3$.  40.  Oom.  Dig.  Fleado^  3  Bf.  9. 
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•And  for  a  further  plea  in  this  behalf,  the  said  C  I>,  by  leave,  Jdcdtue.i^) 
he.  says,  (actio  «©«,  i^c,  as  antej  421,  third  firecedenc)  Be- 
cause he  says,  that  he  the  sidd  C  i>,  at  the  said  sevetnl  times, 
when,  kc.  by  the  leave  and  license  of  the  said  ji  B^  to  him  for 
that  purpose  first  given  and  granted,  to  wit,  at,  &c.  afores^d, 
committed  the  said  several  su[^sed  trespasses  in  the  said  de« 
daration  mentioned  ;  as  he  lawfully  might  for  the  cause  afore* 
said[.     And  this,  &c.  [conclude  vdth  a  verification^  as  antc^  422.  , 

^tcjh  precedent.'] 

[-fiVtl  filea^    general  issue j  as  antCy  519.     Second  ftiea^  as  RirhuofM^ 
JolUms ;]    And   for  a  further  plea  in  this  behalf,  as  to  the  <^ 
Sailing  in  the  said  fishery  in  the  said  first  count  mendoned,  to^spsEnfor 
«Dd  the  s^d  fish  there  found  and  being,  catching,  seizing,  "^^^S^J^* 
taking,  and  carrying  away,  and  converting  and  disposing  there'*  fhat  the  locus 
of  to  his  own  use,  the  said  C  D  by  leave  of  the  court  here  for  de^ndnnt's  ^ 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  fi^^^W 
aiatute  in  such  case  made  and  provided,  says,  that  the  said  ji 
B  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  htm,  because  he  says,  that  the  place  in   which  the 
said  supposed  several  fishery,  now  is  and  at  the  said   seve* 
ral  times,  when,  8cc.  was  a  certain  close  or  piece  or  parcel 
of  land  covered  with  water,  and  which  said  close  or  piece  or 
parcel.  *of  land,  now  is  and  at  the  said  several  times,  when,         #^  ggj^ 
&c.  was  the  close,  soil  and  freehold  of  the  said  C  Z).     Where- 
fore the  said  C  Dy  at  the  said  several  times,  when,  &c.  enters 
ed  into  the  said  close,  {uece  or  parcel  of  land,  and  fished  there 


(^)  As  to  this  plea  in  general,  see  dex,  tit.  Pleas  ia  Trespass.  Co.  Lit. 
untef  vol.  1.  Index,  tit.  License,  Com.  tS^.  a.  126.  b.  n.  7.  127.  a.  b.  Com. 
Dig-  Pleader,  3  NT.  35.  Vin.  Abr.  tit.  Dig.  Piseaiy.  9  Wentw.  Index,  43.^ 
Liecnse,  «nd  the  precedents,  9  Boole's  Suit  at  Law,  193  to  264.  5 
Wentw.  85.  93.  In  trespass,  a  U-  Burr.  2162.  4  T.  R.  437.  The  plei^ 
•ense  must  be  pleaded,  and  cannot  of  Uberum  tenetnentum  to  trespass  for 
be  given  in  evidence  ander  the  gene-  fishing  in  a  several  or  free  fishery  i^ 
na  israe,  2  T.  R.  tSS.  It  has  been  good,  see  Year  Books,  IS  Bdnr.  IV.  4. 
asaa)  in  the  introductory  part  of  the  and  though  the  subject  matter  of  it 
plea  to  recapitulate  all  the  trespasses,  may  be  given  in  evidence  under  the 
which  in  point  of  lav,  anA  in  Cket,  may  general  issne,  yet  the  plea  is  some- 
be  justified  by  the  license,  bat  this  is  times  useful  to  compel  the  plaintitf  to 
seldoia  aeoessary.  set  forth  in  his  replication  his    sap« 

{k)  As  tn  pleas  in  general  in  tres-  poaed  right  by  prescription  or  sp»nl> 
tofi«toie8,aee  aiU€\  tqL.1.  Ia« 
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Piichts  af      for  fish,  and  the  said  fish  in  the  aaid. first  count. mentioned 
v^f^m-  theitrfoiind  aiid  being,  caught,  seized,  took  and  carried  avay, 

and  COD  verted  and  disposed  thereof  to  his  own  use,  as  it  was 
lawful  for  him  so  to  do  for  the  cause  aforesaid  ;  which  are  the 
said  several  supposed  trespasses  in  tiie  introductory  part  of  tbb 
plea  mentioned,  and  whereof  the  said  A  B  hath  above  complain- 
ed against  him  the  said  CD.  And  this,  Sec.  [conciude  wichu 
'Oerijication^  iu  ante,  422,  stJctA  firecedetU,'] 

m 

.Id.    Thut  And  for  a  further  plea  in  this  behalf  as  to  the  said  supposed 

^L  the  dZ  trespasses  in  the  introductory  part  of  the  said  second  pien 
fejuia.it'sw-     mentioned^  and  therein  justified  the  said  C  />,  by  like  leave, 

veral  nskery. 

kc.  {aciio  noTty  as  in  the  last  plea,)     Because  he  says,  that  the 

said  fishery  in  the  said  first  count  mentioned,  and  in  whicb) 

3cc.  now  is,  and  at  the  said  several  times,  when,  Sec.  was  the 

several  fishery  of  the  said  C  D,     Wherefore  he  the  said  C  Z>| 

at  the  said  several  times,  when,  &c.  being  seasonaUe  times  of 

the  year  for  that  purpose,  fished  in  the  said  fishery  in  the  said 

first  count  mentioned,  and  the  said  fish  in  the  said  first  count 

mentioned,  there  found  and  being,  caught,  seised,  took  and 

carried  away,  and  converted  and  disposed  thereof  to  his  own 

use  ;  as  it  was  lawful,  &c.  [M  in  the  laatfilea  to  the  nKf.J 

4'th.  Plea  that  \_Fourtk  fiiea^  aam^  introduction  09  the  iaatJ]  Because  he 
hw  ^T'fr^^  says  that  he  the  said  C  A  before  and  at  the  said  several  times, 
fi&hing  in  the  ^hen,  &c.  in  the  said  first  count  mentioned,  was  and  still  is 

fiaheiy. 

seised  in  his  demesne  as  of  fee,  of  and  in  divers,  to  wit,  two 
thousand  acres  of  land  with  the  appurtenances,  situate,  lying, 
and  being  in  the  parish  aforesaid,  and  that  he  the  said  C  A 
and  all  those  whose  estate  he  now  hath,  and  at  the  said  several 

^  562  times,  when,  *Scc.  had,  of  and  in  the  said  land  with  the  appur* 
tenances,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  had  and  have  been  used  and  accustomed  to  have, 
and  of  right  ought  to  have  had,  and  the  said  C  D  still  of  right 
ought  to  have,  a  free  fishery  in  the  said  fishery  in  the  said  first 
count  mentioned,  in  which,  &c.  and  during  all  the  time  afore- 
said fished,  and  have  been  used  and  accustomed  to  fish,  and  of 

^  ,  right  ought  to  have  fished,  and  still  of  right  ought  to  fish  in 

the  same  fishery  for  fish  every  year  at  all  seasonable  times  of 
the  ^ear  for  fishing,  at  his  and  their  free  w^  and  pleasure,  ami 


¥ 
« 
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t*  take  and^carry  away  the  .fish  from  time  to  time  cai^ght  by  mirhu  ^f 
them  therein  as  belongiqg  and  appertaining  to  the  said.land  J"^^*^^' 
with  the  appurtenances.  Wherefore  be  the  said  C  Z>,  at  the 
said  several  times^  when.  Sec.  in  the  said  first  count  mention* 
ed»  the  same  being  seasonable  times  of  the  year  for  that  pur« 
pose,  fished  in  the  said  fishery  in  this  plea  mentioned^  and  in 
which)  &c.  And  the  said  fish  in  the  said  first  count  mention- 
ed, there  found  and  beingi  took  and  carried  away  and  con- 
verted and  disposed  thereof  to  the  use  of  him  the  said  C  Dy 
as  he  lawfully,  &c.  [Same  conclusion  as  in  the  second  fileaj  ante, 
S61.] 

« 

The  plea  of  common  of  fishery  is  precisely  similar  to  the  sth.  Comnion 
last  plea  of  free  fishery,  inserting  the  words  **  common  of^/ieryj**  ^*  fisliery. 
instead  of  the  words  "  a  free  fishery.** 


•     [^Same  introduction  as  in  the  filea^  ante^  5 6 1.]     Because  he  «th.    Lociu 
Bays  that  the  said  supposed  fishery,  in  which,  &c.  at  the  said  ^Z^  ri^rT 
Deveral  times,  when,  Sec.  was,  and  still  is,  and  from  time   im-  f.*^  ,^^'  ^^® 

kings  «ttb* 

memorial,  hath  been  part  and  parcel  of  the  said  river,  called  jects  have 

the,  &c.  and  that  the  said  part  thereof,  in  which,  Sec.  now  is  ^^iu. 

and  at  the  said  several  times,  when,  Sec.  was  and  from  time 

whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been 

a  public  and  common  navigable  river,  in  which  the  tides  and 

waters  of  the  sea  during  all  the  time  aforesaid,  have  flowed 

futid  refiowed>  and  that  in  the  said  part  of  the  same  river  *call-        4fr  563 

cd  the,  Sec.  in  which.  Sec,  every  subject  of  this  realm  at  the 

said  several  times,  when.  Sec.  of  right  had,  and  of  right  ought 

|o  have  had,  and  still  hath,  and  of  right  ought  to  have  the 

liberty  and  privilege  of  fishing.     Wherefore  the  said  CD^  be- 

i;ig  a  subject  of  this   realm  at  the  said  several  times,  when, 

&c.  entered  into  the  .said  fishery,  in  which.  Sec.  so  being  pait 

of  the  said  navigable  river  as  aforesaid,  where  the  tides  and 

■waters  of  the  sea  flow,  to  fish  in  the  said  river  there,  at  the 

•aid  several  times,  when.  Sec.  being  seasonable  times  of  the 

year  for  such  fishing,  and  at  those  sevei'al  times  did  fiah  therc> 

fis  it  was  lawful^  Sec.  [conclude  as  in  the  fileoy  antCj  561.] 
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IfightB  of  [^Flr9t  piea^genetql  Uwe,  aa  onte^  5I9«     SectrndfileOf  enume" 

*^*'^**'  raUT^  tkt  tre8pa99€9  propimcd  tg  be  imHfie<L,  nameitfy  the  entry 

bT*^*/^^<i^  on  ^Af  ^^  andfiutting  on  caUk^  andJUling  itfi  dUehe^,  hteak* 

l[L^anL  uo-    *^  ^^*''*  f^nce^  life,  as  in  the  declaratixnh  ^^  fhen  by  iane^ 

<]('   A  ftre-     t5*c.  a€tio  notij  ^c.  as  ante^  S 52*  and  stating' the  seism  in/eSf 

of  cummon  0/  ttttd  ftreacfi/itive  riglu  f^  common  in  the  defendant^  as  antCf  5 17| 

patiure^)       ^^g    ^y.  ^y  ^^  defendant  be  a  tenant ^  after  stating  the  satin  in 

fee  and  the  right  of  commonj  set  forth  the  demise^  as  ante^  215* 

or  5 1 5.  oTul  then  firoceed  ae  follovfa  :]     Wherefore  be  the  said 

C  i>  in  his  own  right,  and  the  said  E  P\  as  his  servantt  and 

by  his  commandi  at  the  said  times,  when,  &c.   entered  into 

^  564        the  said  close,  in  which,  &c.  in  order  to  turn  and  put^ir)  Vnd 

did  then  and  there  turn  and  put  into  and  upon  the  same,  the 

said   horses,  mares,  geldings,  cows,  oxen  and  sheep  in  die 

said  first  count  of  the  said  declardUon  mentioned,  being  the  saod 

C  X^'«  own  commonable  cattle»  levant  and  couchant  in  and  upon 

the  said  last  mentioned  land  with  the  appurtenances,  to  use  | 

the  said  common  of  pasture  of  the  sud  C  D  there,   and  in  so 

doing  thejr  the  said  C  D  and  £  F^  at  the  said  times,  when, 

fcc.  with   their  feet  in  walking,  necessarily  and  unavoidably 

trod  down,  trampled  upon,  spoiled,  consumed  and  destroyed 

a  little  of  the  grass  and  be^,  herbs,  roojts,  shrubs  and  bushes 

there  growing  and  being,  and  with  the   said  horses,  maiea, 

geldings,  cows,  oxen  and  sheep  in  the  sud  first  count  men* 

tioned,  necessarily  and  unavoidably  trod  down,  trampled  upon, 

spoiled,  eat  up,  depastured,  consumed  and  destroyed  a  little 

other  of  the   grass  and  hay,  herbs,  roots,  shrubs  and  bushes 


(i)  See  the  precedents  referred  to,  ing  rights  of  common  in  general,  see 

9  Wentw.  Index,  44  to  50.     If  the  also  the  precedents,  ante^  954  to  dSB. 

right  of  common  be  qaatrlied  either  If  there  be  any  reason  to  apprehend 

for  a  timited  number  or  a  particular  that  the  prewcripUve  right  of  common 

description  of  cattle,  or  at  particular  may  have  been  axtinguished  by  unity 

times  of  the  year,  orif  the  defendant  of  possession,  it  is  proper  to  add  a 

haTe  any  land  in  the  locus  in  quo,  the  plea  olaiming  the  right  of  eommoa 

plea  must    be  framed    acooixlingly.  by  non-existing  grant,  as  in  tiie  plem 

See  also  the  precedents,  Rast  618.  of  a  right  of  way  by  grant,  post,  575, 

1  Saund.  S33.    and  the  notes   to  1  See  vol.  1 .  tit.  Pleas  in  Trespass. 

Seund.  339  to  346.  and  34r  to  353.  {k)   This  allegation  seems  proper, 

and  3  Saund.  t  to  6.  and  324  to  329.  1  Roll.  Abr.   406.  1.   S.     Com.  Dig. 

and  Cora.  Dig.  Pleader,    3  K.  24.  and  Commoo>  H. 
lit.  Common.  As  to  the  mode  of  plead- 
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there  also  growing  and  being  ;  and  because  the  said  close,  in  Jifg-hts  of 


commcn. 


which,  &c.  before   and  at  the  said  time,  when,  Sec.  had  beenr 
and  was  wrongfully  inclosed,  wiBi  and  by  means  of  the  said  common  wm  . 
ditches  and  fences,  and  gates  in  the  said  first  count  of  the  said  ^i^ed'^bv'^the 
declaration  mentioned,  before  then  wrongfully  dug  and  made  <iiteiies,  &ca. 

.  '       ,  defendant 

and  put  and  placed  m  and  upon  the  said  close,  m  which,  8cc.  prostrated 
so  that  without  filling  up  and  levelling  the  said  ditches  and  ■*"**'^ ' 
fences,  and  removing  the  said  gates,  the  said  C  D  could  not 
«se  or  enjoy  his  said  common  of  pasture,  in,  upon,  and 
throughout  the  said  close,  in  which,  8cc.  in  so  ample  and  be- 
neficial a  manner  as  he  otherwise  might,  and  would,  and  ought 
to  have  done,  he  the  said  C  £>,  in  his  own  right,  and  the  satd 
J?  ^,  as  the  servant  of  the  said  C  /),  and  by  his  command,  at 
the  said  several  times,  when,  Sec.  with  the  said  pickaxes, 
hatchets,  saws  and  mattocks,  and  other  instruments  in  the 
said  first  count  mentioned,  filled  up  and  levelled  the  said 
^ditches,  and  dug  up,  threw  down,  and  prostrated  the  sdd  Mit  5g^ 
fences  and  gates  in  the  said  first  count  mentioned,  and  took 
and  carried  the  said  gates  to  a  small  and  convenient  distance, 
where  they  left  the  same  for  the  use  of  tlie  said  ^  B,  doing 
no  unnecessary  damage  to  the  said  ji  By  on  the  occasions 
aforesaid,  and  as  they  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  several  supposed  trespasses  in  the  intro- 
ductory part  of  this  plea  mentioned,  whereof  the  said  jt  B 
hath  above  complained  against  the  said  C  D  and  E  F.  And 
this,  &c.  [conclude  vnth  a  verification,  as  antCy  422.  sixth  prece- 
dent^ 

[Firat  fileoy  general  iswuCf  as  ante,  519.      Second,  enumerate  The  like  tiyii 
the  treafiOBses  intended  to  bejuatijied  as  directed  in  the  last  fire-  ^^^'"^^' 
cedent f  and  then  say  by  leave,  C^r.  actio  non,  ^c.  as  ante,  552.]] 


Mw 


(/)  A  commoner  may  justify  abt-  of  setting  out  the  title  to  copyhol^                        / 

ting  a  fence  wrongfully  erected  upon  ante,  205,  206,  207.      If  the  juatifi-                      ^ 

the  common,  bat  not  trees  planted  cation  be  by  the  tenant  of  a  copy- 

Uierein,  6  T.    R.  487.     2  Mod.  65.  bolder,  the  plea  iv ill  be  as  in  the  above 

Com.  Dig.  Common,  H.  precedent,  and  after  the  statement 

(m)  See  the  notes  to  the  last  pre-  of  the  grant  to  the  copyholder,  and. 

cedent,  and  aa  to  thie  pleading  right  his  entry  setting  forth  the  demise  t« 

of  common  by  a  eopyhotder,  1  Saund.  the  defendant  aud  lus  entiy,  as  «n/e, 

MS  to  dS9.  m  aoCes.    See  the  mode  St5.  or51$.''                                              . 
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iftyAto  of  .   Because  he  says  that  the  said  close,  in  which,  fee.  Ijcfore  anA 
co?nmm.  ^^  ^j^^  ^^.^  several  times,  when,  8cc.  was  and  is  withm  and  par- 

cel of  (»)  the  manor  of  — — ,  in  the  sai^  county  ;  and  that  n 
pertain  messuage,  and  divers,  to  wit,  (o)  acres  of  land 

with  the  appurtenances,    situate  and   being  in  the  pamh  of 

aforesaid,  now  are  and  at  the  said  several  tiroes,  when, 

&c.  were,  and  from  time  immemorial  have  been  within  and 

parcel  of  the  said  manor  of ,  and  a  customary  tenement 

of  that  manor  demised  and  demisable  by  copy  of  the  couit 
rolls  of  the  same  manor,  by  the  lord  of  the  said  manor,  or  his 
steward  of  the  court  of  the  same  manor,  or  the  deputy  stew- 
ard of  the  sud  court  for  the  time  being,  to  any  person  or 
*  566  persons  willing  to  take  the  same  in  fee-simple,  *at  the  wiU  of 
the  lord,  according  to  the  custom  of  the  said  manor  ;  and  the 
said  C  D  further  says,  that  within  the  said  manor,  there  is, 
and  from  time  whereof  the  memory  of  man  is  not  to  tlie  coq* 
traiy,  hath  been,  a  certain  ancient  and  laudable  custom  diere 
used  and  approved  of,  (that  is  to  say,)  that  eveiy  customary 
tenant  of  the  said  last-mentioned  customary  tenement  with  the 
appurtenances  for  the  time  being,  from  time  whereof  the 
memory  of  nian  is  not  to  the  contrary,  hath  had,  and  hath  used, 
and  been  accustomed  to  have,  and  of  right  ought  to  have  had, 
and  still  of  right  ought  to  have  for  himself,  herself,  his  or  her 
farmers,  occupiers  of  such  customary  tenement  with  the  ap- 
purtenances, common  of  pasture  in,  upon  and  throughout  the 
said  close,  in  which,  &c.  for  all  his,  her,  and  their  common- 
able cattle  levant  and  couchant  in  and  upon  the  same  customary 
tenement  with  the  appurtenances,  every  year,  at  all  times  of 
the  year,  at  his  and  their  free  will  and  pleasure,  as  belonging 
Grant  of  the  ^^  appertaining  to  such  customary  tenement ;  and  he  further 
copyhold  to  gayg^  that  long  before  any  of  the  said  times,  when,  &c.  to  wit, 
on,  Sec.  Ji.  jD.  ■  ,  one  E  F^  then  being  lord  of  the  said 
manor  of  '  ■■  ,  at  his  court  held  in  and  for  the  said  manor, 
before  — ,  gent,  then  deputy  steward  of  the  said  court,  by 
copy  of  the  court  rolls  of  the  said  manor,  granted  to  the  said 


(«)  This  alleTStidn  seems  material,  not  as  in  Uie  ajbove  prcoedont     1 

for  if  the  locns  in  quo  be  uot  parcel  Saund.  .349.  n.  11. 
of  the  manor,    tlie    <Ieten(lant  must        (o)  The  precise  numbei;  of  aClf » 

/frescribe  tn  tfie  name  of  the  lord,  and  is.  not  mi^terii^l. 
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C  D  (amongst  other  things)  the  daid  last-mtr/'ored  cus-  JB»yA/t  0/  ' 
•tomary  tenement  #ith  the  appurtenances^  to  hold  to  the  said  ^^^^^^' 
G  H^  his  heirs  and  assigns  for  ever,  by  copy  of  the  court  roll 
of  the  said  manor,  at  the  will  of  the  lord  of  the  said  manor^ 
according  to  the  custom  of  the  said  manor;  by  virtue, of 
which  said  grant,  the  said  C  D  afterwards,  and  before  any  of 
the  said  times,  when,  &c.  to  t^it,  on  the  day  and  year  last  * 
aforesaid,  entered  into  the  said  customary  tenement  with  the 
appurtenances,  and  became,  and  was,  and  still  is,  thereof  seised 
in  his  demesne  as  of  fee,  at  the  \vill  of  the  lord  according  to 
the  custom  of  the  said  manor,  and  at  the  said  several  times^ 
when,  &c.  was  in  the  actual  occupation  thereof,  and  entitled  t6 
such  common  of  pasture  as  aforesaid.  Wherefore,  &c.  the 
said  CZ>,  at  the  said  *several  times,  when,  &c.  having  bcca-  .  *  567 
aion  to  use  his  said  common  of  pasture,  entered  the  said  close^ 
in  which,  &c.  in  order  to  put,  and  did  then  and  there  put  into 
and  upon  the  same,  the  said  cattle  in  the  said  declaration  men- 
tioned, being  his  own  commonable  cattle,  le-vant  and  couchanty 
in  and  upon  the  said  last-mentioned  customary  tenement,  to 
use,  &c.  \ Justify  the  tfeapasaea  aa  in  the  last  firecedent  infiage 
564.  from  the  J,  and  according  to  the  fact,'] 

* 

\Firat  piea^  general  iSBue,  aa  ante^  519.     Second,  enumerate  Comfnon  fitr 

cotMC  dt  vici' 
the  treafiasaea  vnth  the  cattle^  Isfc.  intended  to  be  juatified^  aa  di-  9Uijc.(^) 

reded  i^  the  firecedent^  ante,  563.  and  then  by  leave,  £5*c.  actio 

no7U  ^c,  o«  ante,  552."]     Because  he  says,  that  the  said  close 

called ,  in  which.  Sec.  at  the  said  times,  when,  &c.  lay,  and 

from  time  immemorial  hath  lain,  and  still  doth  lie,  contiguous 

and  next  adjoining  to  a  certsdn  other  close  or  piece  or  parcel  of 

land,  called  — ^,  containing   divers,   to  wit,        "     acres  of 

land,  situate  and  being  in  a  certain  part  of  the  said  parish  of 

,  which  lies  in  the  county  of ,  and  hath  never  been 

separated  or  divided  from  the  said  last-mentioned  close  called 


■  «^ 


(  p)  See  the  tiotes  to  the  prece-    for  a  trespass  with  cattle,  the  defend-, 
dent*,  ante,  SftS.  hcc.  and  Com.  Vig.    ant  cannot  justify  pillling  down  fences, 
tit.  Common,  E.  Common  pur  cause    he.  Com.  Dig.  tit.  Coi^mon^  fi. 
db  ^tficmage  being  merely  an  excuse  - 

Vol.  II,  -  C  ^4  ] 
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Siifhts  €f        ■  ■  ■»  ivk  the  «iud  couDt}:  of    ■    ■■,  bf  any  inclosure»  he^iOi  of 
contmon.         leoce  whatsqever,  s^flkient  to  prevent  cattle  from  time  to  time 
feeding  and  depaatu^'iog  in  the  sud  close  called  — -r*  b  the 
aaid  county  of    ■  *■>,  from  ening  or  escaping  thevefrom  into 
the  said  close  called  ——9  «in  which,  Scc»     And  that  the  siod 
cattle  from  time  to  time*  during  all  that  dme  put  into  the  said 
close  called  -— — ,  to  feed  on  the  grass  there  ^en  growmg^ 
from  time  immemorial  have  gone»  escaped  and  rambled,  and 
have  been  used  and  accustomed  to  go,  escape,  and  ramble 
therefrom  into  the  said  close,- called  -— ««^  in  which,  Sec  and 
'   tf}  intermix  there,  and  feed  with  cattle  from  time  to  time,  feed- 
^  568        ing  on  the  grass  growing  in  the  said  bst«mentioned  'close  ; 
and  in  like  manner  the  cattle  from  time  to  time,  during  all  that 
dme  put  into  the  said  close  called  ,  in  which,  &c.  to  feed 

on  the  grass  there  then  growing,  from  dme  immemorial  have 
gone,  escaped  and  rambled,  and  have  been  used  and  accustom- 
ed to  go,  escape,  and  ramble  therefrmn  into  the  said  close 
called  «— -»,  in  the  sud  county  of  ■■  ■*,  and  to  intermix  there, 
and  feed  with  cattle  ironx  dme  to  dme  feeding  on  the  grass 
lowing  in  the  sdd  last-mendoned  close*.  And  the  said  C  D 
further  saith,  that  the  said  close,  called  ",  in  the  said 
county  of  ■  ■,  before  and  at  the  sud  dme,  when',  8cc.  was 
the  close,  soil,  and  freehold  of  one  E  F^  and  that  the  said  cat* 
tie  of  the  said  Ci>  in  the  said  declaradon  mentioned,  just  before 
the  said  time,  when,  8tc.  to  wit,  on  the  same  day  and  year  a&re-' 
said,  were  in  and  had  been  put  into  the  said  close  called  — — ', 
in  the  said  county  of  --*— ,  to  feed  on  the  grass  there  then 
growing,  by  the  leave  and  license  of  the  said  E  Fxo  him  the 
aaid  C  D  in  that  behalf  first  given  and  granted,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid ;  and  the  said  C  D 
further  says,  that  the  said  cattle  so  being  put  and  being  in  the 
said  close  called  ■■  ,  in  the  said  county  of  —  as  aforesaid, 
for  the  purpose  aforesaid,  and  the  said  close  called  ■  ,  in 
which,  &c.  so  toeing  and  lying  contiguous  thereto,  and  not  se- 
parated or  divided  therefrom  by  any  inclosure,  hedge*  or  (eace 
whatsoever,  the  said  cattle  of  him  the  said  C  /),  afterwartby 
.  and  just  before  the  and  dme^  when.  Sec.  to  wit,  on  the  same 
day  and  year  aforesaid,  of  their  own  accord,  and  without  the 
knowledge  or  consent  of  him  thennid  C/),  went,  escaped  aaA 
rwnhiedi  fi«a  «&d  out  of  the  mi  clos^  c»Ued  *— ->  in  tW 
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^d  county  of  -P— ,  into  tha  mi  close  called  — ^  in  which,  jh>*#*  ^ 
Jic.  and  intenhixed  and  fed  with  the  cattle  there  then  fiMlhig  contmon. 
<m  the  grass  there  then  grQwfaig,  and  renu^ned  and  continiied 
In  the  said  close  caOed  — *^  in  which,  &c.  on  the  occwioa 
aforesaid,  without  the  knowledge  of  the  said  C  Dy  and  there 
eat,  &c.  [_ffere  jtutify  the  tre^9*e»  with  the  cattle  a$  in  the 
firecedenty  ante^  564.  ttnd  conclude  aa  therein  dire^ted^ 

^[FirBt  fiiedy  general  isaucy  m  antCy  519.     Second  fileay  an  Common  of 
foUovfsT'i    And  for  a  further  plea  in  this  behalf,  as  to,  &c.  ^'^^^e^^k^ 
{state  the  entry  cn/boty  and  with  carriagesy  throwing  down  qf  i 

floats  andfencesy  ^f.  and  other  tres/taases  which  may  be  juati* 
Jledy  and  then  aay   by  leave^  Isfc,   actio  «o«,  ks^c.  aa  antCy  552, 
and  then  aa  follows  :)     Because  he  says  that  the  said  close,  in 
which,  &c.   before  and  at  the  said  several  times,  wben,   &c. 
had  divers  large  quantities  of  bushes  and  underwood    growing 
thereon  ;  and  the  said  C  D  further  saith,  that  he  the  said 
C  D  before  and  at  the  said  several  timesi  v^hen,  &c.  was  sei- 
sed in  his  demesne  as  of  fee,  aiid   of  a  certain  messuage 
with  the  appurtenances,  situate  and  being  in  the  parish  afore-^ 
said,  and  that  he  the  said  C  Dy  and  all  thpse  whose  estate  he 
^ow  hath,  and  at  the  said  several  times,  when,  8cc.  had,  of  and 
in  the  said  last-mentioned  messuage  with  the  appurtenances 
for  the  time  being,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  had  and  taken,  and  been  used  and  ac- 
customed to  have  and  take,  and  of  right  ought  to  have    had 
and  taken,  and  the  said  G  H  still  of  right  ought  to  have  and 
take  reasonable  estovers  of  the  bushes  and  underwood  stand-; 
ing  and  growing  in  and  upon  the  said  close,  ir\  which,  &c.  and 
to  carry  the  same  from  thence  to  the  said  messuage  with  the 
I4>purtenances,  to  be  byimt,  spent,  and  consumed  for  fuel  there- 
in  every  year,  at  all   seasonable  times  of  the  year,  at  his 
and  their  free  will  and  pleasure,  as  belonging  and    apper- 
taining to  such  last-mentioned  messuage  with  the  appurtenan- 
ces.   Wherefore  he  the  said.  C  />  at  the  said  several  timcS| 


1F^ 


ft 

(9)  Seethe  notes  to  the  precedent,  mon  of  turbary  y   7  Bast,    181.  ftn^- 

ante,    35S.  aud  Tho^ip.    ^t    377.  iMHe,  357. Md  ofa  ngj||^  to  dig stQ^(M^ 

Sea  the  preoe^Ieiits  of  pleas  of  eomn  S  T.  R.  74^ 
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jffM-;/f7  tf       when,  &c.   having  occasion  ibr  such  reasonable  estovers  a« 
eommmi.  aforesaid,  to  be  burnt  and  consumed  for  fuel  in  the  said  last- 

*   ■        mentioned  tnessuage,  at  the  said  several  times,  when,  &c,  being 
seasonable  times  of  the  year  in  that  behalf,  entered  tl^c  said 
/  close  in  which,  Sec.  with  the  said  cattle  and  carriages  in  the 

said  deplaration  mentioned,  in  order  to  take  and  carry  such 
^reasonable,  estovers  as  aforesaid,  from  thence  to  the  said  last- 
mentioned  messuage,  to  be  burnt,  used,  and  consumed  for  fuel 
tlierein  ;  and  the  said  C  D  on  those  occasions,  with  bis  feet 
in  walking,  and  by  and  with  the  said  cattle  and  carriages,  a 
{itile  trod  down,  trampled  upon,  consumed  and  spoiled  tiie 
gi^iss  <aid  herbage  then  growing  and  being  in  the  said  cloaei 
ana  subvened,  daitiaged  and  spoiled  the  soil  of  the  said  close, 
fOid  because  the  said  stakes,  banks,  mounds,  gate-posts,  and 
othe^  posts  in  the  said  declaration  mentioned,  before  the  said 
several  times,  when,  ficc.  had  been  wrongfully  erected,  and 
-were  then  standing  and  being  in  and  upon  the  said  close,  in 
which,  &Lc.  and  partly  inclosing  the  same,  so  that  without  some 
f&gging  up,  pulling  up,  tearing  up,  breaking  down,  throwing 
down,  prostrating  and  destroying  the  said  banks,  mounds,  and 
fences^  gate-posts,  and  other  posts  respectively,  the  said  C  D 
could  not  thei\  have,  take  and  carry  from  the  said  close  such 
reasonable  estovers  as  atbresaid,  to  be  burnt,  used  and  con- 
sumed tor  fuel  in  the  said  last-mentioned  messuage,  as  he 
otherwise  might  and  ought  to  have  done  ;  he  the  said  C  /)  at 
the  said  several  times,  when,  &(c.  in  order  to  remove  such  ob- 
structions £is  last  aforesaid,  dug  up,  tore  up>  broke  down,  threw 
dowui  prostrated  and  destroyed  the  said  stakes,  banks,  mounds, 
fences,  gate-posts,  and  other  posts  in  the  said  declaration  men- 
tioned, and  took  and  carried  the  said  gate-posts  and  other  posts 
to  a  small  and  convenient  distance,  where  he  left  the  same  for 
the  use  of  the  said  A  B,  doing  no  unnecessary  damage  to 
the  said  y4  Bon  those  occasions ;  which  are  the  same  supposed 
tt^espasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  A  B  hath  above  complained  against  him  the 
said  G  D»  And  this,  &c.  [conclude  vnth  a  verification^  a$  (nU^ 
423.  sixth  fireceden  t .] 
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^Firstfileay  general issu€^  aa  ante^  519.  Second pieay  asfolloioB:^  PuMie  way  for 
And  for  a  further  plea  in  this  behalf,  as^  to  the  *eniering  the  ^*'j"''i'<^'*»  ^«- 
said  close  of  the  said  A  B  in  the  said  first  count  of  the  bald  ^  571 
declaration  mentioned,  and  in  which,  8cc.  and  with*  feet  in  ^i^nmeiatfou 
walking,  and  with  the  said  cattle  and  carriages,  in  the  said  de-  pHssesiMtud- 
claration  mentioned,  treading  down,  trampling  upon,  crushing,  fied.(«) 
consumuig  and  s{)oiling  the  grass  and   herbage  then  growing  ^ 

and  being  in  the  said  close,  and  subverting,  damaging,  and 
spoiling  the  soil  of  the  said  close,  and  digging  up,  pulling  up^ 
tearing  up,  prostrating  and  destroying  the  said  stakes  and  posts 
in  the  said  first  count  mentioned,  and  with  the  said  cattle  in 
the  said  declaration  mentioned,  eating  up  and  depasturing  the 
said  other  grass  of  the  said  A  B^  there  also  growing  and  being, 
laid  also  as  to  the  breaking  down,  throwing  down,  prostrating 
and  destroying  the  said  banks,  mounds,  and  fences  in  that 
count  mentioned,  and  also  as  to  digging  up,  pulling  up, 
prostrating,  damaging  and  destroying  the  said  gate-posts,  and 
other  posts  in  the  said  last  count  of  the  said  declaration  men- 
tioned, and  taking  and  carrying  away  the  same,  above  supposed 
to  have  been  done  by  the  said  C  Z),  he  the  said  C  />,  by  leave 
of  the  court  here  for  this  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, saith  that  the  said  ji  B  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says,  that 
the  said  posts  in  the  said  first  count  mentioned,  and  the  said 
posts  in  the  said  last  count  mentioned,  were  and  are  the  same, 
and  not  other  or  different  posts,  t  And  the  said  C  D  further  '^^  P**^^**^ 
«aith,  that  before  and  at  the  said  several  times,  when,  &c.  there 
was,  and  of  right  ought  to  have  been,  a  certain  common  and 


(r)  See  the  precedents,  9  Wentw.  or  on  foot,  8cc.  the  plea  mast  be  quali- 

Index,  56.    1  Hen.  Bl.  351.   In  plead-  fie<1  accoi'dingly.     See  a  preccilcntof 

ing  a  pubHc  way  it  is  not  necessaiy  to  right  of  way  by  inhabitants  of  a  town^. 

state  the  teiinini,  or  to  shew  that  it  Lutw.  1507. 

'Was  imroemomUy  a  way,  the   term  («)  The  enumeration  of  the  tres- 

puMic     highway  being    sufficient,  1  passes  must  necessarily   depend   on 

lien.  Bl.  351-— 355.     2  Saund.  158.  d.  the  declaration,  and  the  facts  of  eacU 

^ntCf  359.  n.  («).   8  East,  6.    3  T.  R.  particular  case  ;  this  precedent  is  only 

$85.     8  T.  R.  608.    If  it  be  not  a  way  calculates!  to  meet  the   lactB  whicb 

for  all  purposes^  as  merely  for  horses,  usually  occur  m  practice. 
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PnbUc  wufs.   public  highway,  into,  through,  over  and  along  the  said  cIm«^ 
hi  which,  &c.  for  all  the  liege  subjects  oi  our  lord  the  kingi  to 
^572        go,  return,  pass,  *aDd  repass  on  foot  apd  with  cattle  and  cacv 
ria^e.s  at  all  times  of  the  year  at  their  free  will  and  pleasore. 
Wherefore       Wherefore  the  said  C  D  being  a  liege  subject  of  our  said  lord 
t^Xandthe  the  king,  at  the  said  several   times,  when,  &c.  went^  passed^ 
^^^Ii\    ^rf      ^^  repassed  on  foot,  and  with  the  said  cattle  and  carnaiges  intoi 
morsels  eat     through,  over  and  along  the  said  close,  in  which,  &c«  ia,  kf^ 
the  ^^  ^     ^^^  along  the  said  highway  there,  using  the  same  as  he  law« 
fully  might  for  the  cause  aforesaid.  \     And  in  so  doing,  he  Um 
said  C  D  with  his  feet  in  walking,  and  with  the  said  cattle  and 
carriages,  unavoidably  a  little  trod  down,  trampled  upoii»  con- 
sumed and  spoiled  the  grass  and  herbage  there  growing  and 
being  in  the  said  close,  in  which,  &c.  and  subverted,  damaged, 
and  spoiled  the  soil  of  the  same  close,  and  the  said  cattle  9i, 
the  said  several  times,  when,  &c.  in  passing  and  repaasiog 
along  the  said  way,  by  stealth  and  morsels,  and  againat  tht 
will  of  the  said  CD,  eat  up  and  depastured  a  little  other  of  tii# 
Bccnuse    the  grass  there  then  growing  in  the  said  way.     And  because  the 
striicted    the  ^^  Stakes,  banks,  mounds,  fences,  gate-posts  and  other  p06t% 
•nTlrottratl^d  ^"  ^^^  **^^  declaration  mentioned,  before  the  said  several  timesi 
same  and  car-  when,  Scc.  had  been  wrongfully  erected,  and  were  then  stand* 

ried  materials    .  ii-.  ,  .  -ji.*!.  ju 

10  a  cnnveni.  iOg  and  bemg  m  and  across  the  said  highway^  and  obstructrag 

ent  distance,  ^j,^  same,  so  that  without  digging  up,  pulling  up,  tearing  npi 
breaking  down,  throwing  down,  prostrating  and  destroying  the 
said  Slakes,  banks,  mounds,  fences,  g^te-posts  and  other  posts 
i*espective]y,  the  said  C  D  could  not  then  pass  and  repass  with 
the  said  cattle  and  carriages  into,  through,  over,  and  along  the 

«  Said  closci  in  which,  Scc.  in  the  said  highway  there  as  he  oii|^ 

to  have  done,  the  said  C  X>,  at  the  sud  several  times,  when,  &c. 
in  order  to  remove  the  said  obstructions,  dug  up,  pulled  upi 
tore  up,  broke  down,  prostrated  and  destroyed,  the  said  stakes, 
mounds,  fences,  gate-posts  and  other  posts  in  the  said  declaea* 
tioD  mentioned,  and  took  and  carried  the  said  gate-posts  and 
other  posts  to  a  small  and  convenient  distance,  and  there  left 
the  same  for  the  use  of  the  said  A  Bj  doing  no  unnecessary 
damage  to  the  said  A  B  Gn  those  occasions,  which  are  the 

^   573        st^nie  supposed  trespasses  in  the  imroductory  part  *of  this  plea 
mentioned,  and  whereof  die  said  A  B  hath  above  complauied 
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HipittSt  him   the  said   C  D,     And  this,  &C.  [conclude  with  a  Private  -mj^t, 
verification^  a»  antCf  422.  sixth  firecedent.] 

I 

IFirst  fileuy  general  issue,  as  ante,  519.     Second  /ilea,  same  privHte    way 

as  the  last  firecedent  to  the  obeHsk,  ante,  571.  and  then  hroceed  !?    preaci-ip- 
"T"  *  »  »  *  Hon  by  a  injo 

ae follows  ;]  And  the  said  CD  further  saith,  that  he  the  said  lioW«.(0 
C  D  long  before,  and  at  the  said  several  times,  when,  Ecc.  was 
and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  the  oc- 
cupation  of  a  certain  close,  called  .  ,  contiguous  and  next 
adjoining  to  the  said  close,  in  which,  &c.  and  that  he  the  said 
€1  Vi  and  all  those  whose  estate  he  now  hath,  and  at  the  said' 
aev^al  times,  when,  &c.  had,  of  and  in  the  said  close  called 
«■■  i.  »  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  had  and  used,  and  have  been  accustomed  to 
iiare  and  uae^  and  of  right  ought  to  have  had  and  used,  and 
the  said  C  D,  at  the  said  times,  when,  &c.  of  right  ought  to 
have  bad  and  used,  and  still  of  right  ought  to  have  and  use,  a 
certain  way  for  himself  and  themselves,  and  his  and  their  ser- 
vants, farmers  and  tenants,  occupiers  of  the  said  close  called 
■^  ",  to  pass  and  repass  on  foot  and  with  horses,  mares,  geld- 
ings, and  other  cattle,  from  a  certain  common  king's  highway, 
in  the  parish  of  ■  ■  ■  aforesaid,  into,  through,  over,  and  along 
tbe  said  close  of  the  said  ^  B,  called  ,  in  which,  &c.  un- 
to and  into  tbe  said  close  now  of  the  said  C  D,  and  so  from 
theoce  back  again  unto,  into,  through  and  over  and  along  the 

laid  ck>se  of  the  said    ^  B,  called ,  in  which,  &c.  unto 

aod  into  the  said  common  king's  highway,  at  all  times  of  the  * 

year,  at  his  and  their   free  will  and  pleasure,  as  to  the  said 

closie  of  the  said  C D,  with  the  appurtenances  belonging  *and        ^   mm 

Uf^TtMam^.{u)    And  the  said  C  D  being  so  seised  of  his  said 

tlosey  and  having  occasion  to  use  the  said  way,  did,  with  his  >* 


{i)    See    the    precedents,   Lutv.  (u)    See    the  preecdeott,   Lutw. 

1426,  1427.    1527.    and  ante,  358  to  1436,  1427,  and  119.     Lil.  EAt  4S6, 

das.    Ab  to  the  mode  of  pleading  a  1  B.  k  P.  371.  which  contain  this  al* 

lirivate  right  of  vaj  in   general,  see  legation ;  hut  see  Yelv.  159.    ,Snte» 

Com.  t)ig.  Chimin,  D.  2.  &o.    Vin.  SCO.  n.  (/»),    and    the    precedent^ 

ilbr.  tit  Chimin,  Private,  H.    Bae.  Lutw.  1527.     Rast.  Ent  617.  a.  fo.- 

Abr.  Highways^  C.    The  termiju  and  CIS.  a.  b.   lA,  Ent  452,   1  £aa^  S7T. 

eouxse  of  a  private     way,    must  be  1  H.  BI.  351. 
atircd  in  pleadiogi  id.  ibid.     1 H.  BL, 


'* ' 


s 


57.4 

Private  xofii/a. 


The  like  by  a 
eopyholder. 
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servants  and  horses,  and  itiareS)  ami  g-eldings,  ftnd  caniages,  at 
the  said  several  ti  .ics,  when,  Sec.  pass  and  repass,  in,  by,  throtigh 
and  along  the  said  way  from  the  said  common  king's  highway, 
into,  throupjh,  over,  and  alonj^J'the  said   close  of  the  saifl  -^  S 

called ,  in  which,  Sec.  unto  and  into  the  said  close  i:ow  of 

the  said  CD,  and  so  from  thence  back  again,  in,  by,  through, 
and  along  the  said  way,  unto  and  into  the  said  common  king's 
highway,  using  the  said  way  there  for  the  purpose  oud  on  lIjc 
occasion  aforesaid,  as  he  lawfully  might  for  the  cause  afore^^d, 
and  in  so  doing,  &c.  \^Same  as  the  firecedent^antc^  S72,fr.m  tht  J 
to  the  endy  justifying'  the  tres/iasscs  according  to  the  facts^ 
ohseruing  the  introductory  fiart  of  this  /ileaJ\ 

[^Enumerate  the  tres^iahses  as  in  the  precedents  antCy  57 U  io 
the  obelisky  and  then  say ^  actio  tzot?,  Is^c*  and  stati-  that  the  iccu* 
in  quo  was  parcel  of  the  manor^  and  state  the  customary  tenemcntf 
as  antc^  565.  and  then  at  566.  state  the  customary  right  of  vtayj 
asfoUo^^vs  :]  And  the  said  C  D  further  saith,  that  within  the 
said  manor  there  now  is,  and  at  the  said  times,  when,  &c.  was, 
and  from  time  whereof  the  memory  of  man  is  not  to  the  coo* 
ti*ary  hath  been,  a  certain  ancient  and  laudable  custom,  there 
used  and  approved  of^  (that  is  to  say,)  that  eveiy  customary 
tenant  of  the  said  customary  tenement,  with  the  appurtenances 
for  the  time  being,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary  hath  had,  and  hath  been  used  and  accus- 
tomed to  have,  and  of  right  ought  to  have  had,  and  siiil  of 
right  ought  to  have,  for  himself  and  his  servants,  a  certain 
way  to  go,  return,  pass,  and  ^repass  on  foot,  and  with  cattle 
and  carriages,  from  and  out  of  the  said  customary  tenement^ 
into,  through,  and  over  the  said  close,  in  which,  &c.  unto  and 
into  a  certain  public  road  and  king's  common  highway  at—, 

in  the  said  parish  of ,  and  so  from  thence  back  again  into 

the  said  customary  tenement,  with  the  appurtenances,  every 
year,  at  ail  times  of  the  ye^r,  when  and  as  often  as  occusion 
hath  required,  as  belonging  and  appertaining  to  such  cuistonv- 


(or)  See  the  notes  to  the  last  pre-  of  pleading^  by  a  oopyholder  in  gene* 
cedent,  a  d  llie  precedent,  9  ral,  see  aiite,  565.  j^.  (m).  205,  306^ 
AVentw.   y.i5.    And  as  to  tlie  mode    207. 
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ary  tenement.  And  he  further  says,  that  long  before  any  of  Pri-aUe  xvtws. 
the  said  times,  when,  &c.  to  wit,  on,  8cc.  (state  the  grant  to 
the  cofiyholdcTy  and  Ms  entry,  aa  ante^  566.  and  then  /n-ocecd  as 
fottowH ;)  wherefore  the  said  ^C  D^  at  the  said  several  limes, 
when,  &c.  having  occasion  to  use  the  same  way,  went,  passed, 
and  repassed  on  foot,  and  with  cattle  and  carriages  from  and 
out  of  the  said  customaiy  tenement,  into,  through,  and  ovei* 
the  said  close,  in  which,  &c.  by  and  along  the  said  way  there, 
losing  the  same  as  he  lawfully  might  for  the  cause  aforesaid. 
And  in  so  doing,  &c.  \j^ame  as  the  firecedcnty  antcy  572,/ro7n 
the  t  to  the  end,  justifying  the  tres/iosses  according  to  the  fact ^ 
observing  the  introductory  part  qf  the  pleaJ\ 

\JFirst  fileay  general  issucy  as  antey  519.     Second  plea,  pre-  Rigiiiof  way 
scriptive  right   of  way,  as  antey  573.     Tliird  pltay  as  follow.<! :']   !|>'  "*!^;,7^^; 
And  for  a  further  plea  in   this  behalf,  as  to  the   said  several 
supposed  trespasses  in  the  introductory  part  of  the  said  second 
plea  mentioned)  and   therein  justified,  the   said   C  l)  by  like    , 
leave,  Sec.  says,  (qctio  nony  as  ante,  422.  fourth  precedc7ity)  be- 
cause he  says,  that  he  the  said  C  I)  long  before,  and  at  tlie  said 
several  times,  when,  Sec,  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  seised  in  his  demesne  as  of  fee  of  and  in  the 
occupation  of  'a  certain  close,  situate,  lying,  and  being  in  the         ^    r^g 

pai'ish  of aforesaid  ;  and  the  said  C  D  further  saith,  that 

long  before  any  of  the  said  several  times,  when,  kc.  to  wit, 
on,  &c.  at,  &c.  aforesidd,  by  a  certain  deed  made  between  the 
then  owner  of  the  said  close,  in  which,  &c.  and  the  then  owner 
of  the  said  close  now  of  the  said  C  />,  and  whose  estate  there- 
in he  the  s4d  C  D  now  hath,  but  which  deed  hath  since  been 
Jost  and  destroyed  by  accident,  and  therefore  cannot  be  brought 
into  the  said  court  here,  and  the  date  whereof  is  for  that  reason 


(y)  WI»cre  there  has  been  an  ac-    it  must  then  be  claimed  w  a  wvs  by 

tual  grant  of  a  way,  the  plea  must  non-ex istiii'j  p"ant  as  in  the    ahovo 

be  fi*amed  acconlhigly,  see  1  B.  k  P.  precedent,  and  tlie  uninturruptrd  \\%^ 

217\.    3  East,    294.    When  there   is  ot'the  way  for  a  long  time,  is  evidence 

any  reason  to  apprehend  that  a  pro-  from  which  the  juiy  may  piChUsne  a 

seriptive  right  of  way  may  hare  been  grant,  3  T.  R.  15*.     1  Sa«un?.  3JJ.  a. 

extinguished  by  unity  of  possession,  1  East,  381. 

'  Vol.  U.  [  65  ] 
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i^iifvafevuitf»,  wholly  unknown  to  the  said  C  D,  the  said  then  owner  of  tht 

said  close,  in  which,  £cc.  did  grant    to  the  said  then  owner  of 

the  said  close  now  of  the  said  C  Z>,  and  to  the  heirs  iu;id  assigns 

of  the  last-men lioned   owner»  a   certain  way  from  a  cenain 

"      •  public   king's  highway,  in  the  parish  aforesaid,  into,  through, 

over,  and  along  the  said  close,  in  which,  &c.  unto  and  into  the 

said  close  now  of  the  said  C  D,  and  so  back  again  from  the 

said   last- mentioned   close,  into,  through,  over,  and  along  the 

said  close,  in  which,  &c.  unto  and  into  the  said  public  king's 

highway,  to  go,  return,  pass  and   repass  on   foot  by  himself, 

and  themseivcs,  and  his  and  their  servants,  and  with  horses, 

mares,  and  geldings,  carts  and  carriages,  in  and  along  the  said 

last-mentioned  way,  every  year,  and  at  all  times  of  the  year, 

at  his  and  their  free  will   and  pleasure.     By  virtue  of  which 

safd  grant,  the  said  C  Z),  before  and  at  the  said  several  times^ 

when,  8cc.  was  and  still  is  entitled  to  such  way  as  last  aforessdd ; 

and  the  said  C  D  being   so  seised  and  entitled  to  such  way  as 

last  aforesaid,  he   the   said    C  Dy  at  the    said  several  tlmesi 

tyhen,  &c.   having  occasion  to  use  the  said  way,  did  with  his 

servants,  and  with  his  said  horses,  mares,  and  geldings,  carts 

and  carriages,  at  the   said   several  times,  when,  Sec.  go,  pass 

and  repass,  in,  by,  through,  and  along  the  said  way  from  the 

;^  ^  siid   common  king's  highway,  into,  through,  over,  and  alone 

V'-  *•  *                . 

. ;,  *  *'                         the  said  close  of  the  said   ^  B^  in  which,  &c.  unto  and  into 

'♦'"*' 

''\ ' '  the  said  close  now  of  the  said  C  By  and  so  from  thence  back 

again,  in,  by,  through,  and  along  the  said  way,  unto  and   into 

the   said   common  king's  highway,  using  the  sdd  way  there 

\    *   577         *^°'*  ^^^  pui'pose  and  on  the  occasion  aforesaid,  as  he  lawfully 

might  for  the  cause  aforesaid.    And  in  so  doing,  8cc.   [same  as 

in  the  precedent y  antey  572,  from  the  \  to  the  end,  justifying  tht 

tresjiaasea  according  to  the  facts  y  observing  the  ijitroductory  fiart 

of  the  Jdcai] 

Right  of  wny        V First  plcay  general  issuCy  as  antCy  519.     Second  jdeoy  hrt- 
(^)  scii/itive  right  ofivaijy  as  antey  573..     Third  fUeay  right  of  vny 


(z)  See  the  precedents,  l,Tit\r;  this  plea,  1  Saund.  323.  a.  b.  n.  6. 
14J?7.  9  Wcntw.  161,  16'2.&c.8T.  R.  8  T.  R.  SO^Cro.  Jae.  170.  iB.lc 
50.  aud  as  to  the  Jaw  and  the'  use  of    P.  574.  n.  a.    Willes,  71. 
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by  grant,  as  in  the  last  fire  cedent.     Fourth  plca^  as  followa:']  Pnvafe-wa^i. 

And   for  a  further  plea  in  this  behalf,  as  to  the  said  several 

supposed  trespasses  in  the  introductory  part  of  the  said  second 

plea  mentioned,   and   therein  justified,  the  said  C  /),  by   like 

leave,  &c.  says,  (actio  noriy  l3tc.  as  ante,  422.  fourth  ftrecedenfy) 

because  he  says,  that  he  the  said  C  Z),  before  and   at  the  said 

several  times,  when,  &c.  was  and  still  is  seised  in  his  demesne  Hefendaiu 

as  of  fee,  of  and  in  a  certain  close  called  contiguous  and  joining  clobc. 

next  adjoining  to  the  said  close,  in  which,  &c.  and  that  a  certain  >-  -Ffoi-meiir 

person  whose  name  is  to  the  said  C  X>  unknown,   and  whose  unaoi  loauaiu 

estate  in  the  said   close   called ,  the  said  C  D  now  hath,  '^'"^' 

and  before, and  at  the  time  of  the  makinL>'  oi  the  alienaiion  and 
conveyance  hereinafter  mentioned,  was  seised  in  his  demesne  as 
of  fee,  as  well  of  and  in  the  said  close,  in  which,  Sec.  as  of  tiie 
said  other  close  now  of  the  said  C  D,  with  their  respective 
Gppunenances ;  and  the  same  person  bcinc»;  so  seised  of  the  ^- ^''«i'«^»»''l«*- 
said  closes  respectively,  long  before   any  of  the  said  several 

times,  when,  btc.  to  wit,  on,  &c.  ji.  D, ,   at   the  parish 

aforesaid,  duly  granted,  aliened  and  conveyed  the  said  close,  in 
%vhich,  Ecc.  to  a  certain  other  person  whose  name  is  to  the  said 
C  D  unknown,  and  to  the  heirs  and  assigns  of  such   last-men- 
tioned mentioned   pei*son ;  by    means  whereof  the  said  last* 
mentioned   person  then    and   there  became  and  was  seised  in 
his  demesne,  as  of  fee,  of  and  in  the  said  close,  in  which,  &c. 
and  the   said  C  D  further  saith,  that  at  the  lime  of  *the  said         -*  575 
alienation  and  conveyance  of  the  said  close,  in  which,  Sec.  the 
said  person  who  was  so  seised  thereof,  and  so  aliened  and  con- 
veyed the  same  as  aforesaid,  not  having  any  other  way  to  the  said  J5  F  havitig 
dose,  now  of  the  said  C  D,  otherwise  than   from  and  out  of  a  to  the  othu- 
certain  public  highway  in  the  county  aforesaid,   into,  through,  ^J^j?^!*!!^"  J*,j 
over  and  along  the* said  close,  in  which.  See.  by  reason  thereof  '''^'S  ''*  ^'K'M 

.  .  1        ,  hud  s'lcli  w  ar. 

the  said  person  who  so  aliened  and  conveyed  the  said  close,  in 
\phich,  Sec.  as  aforesaid,  after  such  alienaiion  and  conveyance, 
necessarily,  whilst  he  continued  seised  of  the  said  close  now  of 
the  said  C  Z),  ought  to  have  had,  and  of  right  had,  and  the  sard 
C  D,  so  having  the  estate  of  the  said  person  as  aforesaid,  be- 
fore and  at  the  said  several  times,  when,  S^c.  necessarily  had, 
and  of  right  ought  to  have  had,  and  siill  of  right  ought  to,  have,* 
a  convenient  way  to  the  said  close  nov^  of  the  said  C  jD,  froii^ 
the  said  highway,  hito,  through,  over  and  along  the  »i\id  close, 


r 
» 
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Private  ivaijs.  in  which,   8cc.  and  that  the  said  person    who  so  aliened  and 
Ami  since  iiie  convcved  the  said  close,  in  which,  Sec.  and  all  the  occupiers  of 

alienation  i:/ r  •       '  ^ 

k«j  ^ei-e  tn-  thc  Said  closc,  now  of  the  said  C  D  after  the  said  alienation  and 
ccswuy  way.  Conveyance  of  the  said  close,  in  which,  Sec.  had,  and  were  ac- 
customed to  have,  and  of  right  ought  to  have  had,  and  the  said 
C  D  still  of  right  ought  to  have,  a  certain  necessary  way  for 
thennselvcs  and  their  servants  on  foot  and  with  horses,  mares 
and  geldings,  carts  and  carriages  from  tlie  said  highway,  into, 
through,  over  and  along  the  said  closc,  in  which,  Sec.  unto 
and  into  the  said  close,  now  of  thc  said  C  Z)  to  go  and  re- 
turn, pass  and  repass,  in  every  year,  at  all  times  of  the  year, 
for  the  necessary  use  and  occupation  of  the  said  close  now  of 
the  said  C  Z),  the  same  way  being  the  nearest  and  most  con- 
venient way  over  the  said  close,  in  which,  Sec.  to  the  said  close 
now  of  the  said  C  D  i  wherefore,  at  thc  said  several  times,  when, 
&c.  the  said  C  D  being  so  seised  as  aforesaid,  and  in  the  actual 
occupation  of  his  said  close,  and  having  occasion  to  use  tlie 
said  way,  did  with  his  servants,  and  with  his  horses,  mares 
and  geldings,  carts  and  carriages,  at  the  said  several  times, 
when,  &c.  pass  and  repass,  in,  by,  through  and  along  the  said 
way,  from  the  *said  common  king's  highway,  into,  through,  ovci* 
and  along  the  said  close  of  the  said  A  B^  in  which,  &c.  unto  and 
into  the  said  close  now  of  the  said  C  D,  and  from  thence  back 
'  ^  again,  in,  by,  through  and   along  the   said  way  unto  and  into 

the  said  common  king's  highway ;  using  the  said  way  there 
for  the  purpose  and  on  the  occasion  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid.  And  in  so  doing,  &c.  \jtamt  tu 
tJie  firccedent^  aittCy  572  from  the  \  to  the  end^  justi/ymg  the 
trc'fi/iasses  according  to  thc  facts^  obsetving  thc  inlrodtictory 
fiart  of  the  /2lea.^ 

by  ^  ^tenant  [^^^  ^^^^  /irecedents^  Raat,  Mnt,  618.  a,  b.      Lutvf,    1427. 

umjer  a  lease,   jy^^  .^^^^  stating  the  iiossessory  right  will  resemble  tfuu  claiming 
or  li-wm  year  y  o  /  :/       o  a 

to  yc«r  in  ei-  a  right  of  common  bij  a    tenant  a^  jiointed  out^  ante^   563.     Thc 

ther  of  the  a-  ,  ,       ,      .       ^  ,    , 

bo\  ceases.       lease  for  ijcars,  or  the  demise  froifi  year  to  year,  and  the  entry 

of  the  leasee  are  to  be  stated^  as  ante,  215.  5 1 5.  and  vfhere  thc 

'defendant  claims  under  a  freeholder  by  firescrt/itlonj  are  to  be  6i- 

serted  in  thc  precedent^'  ante,  574^  immediately  after  the  statement 

of  the  right  of  common  ;  and  if  under  'atopy  holder ^  imr^frdiuteiy 
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«/?er  the  statement  of  the  grant  qf  the  customary  tenement  and  Entry  fir 
ihe  co/iyholderU  entrj/y  antey  575,]  '''^'''*- 

{^Fir at  filea^ general i88tLey  09  antcy  519.]     And  for  a  further  JuttHicjitionaf 
plea  in  this  behalf,  as  to  the  breaking   and  entering   the  said  ZV^Iuf^ 
close  in  the  said  declaration  mentioned,  and  with  feet  in  walk-  \") 
ing,  treading  down,  trampling  upon,  consuming  and  spoiling 
the  grass  and  com  of  the  said  A  B  there  then  growing,  and 
with  the  wheels  of  the  said  carts,  waggons  and  other  carriages, 
and  with  the  feet  of  tlie  said  cattle  drawing  the  same,  treading 
down,  trampling  upon,  consuming  and  destroying  other  the 
grass  and  corh  of  the  said  A  B^  there  standing  and  being  in 
shocks  and  sheaves,  and  the  said  quantities  of  corn  in  the  said 
^close,  taking  and  carrying  away,  and  converting  and  disposing 
•thereof  to  their  own  use,  above  supposed  to  have  been  done         ^   r  oa 
i)f  the  said  CZ>  and  £  Fy  they  the  said  C  D  and  E  Fy  by  leave 
of  the  court  here   for  this  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  statute  in  that  case  made  and  pro'^ 
vided,  say,  that  the  said  A  B  ought  not  to.  have  or  maintain  his 
aforesaid  action  thereof  against  them,  because  they  say,  that 
the  said  C  />,  long  before,  and  at  the  said  time,  when,  8cc.  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  rector  of  the 

rectory  of  the  parish  church  of ,  in  the  said  county  of 

■  ■  ,  and  that  the  said  close  in  the  said  declaration  mentioned, 
called,  Sec.  in  which,  &c.  at  the  said  several  times,  when,  &c. 
in  the  said  first  count  mentioned,  was  situate,  lying  and  being 
in  the  parish  of  ■  aforesaid,  and  within  the  bounds,  limits 
and  titheable  places  of  the  same  parish,  'and  that  all  and  sin- 
gular the  tithes  of  com  and  grain  yearly  arising,  growing, 
renewing  and  happening  in,  upon  and  from  the  said  close,  in 
which,  8cc.  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  of  right  ought  to  have  been,  and  still  Ojf  right  ought 
to  be,  yielded  and  paid  in  kind  to  the  rector  of  the  said  rectory 
for  the  lime  being.  And  the  said  C  D  and  E  F  further  say, 
that  divera  quantities  of  wheat,  oats  and  barley,  in  the  year  of 


{a)  Sec  the  precedents  0  Wentw.    As  to  the  replication,  see  Cro.  Jac 
ladex,  86.  anil  10  Co.  88.  a.  91.  a.    224.  and  Vclv.  157.  utid  Ccin.  I3i 
and  Com.  Dig.  Pleader,  3  M.   40.    Pleader,  F.  IS,  19. 


^* 
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JEjuvif  fir       our  lord  -^—  aforesaid}   grew  and  arose  in  the  i^id  close,  in 
#^  »'»•  which,  &c^  and  that  before  any  of  the  said  times,  when,  &€. 

in  the  said  first  count  mentioned)  to  wit,  on,  Sec.  in  the  ycsr 
last  aforesaid,  the  said  List-mentioned  wheat,  oats  and  barlef 
were  cut  down,  and  the  tenth  part  thereof  duly  severed  from  the 
residue  thereof,  and  set  out  as  and  for  the  tithe  of  the  said  last- 
mentioned  wheat,  oats  and  barley,  according  to  the  immemoiial 
usage  and  custom  witiiin  die  said  parish,  and  were  at  the 
said  times,  when,  &c.  in  the  said  first  count  mentioned,  in  the 
said  close  for  the  use  of  him  the  said  C  Z>  as  such  rector 
as  aforesaid,  whereupon  the  said  C  D  as  such  rector  as 
aforesaid,  and  the  said  £  /'as  his  servant,  and  by  his  com- 
mand) afterwards,  to  wit,  on  the  said  first  time,  when,  Sec.  in 
the  said  first  count  mentioned,  the  same  being  respectively 
0  581  *W2thin  a  reasonable  time  after  the  cutting  down  of  the  said 
wheat,  oats  and  barley,  entered  the  said  close,  in  which,  &c« 
with  the  said  carts,  waggons,  and  other  carriages  in  the  said 
declaration  mentioned,  drawn  with  the  said  cattle  therein  ^Isd 
mentioned,  in,  by,  through,  and  along  the  usual  way  and  en-- 
trance  into  the  said  close,  in  which,  &c.  and  to  take,  fetohf 
and  carry  away  the  said  tithes,  the  same  being  the  siud  com  in 
the  said  first  count  mentioned,  and  therein  alleged  to  have  been 
taken  and  carried  away  by  the  said  CD  and  E  Fy  and  the  same 
having  been  so  severed  and  set  out  as  aforesaid,  and  did^hen 
and  there. within  a  reasonable  time  for  that  purpose,  take  and 
carry  away  the  same  out  of  the  said  close,  in  which,  &c.  in  the 
said  waggons,  curts  and  other  carriages,  and  converted  aiyl 
disposed  thereof  to 'their  own  use,  and  in  so  doing  he  the  said 
C  Z),  and  the  said  E  F  as  his  servant  as  aforesaid,  did  at  those 
pespective  times,  with  their  feet  in  walking,  necessarily  tsA 
unavoidably  tread  down,  trample  upon,  consume,  and  spoil  a 
little  of  the  grass  and  corn  of  the  said  A  J?,  growing  suid  be- 
ing in  the  said  close,  and  with  the  wheels  of  the  said  cartis, 
waggons,  and  other  carriages,  and  with  the  feet  of  the  said 
cattle  drawing  the  same,  did  necessarily  and  unavoidably  ti^ead 
down,  trample  upon,  consume  and  spoil  a  little  of  the  grass 
and  corn  of  the  said  Ji  B  there  growing,  and  tlie  said  cattle 
drawing  the  sfiid  carriages  while  the  said  tithes  were  so  b«ing 
taken,  fetched,  and  carried  away  as  aforesaid  by  stealth  and 
.    morsels;  and  against  the  will  of  the  said  CD  and  E  i^,  eat  up, 
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consnmed,  and  destroyed  a  little  of  the  com  of  the  said  ji  Bf  (jiuffr  mcum 
in  the  said  close,  in  shocks  and  sheaves^  the  said  CD  and  EF  P^^^"-'^-^-  .* 
doing  no  unnecessary  damage  to  the  said  J  Bj  on  the  occasion 
aforesaid)  which  are  the  same  supposed  trespasses  in  tlie  in- 
troductory part  of  this  plea  inentioned)  and  whereof  the  said 
A  B  hath  above  in  the  said  first  count  in  that  beiialf  connplaii^- 
ed  against  the  said  C  D  and  E  F.  And  this,  &c.  \conclude 
vnih  a  -verification  a%  ante^  422.  mxth  precedent.  Add  a  filea 
^  KcensCi  as  ante^  560,  if  there  be  any  evidence  tt>  aupfiort  iti\ 

*  582 

*[^Fir8t  /ileoy  generalissuey  as  ante y  519.     Second  filea^  a^foU  jiuti6catioii 
JiwjjH  ."3    And  for  a  further  plea  in  this  behalf,  as  to  the  breaking  how^mnd^ 
and  entering  the  said  dwelling-house  of  the  said  A  B^  in  the  breaking   in- 
said  first  count  of  the  said  declaration  mentioned,  and  making  under  •  lati. 
a  noise  and  disturbance  therein,  and  staying  and  continuifig  Jiff '» warraat 
therein  making  such  noise  and  disturbance,  without  the  lea^e'  thereQn.(A) 
or  license,  and  against  the  will  of  the  said  A  Bt  for  tiie  said 
space  of  time  in  tlie  said  first  count  mentioned,  and  then  anit 
there  forcing  and  breaking  open,  breaking  to  pieces,  damaging 
and  spoiling  the  said  doors,  windows,  locks,  bolts,  bars,  staplesy 
and  hinges  of  the  said  A  B^  in  the  said  first  count  mentioned, 
the  said  C  Z>  by  leave  of  the  court  here  for  this  purpose  first 
had  and  obtained,  according  to  the  form  of  the  statute  in  suci| 
case  made  and  provided,  saith,  that  the  said  A  B  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him  $  be* 
cause  he  saith,  that  before  the  said  time,  when,  &c.  in  the  said 
first  count  mentioned,  to  wit,  on,  8cc.  (t&e  teste  qf  the  writ  ; 
here  set  forth  the  writ  of  latitat ^  the  indorsement  for  baU^  de- 
Urvery  of  the  writ  to  the  ^heriffj  and  warrant  to  the  defendant^ 
and  delivery  thereof  to  the  dffendant^  as  in  the  precedent^  antc^ 
538  to  540.)     By  virtue  of  which  said  warrant  the  said  C  i^  as 
anich  bailiff  as  aforesaid,  afterwards  and  before  the  time  ap- 
pointed for  the  return  of  the  said  writ,  to  wit,  at  the  said  time, 
iiirhen,  &c.   in  the  said  first  count  mentioned,  and  within  the 
bailiwick  of  the  said  G  Hy  as  such  sheriff  as  aforesaid,  peace- 
ably and  quietly  entered  into  the  said  dwelling-house,  in  wbichi 


(6)    Sec  the  precedent,   Thomp.    ml,  3  B.  k  P.  229. 
EnL  299.  and  as  to  this  plea  in  gene-    ' 


,« 


582  PLEAS  IN  BAR. 

Vhff^r  mesne  tu:.  the  Quter  do^r  thereof  then  and  there  being  opeth  aod 
^•oifur.       .    ^^^^  ^j^gu  j^j^jj  there  being   reasonable  and  sufficient  ground 

and  cause  for  the  said  C  Z),  to  suspect  and  believe,  and  the 
said  C  D  then  and  there  suspecting  and  believing  that  the  said 
•^.  B  then  ^vas  in  the  said  dwelling-Iiouse,  in  order  to  take  and 
arrest  the  said  A  B^  under  and  by  virtue  of  the  said  writ  and 
"Vrarrant,  as  it  was  lawful  for  him  to  cjo  for  the  cause  aforesaid  f 
and  in  order  to  aiTcst  the  said  Ji  Bj  under  and  by  virtue  of  the 
*  583  .^^d  writ  and  warrant,  he  the  said  *C  D  did  then  and  there 
necessarily  and  unavoidably  make  a  little  noise  and  disturbance 
in  the  .said  messuage  or  dwelling-house,  and  stay  and  continue 
t^terein  making  such  noise  and  disturbance  for  the  said  space  of 
time  in  the  said  first  count  mentioned.  And  the  said  C  D  fur- 
ther saith,  that  at  the  said  time,  when,  Sec.  in  the  said  first 
count  mentioned,  the  said  A  B  not  having  been  taken  or  ar- 
rested under  or  by  virtue  of  the  said  writ  or  warrant,  and  the 

entrance  of  divers,  to  wit, rooms  and apartments  in 

the  said  dwelling-house,  In  the  said  first  count  mentioned,  and 
of  and  belonging  to  the  same,  being  fastened  and  stopped  by 
and  with  the  said  doors,  windows,  locks,  bolts,  bars,  stz^les 
and  hinges  in  the  introductory  part  of  this  plea  mentioned,  and 
there  then  and  there  being  reasonable  and  sufficient  ground 
.and  cause  for  the  said  C  D  io  suspect  and  believe,  and  the  said 
C  D  then  and  there  suspecting  and  believing,  that  the  said  A  B 
then  was  in  the  said  rooms  and  apartments,  or  one  of  them, 
he  the  said  C  Jp  did  then  and  there  demand  and  request  oce 
I K^  being  the  only  person  then  and  there  present  in  the  said 
dwelling-house,  to  deliver  the  keys  of  the  said  respective 
doors  to  him  the  said  C  jD,  and  to  permit  and  suffer  him  the 
said  C  jD  to  enter  into  the  said  rooms  and  apartments^  in  order 
•to  search  for  the  said  A  B  therein,  but  the  said  IK  then  and 
there  wholly  neglected  and  refused  so  to  do,  and  then  and  there 
obstructed  and  hindered  the  said  C  D  from  entering  into  the 
said  rooms  and  apartments,  or  either  of  them,  for  the  purpose 
aforesuid,(r)  so  that  without  forcing  and  breaking  open  the  said 
doors,  windows,  locks,  bolts,  bars,  staples  and  hinges,  th/e 
said  C  D  could  not  at  the  said  time,  when,  Sec.  enter  into  the 


■*  • '  ■' 


(c)  These  allcgiitions  mast  be  according  to  the  focts,  3  B.  8*  P.  2ff^. 


•  t 


IN  TRESPASS  TO  REAL  PROPERTY.  583 

imid  rooms  and  apartments,  to  search  for  or  arrest  the   said  Under  fnaf 
A  B  in  the  same  ;  therefore  he  the  said  C  D,  at  the  said  time,  ^***^^** 
when,  Sec.  in  the  said  first  count  mentioned,  in  order  to  search 
for,  find,  and  arrest  the  said  A  By  under  and  by  virtue  of  the 
said  writ  and  warrant,  necessarily  broke  open  the  said  doors, 
windows,  locks,  bolts^  bars,  'staples  and  hinges  in  the  said        ^  5g4 
first  count  mentioned,  and  in  so  doing  necessarily  and  unavoid- 
ably a  little  broke  to  pieces,  damaged,  and  spoiled  the  same, 
doing  no  unnecessary  damage  to  the  said  A  B  oni'the  occasion        ' 
aforesaid  ;  which  are  the  said  several  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  A  B  hath  above  thereof  complained  against  him  the  said 
C  D,     And  this,  &c.  [conclude  ivith  a  verification^  as  antCy  422. 
iixth  precedent,'^  ' 

[Firat  plea,  general  isBuey  aa  antey  519.     Secondy  as  follows  ;1  Justificition 
And  for  a  further  plea  in  this  behalf,  as  to  the  breaking  and  ^  pStifri 
entering-  the  said  dwelling-house,  in  the  said  first  count  of  the  ^^^    •"d 

.  .  •  .         «  iereiiig   his 

said  declaration  mentioned,  and  in  which,  &c.  and  making  a  goods  under 
noise  and   disturbance   therein,  and   staying   and  continuing  ^^t  Ai>»i!* 
therein  making  and  continuing  their  said  noise  and  disturbance  (^) 
.  in  the  said  messuage  or  dwelling-house  of  the  said  A  By  for 
the  said  space  of  time  in   that  count  mentioned,  and  there 
seizing  and  taking  the  said  goods  and  chattels  in  the  said  first 
count  of  the  said  declaration  mentioned,  and  convening  and 
disposing  of  the  same  to  their  own  use  ;  and  also  as  to  the  seizing 
and  taking  of  the  said  goods  and  chattels  in  the  said  last  count 
of  the  said  declaration  mentioned,  and  converting  and  disposing 
thereof  to  their  own  use,  above  supposed  to  have  been  done  by     *   ' 
the  said  C  JD  and  E  F ;  they  the  said  C  D  and  E  Fy  by  leave, 
Ice.  say,  {actio  nony  aa  antCy  422.  fourth  precedent y)  because  f  j^^  ju,ig, 

.— plamtifl'-Cri)  . 

(c)  See  the  preeedents,  9  Wentw.  must  state    the  judgment,    but  the 

Index,  91^.  k  109.  And  as  to  the  mode  theriff  or  his  (officer  need  not,  and  if 

of  justifying  under  final  process  in  there  be  any  doubt  as  to  the  regulari- 

general,  see  Com.  Dig.  Pleader,  3  M.  ty  of  the  judgment,  the  latter  should 

S4.  and  antey  vol.  1.  Index,  tit.  Pro-  plead  separately.  Com.  Dig.  Pleader, 

eess.  3  M.  24.     3  Lev.  «2a.      Sti*a.  5U9.  9^3. 

*      (</)  When  the  pUuDtifT  in  the  ori-  1184.     1  Wila.  17. 
Spinal  ftotion  juBtiiies  under  viji.fa.  lie 

Vol.  II.  [  66  3 
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Vndfr  final    tbcy  sajr^  that  the  said  C  Z),  before  the  sai4  time,  wh^  &c. 
p}'octs»,  j^  ^^^   ^^j^  ||j,g^   count  of  the  said  declar4ioq.  rocnjuon^d,  to 

*  585  ^*'^*  ^"  —  term,  &c;  {here  suite  the  Judgment  m  debt  'or 
aesumfiazt  and  the  reference  thereto,  aa  in  the  firectdenlu^antc^ 
147.   150.  observififf  the   notes,  and   then  proceed  as  fcfibwH.:): 

Fieri  facUs'a.  And  the  said  CD  and  £  /'further  say,   that  afterwards  aD4 

giunat  .plain-  |^fo,^  ^h^  g^id  time,  when,&c.  to  wit,  on,  &c.  («rfl«r  the  fori 
J0ciafi,  indorsement  to  levy^  and  delivery  thereof  to  one  Q  H  ar 

Stieriff 's  #ar.  ^riff^  as  ante^  303  to  304.  and  then  firoceed  as  follows :)  \si 

the   defend-    virtuc  of  which  sttid  writ,  the  said  G  £Jf,  esq.  so  being  sheriff 
.tent(^) 


of 


as  aforesaid,  afterwards  and  before,  the  return  of  (bck 


said  writ,  and  before  the  said  ura,e,  wh,en,  8cc.  to  ^t,  on  the 

■  r     day  of  — — 1   in  th^ year  aforesaid,  at,  &cq.  afbre* 

Baidi  made  his  certain  warrant  in  writing,  sealed  with  the  seal 

of  his  said  office  of  sheriff  of  the  said  county  of  —  as  afore-* 

said,  directed  to  the  said  E  F^  (he  the  said  E  F  theotndat 

the  said  lime,  when,  8cc.  being  bailiff  of  the  said  sheriff,)  an4 

by  the  said  warrant  the  said  sheriff  then  and  there  coBamandt^ 

him  the   said  E  F^  that  of  the   goods  and  chattels  of  the  said 

^  5  in  his  the  said  sheriflT's  bailiwick,  he  should   cJtuse  to  be 

made  to  the  said  C  Z?  in  the  said  writ  named,  as  well  the  wi^ 

debt  of  — L  which  the  said  C  D  had  lately   recovered  in  th« 

said  court  of  our  said  lord  the  king,  before  the  king  himself,  aJ 

Wi's,tminster   aforesaid,   as  also  the   said  sum  of  — /•  for  his 

damages,  costs  and  charges  aforesaid,  so  that  the  said  sheriff 

might  have  the  said  sums  of  money  before  our  S£ud  lord  the 

king  at  Westminster  aforesaid,  (or   if  in  C.  P>  "  of  the  bend 

aforesaid*'')  on,  &c.  (the  return  day  of  the  wnV,)   to  render  tO. 

I   *    the  said  C  D  for  his   debt   and  damages,  costs  and  charges 

Bcflvery   of    aforesaid  ;  which  said  warrant  afterward*  and  before  the  reinni 

TiTch^defcud^    ^^  ^^®  *^*^  ^''^^'  *^^  before  the  said  time,  when,  &c.  to  witi 

»^nt.  Oft  the  same  day  and  year  aforesaid,  at,  &c.  aforesaid,  wasde* 

livered  to  the  said  E  F  so  being  such  bailiff  as  aforesaid,  to  be 

Bntrj  and  sci-  executed  in  due  form  of  law.  i  By  virtue  of  which  said  writ 

zui-e  by  the 
two*  Uefeod- 
auts. 


"•■»■ 


(e)  As  to  the  mode  of  pleaUiup  a  orig^inal  action  justifies,  the  warrant 

\^arraut,  see  a«/<?,  539.  n.  (^>').  Iix«.  needs  not   be  st.iLe<l,  but  wbei^t^^ 

amiue    «ich  the  wan-aiU.       Where  haililf  jiutiiie«,  it  ^loukl  be  sS»i^^ 
odIj  the  ahcrifi'  or  the  pUbtifi*  tu  the 


, 
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and  ivarrant|the  s^d  E  J*"sobe\n$;  such  bailiff  as  afnresaidi  and  tTnd&  final 

the  sai<l  C  Z>  as  'the  servant  of  the  said  E  F^  and  by  his  com-  ^°^^^'  -  ^ 

.inand,  afterwards  and  before  the  return  of  the  said  writ,  to  wit» 

at  the  said  time,  when,  &c.  peaceably  and  quietly  entered  into 

the  said  messuag^e  or  dwellinj^-house,  in  which,- fee.  (the  outer 

door  thereof  being  then  and  there  open,)  in  order  to  seize  and      "         -  - 

lake,  and  dhd  then  and  there  seize  and  take  in   execution  the 

Said  floods  and  chattels  of  the  said  ^  B  in  the  introductory  part 

of  this  plea  mentioned,  the  same  then  and  there  being  in  the 

said  messuaf^e  or  dwelling-house,  for  the  purpose  of  levying 

the   monies  so  directed  to  be  levied  by  the  said  indorsement)  ' 

on  the  sdicWrit  as  aforesaid,  and  by  the  said  warrant,  and  did 

then  and  there  by  sale  thereof,  levy  a  ceitain  sum  of  money, 

to  wit«  the  sum  of  — L  patt  and  parcel  of  the   debt  and  da* 

mag-cs*  costs  and  charp^es  aforesaid  ;("/)  and  in  so  doing,  the 

said  E  Fso  bein^  such  bailiff  is  aforesaid,  and  the  said  CD 

as  his  servant  as  aforesaid,  did  then  and  there  necessarily  and 

unavoidably  make  a  littie  noise  and  disturbance  in  the  said  mes- 

fiuap^e    or    dwelling-house,    and   stay    and  continue    therein 

making*  such  noise  and  disturbance  for  the  said  space  of  time 

in  the  said  first  count  of  the  said  declaration  mentioned  ;  f  ^ 

they  lawfully  might  for  the  cause  aforesaid,  doing  no  unneces* 

"sary  damage  to  the  ^aid  ^  J?  on  that  occasion  ;  which  are  th6 

said  several  supposed  trespasses  in    the  introductory  part  of 

this  pfea  mentioned,   and  whereof  the  sa;d  ji  JB  hath  above 

thereof  complained  against  them  the  said  C  D  and  E  F,   And. 

this>  S'c.  \jconclude  with  a  veriftcationy  as  ante j  ^*l2^dxth  pre* 

cedent.'] 

*  587 

[TZrw  pfea  is  similar  to  the  last  as  far  qjs  the  obelisk,  omtdTig  Jiwtifleation  , 
in  the  enumeration  qfthe  tresfiasses  nuhat  relates  *to  the  seizure  to  pitduxitt'n 
^  the  goods,  and  stating  that  the  judgment  was  recovered  and  ^^j^  aeainjt 

another    Jter^ 
^_j : : =*=    90ti.(g) 

(/)  ^hcre  ll»e  plea  Is  by  the  she-  to  a  thii*c!  person  in  whose  houie  thc^ 

tiff,  the  sale  o(  ihe  goo<ls  and  the  re-  wcpe  taken,  is  set  np,  and  he  brings 

ium  of  the  writ  may  be  as  in  the  pre-  trespass ;  in  this  case  the  jUstificatioii 

cedent,  post,  SS7.  thust  be  confined  ai  above,  to  the  eii- 

{g)  See  the  notes  to  the  last  pre-  tVy  into  I  he  house,  and  the  plaintiff"*^ 

eedcnt.     It  frequently  happens  that  prriperty  in  the  goods  dispQted  aftdcr 

Under  an  execution  ag^ainst  a  debtor,  the  g^oerid  is^e. 
%  (rau^olent  conveyaiice  of  bis  goods 


n 
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execiiUon  Usued  a^rnnat  '^one  J  Ky*  and^ai  Ihe  o6cli»k  ituai.  ^ 
the  following  averment ;]  And  the  said  C  D  and  E  F  further 
say,  that  before  and  at  the  said  ume^  when,  Sec.  diTcre  goods,  . 
and  chattels  of  the  said  J  K^  liable  to  be  taken  m  execntioa 
by  the  said  E  F,  as  such  bailiff  as  aforesaid,  *  under  and  bf 
virtue  of  the  said  writ  and  warrant,  were  in  tjie  said  inessuage 
or  dwelling-house,  in  the  said  first  count  of  the  said  deciaratiea 
mentioned,  and  that  thereupon,  under  and  by  virtue  of  ^ 
said  writ  and  warrant,  the  said  E  Fj  &c.  \9tate  the  entry  init 
the  dwelling-house  of  fUaintiff^  and  the  seizure. of  the  g90di  of 
J  K  therein^  as  antey  585.  from  the  obelisk  to  tlie  endj  omitting 
what  relates  to  the  sale  qf  the  goods. "] 


jQstificiition  ^Same  as  the  firecedetity  ante^  586.  to  the  \  and  then  proced 

under  a^.ya.  as  follows:^    And  afterwards  and  before  the  return  thcrwfj 
^'  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  the  parish 

aforesaid,  in  the  county  aforesaid,  sold  the  same  goods  10^ 
chattels,  and  by  sale  thereof  and  of  certsdn  other  goods  aod 
chattels  of  the  said  Jf  By  made  and  levied  the  sum  of  -*^'  to- 
wards satisfaction  of  the  debt  and  damages  aforesaU,  as  itvn 
lawful  for  him  to  do  for  the  cause  aforesaid.  And  the  s«d 
C  D  afterwaixls  and  before  the  return  of  the  said  writ,  to  vid 
on  the  day  and  year  last  aforesaid,  at  the  parish  ^  aforesaid)  is 
the  county  of     ■  ■  aforesaid,  pidd  to  the  said  ^  /^,  the  sum  of 


*  5^8 


'.  part  of  the  said  sum  of  money  so  made  by  sale  of  tte 
said  goods  and  chattels  as  aforesdd,  in  part  satisfaction  of  tlie 
debt  and  damages  aforesaid,  and  afterwards  and  at  the  return 
of  the  said  writ,  to  wit,  on,  *&c.  returned  the  said  writ  to  the 
said  court  of  our  said  lord  the  king,  beifore  the  long  himself  at 
Westminster  aforesaid,  and  then  and  there  returned  (bereOh 


u 


(A)  See  the  notes  to  the  preccdentt 
a'TACf  584.  Thoagh  the  above  form 
is  given,  it  does  not  appear  to  be  ne- 
cessary  in  this  case  to  state  a  return. 
It  is  said  indeed  in  I  Salk.  4i)9.  Com. 
Dig.  Pleader,  3  M.  24.  6  T.  R.  2d5. 
(hat  in  justifying  under  a^.  fn.  the 
sheriif  or  other  principal  offieer  must 
shew  that  the  proecsi  has  been  re- 


turned, but  this  seems  erronewf,  ftj 
the  distinction  is  between  mwA  «» 
final  procets,  aod  no  return  rf**« 
hitter  need  in  general  be  rtated  m 
pleading,  4  Co.  67.  a.  5  Co.  90.  •• 
2  Salk.  700.  Ld.  Raym.  776.  Cop. 
Dig.  tit.  Return,  F.  1.  B»cc«ti«»' 
C.  7. 


J 
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ttBt^by  virtoe  thereof,  he  had  cftosed  to  be  levied  of  the  goods  Under  JSmi 
and  chattels  of  tlie  said  ji  By  the  said  sum  of  r-'.  part  whereof,  ^'■^*?* 
Jo  wit|  the  sam  of  — ^.  he  had  retained  for  poundage  due  on 
the  wad  kvy,  and  that  --^.  residue  thereof  he  had  paid  to  the 
wd  jS  i^  in  part  satisfaction  of  the  debt  and  damages  therein 
mentioned,  and  that  the  said  ji  B  had  not  any  other  or  more 
goods  and  chattels  in    the   bailiwick  of  him  the  said  C  D 
whereof  the  said  C  D  could  cause  to  be  levied  the  re^ue  of 
the  said  debt  and  damages,  or  any  part  thereof.  Which  are,  &c. 
\Mame  ua  the  fireeedenty  anie^  586.  fo  the  end^ 


IN  EJECTMENT. 


In  the  JSng's  Bench^  {of  «  C.  -P."  or  «  Exchequer,^) 

Tenhy  48  Geo.  III. 


.] 


CD 

ats.  LAnd  the  said  C  2>  by  GenenditMie. 

J$hn  Doe^  demUe  of  A  B  and  other9.  j  £  i^his  attorney,  comes 
and  defends  the  force  and  injury,  when,  ho.  and  says,  that  he 
is  not  guilty  of  the  said  supposed  trespasses  and  ejectment 
above  laid  to  his  charge,  or  of  any  part  thereof,  in  manner  and 
form  as  the  said  John  Doe  hath  above  thereof  complained 
i^alnst  him,  and  of  this  he  the  said  C  D  puts  himself  upon 
the  country,  Sec. 


% 


.r.-   -, 


k 


t 
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n  cavertiire  In  the  Xing'*  Bench,  {or  "  C.  /*."  or  <*  Exchequir^") 

2i  '""'''^'  ■-  Term,  48  Gee.  III. 

To  ft  plea  of  gj^t.  I  And  the  said  Jl  H  saith,  that  his  said  bili,  {or  "  the  v& 
nylng%^9«*'  C  £).j  writ,^')  by  reason  of  any  thing  by  the  said  C/),.iD  her 
fact. (a)  gjjj^j  pjga  above  allei^ed,  ou^ht  not  to  be  quashed,  t,  betJause  be 

says,  that  at  the  time  of  exhibiting  the  said  bill,  (or  ^attht 
time  of  the  ittnulni(  of  the  aa'd  nvrit")  av^^ainst  the  said  C  A 
she  the  said  C  D  was  not  married  to  the  said  K  F^  in  tlit  aaii 
j^ea  mentioned,  in  manner  and  form  as  the  si\id  C  D  hath  above 
in  her  said  plea  in  that  behalf  alleged,  and  this  he  the  said 
j1  B  prays  may  be  inquired  of  by  the  country,  &c. 

To  ft  plea  of  ^Commencement  as  above  to  the  ohelisk.~\  Because  he  saitlv 
nou-joiiuler  in     ,         ,  .  .  _  .  ,,,.'"  i    l- 

assumpsit,  that  the  said  several  promises  and  undertakings  were  made  Dy 
^^l^i\lZ'  the  said  C  D  alone,  in  manner  and  form  as  the  said  J  B  halb 
WMle  by  the  above  thereof  complained  against  him  the  said  CD^to^) 

defendant  '  ^  j      ^  L»r 

aloQe.(6)         at,  8cc.  aforesaid,  and  not  by  the  said  C  />,  jointly  aUa  WRfetncr 
»    with  the  said  ^  -F,  in  manner  and  fortia  as  the  saidCi?**" 
*  590        *^Qve  in  *his   said  plea  in  that  bfehalf  alleged,  And  this  he  the 
said  A  B  prays  may  be  inquired  of  by  the  country)  kc. 

To  a"  ptea  of    agt.    \  And. the  said  J  B  saith,  that  his  said  bill,  {or  ^'4ht^ 

inisnomer,  ;  CD}  lorit^')  by  reason  of  any  thin?  byrthe  said  E  A  in  ^^^ 
that  defend-        .-','^''  ^  ^     ^  i^cphe 

ant  was  Said  plea  above  alleged,  ought  not  to  be  quashed,  because  vo 
known  as  well 

by  the  one        , , , , ►'-' 

name  as  Uie 

other,  (c)  ^  ^ 

•■  (a)  Seethe  plea,  ^«r^,  415.    The     proceedinj*s     arc     in    the*  co'iiro 

precedent  in  Lil.  Ent.  123.  concludes    pleas  or  by  original,)  vill  ifl  a»'  * 
"wiih  a  formal  travorse  and  verifica-    suffice.  . 

•   tion  ;  hut  this,  accoijing  to   the  gc-        {b)  See  the  plea,  mt/e,  415- *" 
neral  rul*  of  replying  in  I   Saund.     precedents,    1   Wentw.    l7— 3. 
103.  b.  n.  3.  is  unnccessHry,  and  the    and  the  note  to  the  last  P'******^"g„j^ 
above    form   of  covimencemenl    and        (c)  Sec  the  precedents,  iwst- 
covclujtiotif     (insertitii?     tlie      word    54.       Thonip.  Ent.  !•      * 


(« 


7m/"  iristciid  uf  •*  biU,**  when  the    Index.  -    ^         ^  ^ 

*    * 


f 


i 

« 


IJ!*' 


.•/. 


REPLICATIONS  IN  ABATEMENT. 


• 


590. 


-     taith)  that  the  said   £  /),  long  before  and  at  the  time  of  the  To  mimoiner,  i 

exhibiting  the  said  bill,  (or  ^^  issuing' of  the  said  writ y**^  was  ami       '  • 

l^till  is  known  as  well  by  the  name  of  C  D  as  by  the  name  of 

E'  Dy  to  wit,  at,  &c.  aforesiiid,  and  this  he  the  said  ^  B  prays 

»'  may  be  inquired  of  by  the  country,  &c. 

~     •■ 

J   B-) 

agt.    y  And  the  said  ^  B  saith,  that  the  said  person  against  To «  plat  oC 

CD.}  whom  he  the  said  vf  B  hath  exhibited  his  said  bill,  by  {^p'^^^iy'*;,^ 
thenbme  of  Ci>,  ought  not  to  be  admitted  or  received  to  plead  dug  m  bail, 
(he  plea  by   him   above  pleaded,  for  quashing  the   said  bill  of 
the  said  ^  B :  because  he  saith,  that  the  said  person   against 
whom  he  the  said  A  B  hath  exhibited  his  said  bill,  by  the  Tiame 

of  C  Ds   heretofore,  to   wit,  in    the   ter^Ti  of last  past, 

came  into  this  court  here,  and  put  in  bull  at  die  suit  of  the 
said  J  B^  in  the  plea  aforesaid,  by  the  name  of  C  £> ;  as  by 
^he  record  thereof  remaining  in  the  said  court  of  our  suid  lord 
the  king)  before  the  king  himself  at  Westminster  aforesaid, 
-  more  fully  appears  ;  and  this  he  the  said  ^  i9  is  ready  to  verify 
bjf  that   record  ;  wherefore   he  prayeth  judgment  if  the  said  ' 

person,  against  whom  the  said  Jf  B  hath  exhibited  his  said  bill, 
by  the  na|ne  of  C  D^  ought  to  be  admitted  or  received  to  his 
said  plea  for  quashing  the  said  bill,  contrary  to  his  own  acknow- 
ledgm(ent  and  the  said  record,  &.c.  and  that  he  may  answer  over 
to  the^said  bill. 


And  hereupon  the  sidd  A  B^  inasmuch  as  he  cannot  deny,  ^ass^tnr  biHa 

vel   breve. 


the  several  matters  above  pleaded  by  the  said  C  Dy  *but  admits 
the  same  to  be  true,  prays  judgment  that  the  said  bill  (« (yr 
writ")  of  him  the  said  J  B  may  be  quashed,  to  the  intent  that  he 
the  said  A  B  may  exhibit  a  better  bill  {or  "  issue  a  better  writ") 
against  the  said  CD;  therefore  it  is  considered  by  the  court  of 
our  said  lord  the  king,  before  the  king  himself,  (or  if  in  C.  P. 
**  of  the  bench  aforesaid^*')  now  here,  that  the  said  bill  (or 
' "  vtriif)  of  the  said  A  B,  be  quashed,  &c. 
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•/ 


(d)  As  to  tilts  replication,  seeBac.     1.      Tidd's  Prac.   3d  edit.  58^2.  n.  1 
Abr.  tit.  Pleas,  L  11.     Thomp.  Eut.    1  Ld.  Raym.  349. 


% 


m 


K  i, 


592* 


11EW.1CATI0NS  IN  BAH, 


•REPLICATIONS  IN  BAR. 


E«toppcl.fc) 


[7%tf  reftlication  f^  matter  qf  estofi/iel^  comm^ncet  Siffercnxbg 
from  other  rejiltcationsy  and  is  cu  follows  :]  ^  And  the  said 
A  B  saith,  that  the  said  C  D  ought  not  to  be  admitted  or  re- 
ceived to  plead  the  said  plea  by  him  secondly  above  pleaded,  as 
to  so  much  thereof,  wherein  he  alleges  that,  &C4  {stating  the  part 
of  the  plea  to  which  the  estoppel  relates^)  because  he  says,  thatt** 
&c.  {htre  state  the  ground  of  estoppel^  either  by  the  pleadings 
afid  verdict  in  a  former  suitj  or  by  a  bond^  ^c,  as  in  the  prece* 
dents  referred  to  in  the  note  (<?),  and  conclude  as  follows  ;)  and 
this  he  the  said  A  B  \%  ready  to  verify ;  wherefore  he  prays 
judgment  if  the  said  C  D  ought  to  be  admitted  or  received 
against  the  said  record,  (or  "  against  his  own  acknowledgment  by 
his  deed  aforesaid")  to  plead  the  plea  by  Mm  lastly  above 
pleaded  in  this  suit,  that,  &c.  {stating  and  concluding  with  the 
allegation  in  that  part  of  the  plea  to  which  the  estoppel  f*- 
lates.) 


In  the  K,  B.  {or  «  C.  P."  or  «  Exchequer.**) 

-—  Term,  48  Geo,  111. 

jf   B^  .  • 

1.  Special  si-    agt.   V  And  the  said  A  B^vcs  to  the  plea  of  the  said  CJD  by 
niliter.(/)      CD.)  him  first  above  pleaded,  and  whereof  he  hath  put  him- 
self upon  the  country^  doth  the  like. 


(e)  See  the  precedents  of  replica-  the  taid  A  B  doth  tlie  like/*  are  add- 

tions  of  estoppel,  3  East,  348  to  351.  ed    at  the  end  of  the  plea  with  an 

Willes,  10.     iSaund.  257.     6T.  R.  award  of  the  venire/  but  when  the 

62.    and  of    rejoinders  of  estoppel,  plaintifT  does  not  wish  immediatdy. 

Carth.  65.     1  Saund.  325.  n.  4.  to  proceed  to  tria^  th^  special  aiaiK 

(/)  When  the  defendant  pleads  liter  is  adopted,  and  wlien  there  are 

Only  one  plea,  and  conelades  to  the  several  picas  concluding  to  Uitftouo' 

coQnUy^  and  the  issae  is  immediate-  try,  the  special  similiter  is  proper, 

\j  made  up,  the  similiter  Is  not  fra-  inserting    the    words,    "  seeoodly,*' 

raed  in  thb  mode,  but  the  words  *'  and  *<  thirdly,"  &c.  <<  above  pleaded/*  hCi. 


«-  " 


>V 


ty 


*      -         '  IN  GENERAL.  ^^ge^ 

*And  the  s.iid  ^  5  as  to  the  said  plea  of  the  said  C  D  by  /„  ^enrraL 

him  8ccoudiy   above  pleaded  saith,  that  he  the  said  j1  B  by  «.Coii.ii.«  ce- 

Reason  of  any  thing  by  the  said  CD  in  that  "plea  alleged,  ought  ^fcatiol  V^l 

,     not  to  be  barred  from  having  and  maintaining:  f    his  aforesuid  *^**''*'ii**    P'"-'*i 

,   action  thereof  agumst  him  the   said  C  -D,  because  lie  suitlr,  p«'<'c'"rti  wm- 

'    that,  &c.  [//prff  »taie  the  subject  matter  of  the  replication.'] 

In  the  K.  B.  {or  «  C  P."  or  «  Exchequer/*) 

Tenn^  48  Gfo.  III. 

J  B  ')    '  ^  '.     » 

x;.      L-And  the  said  A  B  prays  a  day  to  imparl  to  the  said  The  like,  aug- 

C  i).  J  pleas,  and  then  to  reply  to  the  same,  and  it  is  granted  Jje^th  ^of  o*^** 

to  hUn,  Sec.  and  thereupon  a  day  is  given  to  the  parties  afore-  **f ^«  defend- 
ants, 
said,   to  come   before  our  Siud  lord  the  king  at  iVestmtnstcK^ 

on,  &c«  that  is  to  say,  for  the  said  A  B  xq  imparl  to  the  said 

pleas,   and  then  to  reply  to  the    same,  &c.    at   which    day, 

before  our  said  loixi  the  king  at    IV  est  minster y  come   as    well  ^, 

•  the  said  A  B  sls  the  said  C  Dy  by  their  attorneys  aforesaid,  and 

the  said  £  F  cometh  not ;   and  hereupon  the  said  A  B  giveth  ' 

the  court  here  to  understand,  and  be  informed,  that  after  tho 

last  continuance  of  the  plea  aforesaid,  and  before  this  day,  to 

^t,  oni  Sec.  at,  Sic.  aforesaid,  the  said  E  F  died,  and  the  said 

C  D  survived   him,  which  allegation  the  said  C  D   doth  not 

deny,  hot  admits  the  same  to  be  true  ;  therefore  let  all  proceed' 

'^ngs  in  this  cause  against  the  said  E  Fhe  stayed.  And  the 
said  A  B  M  to  the  said  plea  of  the  suid  C  D  and  E  /*,  by  them 
fiinit  above  pleaded,  and  whereof  they  have  put  themselves 
upon  the  country,  doth  the  like.     *And  the  said  v^  -5  as  to  the         ^    ^q^ 

^Said  second  plea,  bcc.  (same  as  in  the  last  precedc7il!)  ^ 

And  this  he  the  said  A  B  prays  may  be  iiujuired  of  by  the  3.  Condusbn 

to  the  eoufiti^^ 

countiy,  &c.  -  ^ 


f« 


t           f.S'J^lils  "  the  proper  luotle  of  hecnase     a    replication   flftsuiningf  to- 
ft «     commencement  when  the  replication  answer  the  wfeolfeof  the  ph>'«,  hut  in 
*       denies  or  contains  an  answer  to  die  fuel  only  anKAvcrin|^  a  nart  is  iiisufft<« 
whole  of  the  plea,  bat  when  the  repli-  cicnt,  I  Saund.  28.    n.  3.    Cora.  Dig^ 
,       catiuiii  contains  only  an  answer  to  a  Pleader,  F.  25.    Ante,  vol.  1.  Index, 
pHi-t  of  the  plea,  it  must  in  the  com-  dt  RepUcation. 
•^  nieii<!einent'f»«^Qaliiied  accordingly,  '''  » 

*,'■  v*Lr  It      ■'    •    [  67  J 


«  •. 


> 


9 


p^^p 

^^^il 

■ 

5"4 

KKPLICATrOSS 
..  l.n  the  saiil  .* /Ms  rcjtir   c. 

^>ctil,  aiul  bin  ilHitiKfita  by  Uim  i<j^i     i 

iirHi-pcrrgrmsmccof  ihewiil  several    . 

r> 

s  m  die  said  dccbruiiun  mouiiuncd,  >■■ 

1  ^ 

lie  uUh,  thai  die  luid  C  l)     • 

.■'.  Hcvcrnt  |ii'oinis^  utid  umlei^ 

1 

"    wil.  at,   kc.   uforesiiil,   and  noiwirh" 
iiv  years,  in  nmnncr  unci  form  as  lie  tlie  ^  !■ . 

A 

Iii»    s^^A  second   pica    m  Uiat  bchalt  uii 

ii'ii.    -lid 

i 

-.L.id  yt  a  pniys   i»u)r  lie  ini|Uinid  oC  \>j 

tlicctfOn- 

r 

■■-  So  general  itne,  tui  anTr,  S^i,  f.\ 

\\\e  -ia^d  jilctt  of  the  Kuil  C  A  bv 

I 

.  u.r  ds  itio  aarae  relates  m  tli. 

Iiii,'i,in  tlic  »«id  first,  Bicouit. 
.  ihcMkid  dcdarutiun  iscutii  i 

.        »,M    |,:m.I    I..,-    .-/   /)   h. 

111,  !hM   Ik-  by  rOUsou  af  Btij-  lliiiiu   by  !li' 

wl".Slc*|J.t.."  that  pk 

0  ohovc  dliegcd,  oiishi  imi  in   lie  Wnril    '■ 

•^'^  ,'*        Mill  muiniuiruiif;  li'ta  afoi'i!s.;ii(l    uciion     LKiiiiii'-t 

BtJ   l"ll,  Swl    BpCCl   11 

'  tlu;  prc.-inia'ai  In  thotti.'  iMiuni»  1 1 

and    »i-ci<utit>  Bccaus 

;      "•<"■('>       .,,,1 0,1 

e  tic  Baiili,  (hut  lh«  Nuiil  niem.  il. 

.1- nccvi^;.nL-.  ill  ih.   ^..M  HrM    ■  . 

. 

..,c^t,viis  i.iid  t.oi„r,iloii  >,r  ■:,. 

J 

ici,  ntid  lliut  iht!  n„id  niiwh. 

1 

~jid  tliii'd  hdU  fiiurth  (;uiiiitF>  of  t 

1 

_• 

-ly    lHi-nii«licd   to  Imvc  bctii  (.old  ;^uii  1.1  < 

1 

(A)S 

c    iLe   prwcifMl,    9  9* ■ 

Jit, 

lilfi  ,.rrr,,|mCii,   3  MV,r,, 

■Uti^ 

.■       •  . 

.^^ 

•      ^ 
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said  J  B  lo  ihe  said  C  />,  were  also  necessaries   suital)le  to  ToinffWi^p. 
the  degrcct  estate,  and  condition  of  the  said  C  /),  to  wit,  at,  ' 

&c.  aforesaid  ;  end  that  the  money  in  the  said  sixth  connt  of 
the  said  declaration  mentioned  to  have  been  paid,  laid  out  and 
expended   by  the  said  A  B  io  and  for  tlie  use  and  account  of  / 

the  said  C  /),  was  so  paid,  laid  out  and  expended  by  the  said  ''  -  ,  . 
A  B,  in  and  about  the  purchase  of  necessaries,  fit  and  suita- 
ble  to  the  then  det^rec,  estate  and  condiiion  of  the  said  C  i?, 
to  wit,  at,  &c.  aforesaid.'  And  this  he  the  said  A  B  is  ready 
to  verify  ;  wherefore  he  prays  judgment,  and  his  damageShy 
him  sustained,  on  occasion  of  the  not  perlbrndn^  of  the  said  , 

several  promises  arid  undertakings  in  the  said  first,  second, 
tliirdy  fourth  and  sixth  counts  of  the  said  dcclamtion  mentioned, 
to  be  adjudged  to  him,  &c.  And  as  to  the  said  plea  of  the  Xoiic  pvo^o- 
said  C  D,  by  him  secondly  above  pleaded,  so  far  as  the  same  njj»»  as  to  resi- 
relates  to  the  said  sevei*al  promises  and  undertakings  in  the 
said  fifth,  seventh  and  last  counts  of  the  said  declaration  men- 
•tioned,  the  said  A  B  saith,  that  he  will  not  further  prosecute  i. 

his  suit  against  the  said  C  D,  in  respect  of  the  said  last -men- 
tloned  promises  and  undertakings,  or  any  of  them  ;  therefore     *^ 
jLs  to  the  said  last-mentioned  promises  and  undertakings,  let 
Ihe  said  C  jD  be  acquitted,  and  go  thereof  without  day,  &c. 

[^Fredudi  non^  as  ante,  593.  second  precedent.']  Because  he  saiih,  llatiGciition 
that  the   said  C  jD,  after  the  making  of  the  said  several  pro-  ji\®*"eame^"^ 
mises  and  undertakings  in  the  said  declaration  mentioned,  and  ^%^'i^) 
befoi-e  the  commencement  of  this  suit,  to  wit,  on  the  —  day 
of ,  A.  D.       '    ,  at  —  aforesaid,  in  the  county  afore- 


said, attained  his  age  of  *twenty-one  years.  And  the  said 
A  B  further  saith,  that  the  said  C  i>,  after  he  had  so  attained 
his   age   of  tweniy-one  years,  and  before  the  commencement 

of  this   suit,  to  wit,  on  the day  of y  A.  D. ^^  at 

■ '    ■    aforesaid,  in  the  county  aforesaid,  assented  to,  and  then 


*  596 


and  there  ratified  and  confirmed  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned.  And  this,  S^c. 
\concluds  with  a  ver\ficcUion^  as  Qute^  594. 


{k)  See  the  precedents,  3  Wcnlw.     evideucD,  &«. 


ns.  101.  and  see  1  T.  H.  «48.  sr  te  fh« 


t     <» 


•  - '  ' 


*» 


»     *!S 


596  '         *  REPLICATIONS       •      '" 

To   insolvent  *   And  the  said  ^  J?,  admUling  the  truth  of  the  said  tn alters 
^j-zors     (X ,  ^y  ^^  g^j J   C  D  in  his  said  plea  above  alleged,  prafS  judg- 

To  a  pie*  of  mentj  and  his  damages  by  him  sustained  on  occasion  of  the 
'  'Hct  Hilmit    non-perfomiance  of  the  said  promises  and  undertakings  in  the 


ors 


tiMg  the  pica,  gjjjfj  declaration  mentioned,  to  be  adjudged  to  him  according; 
to  the  form  of  the  statute  in  such  case  made  and  provided; 
■  whereupon  it  is  considered  by  the  court  here,  that  the  said 
ji  B  ought  to  recover  his  damages  on  occasion  of  the  not  per- 
forming of  the  said  several  promises  and  undertakings  against 
the»said  C  Z),  to  be  levied,  not  on  the  person  of  the  said'C  D^ 
but  on  his  lands,  goods  and  chattels,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.  But  because  it 
is  unknown,  &c.  [^yJtvard  of  Inquiry^  as  in  TidcVa  J^rac,  JFormtf 
voL\3.  260,  261. 

To  tender.  [^Similiter  to  the  general  issucy  as  otj te^  592,  Jirst  ftrecedent.^ 

Denial  of  ten-  j^nd  as  to  the  said  plea  of  the  said  C  X>  by  him  above  pleadod 

.  as  to  the  said  sum  of  — /.  parcel,  &c,  the  said  ^  B  saith,  that 

he  by  reason  of  any  thing  by  the  said  C  D  m  that  plea  above 

alleged,  ought  not  to  be  ban-ed  from  having  and  maintaining  his 

aforesaid  action  thereof  against  him,  to  recover  further  damages 

than  the  said  sum  of  — /.  parcel,  £cc.  in  this  behalf,  t    Because 

he  saith,  that  the  said  C  D  did  not  tender  or  offer  to  pay  to  him 

the  said  A  B  the  said  sum  of  -^.  parcel,  &c.  in   manner 

and  form  as  the  said  C  D  hath  above  in  his  said  last-mentioned 

*   597    "     *plea  in  that  behalf  alleged,  and  this  he  the  said  A  B  prays 

Kil  ilebet  to  niay  be  inquired  of  by   the  countiy,  &c.     And  as   to  the  said  ' 

^'•^  R*^*.  °^    P^^^  ^^  ^^^  ^'^^^  ^'  '^'  ^y  ^^"^  lastly  above  pleaded,  tlie  said 

A  B  saith,  that  he  by  reason  of  any  thing  by  the  said  C  D  m 

that  plea  above  alleged,  ought  not   to  be  barred  from  having 

and  maintaining  SL*i<l  action  thereof  against  him  ;  because  he 

saith,  that  lie  was  not  indebted  to  the  said  C  Dy  in  manner  and 

form  as  the  suid  C  P  hath  in  his  said  last  plea  above  alleged.     . 

And  this  he  the   said   A  B  also  prays  may  be  inquired  of  by   "* 

the  country,  &c. 


f» 


(I)  See  the  plea,  ajite,  430.  precedents  >f.  replieaU  m»,  3  Wcatv.      ■ 

(m)  See  tJie  pica,  imte,  431.  and    Index,  15.  &c. 

'     '  (»)  Sec  Uie  pica,  cute,  433. 

■     ♦ 


( 


«F.v 
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0 

•    [hifiiiliter  to  the  ,gfnerai^i88uey  as  antti  592,  Jirst  fire ctdent^  To   tender,   ' 

andfirtchidinon.  an  in  the  last  fir ecedent^  to  the  obelisk.}     Be-  A  Hiit  i;^"*^ 

.  -*  nut  ot  tbr  K. 

c^use  he  satthy  'that  «fter  the  making  of  the  said  promises  and  r.  <;.  R  or 

undertakings  in  the  said  declaration  mentioned  as  to  the  said  i^'jorT'ih'e 


r  ' 


K 


sum  of  — ^.  and  before  the  making  of  the  saiS  tender  in  the  teo«kr.(a) 
said  second  plea    mentioned,  to  witt  oii|  &c.  {the   teste  of  the     ^ 
vfrity)(^fi)  he  the  said  Ji  Bj  foir  the  recovery  of  his  damages  by 
him  sustainet).  by  reason  of  the  not  perlbrming  the  said  several 
promises  aad  undertakings  in   the  said  declaration  mentioned) 
as  to  the  said  sum  of  *— /.  parcel,  &c.  sued  and  prosecuted  out 
of  the  court  of  our  said  lord  the  king,  &c.  {state  the  isstdng  of 
the  6iH  of  Middlesex^  or  latitat^  or   sfiecial  original^  or  cafiias 
out  of  the  King^a  Bench  or  Common  Fleasy  as  antcy  162.    166, 
167.  or  sudfitt?ia  in  the  Exchequer^  as  3    Wentw,  179^,  examine 
ing  with  the  vnit  actually  issued  in  each  fiarticular  case.)  f     And 
the  said  A  B  further  saith,  that  the  said  precept  (or  «  writ  of 
iaiitat^'*  \^c,)  was  so  sued  and  prosecuted  by  hinrthe  said  A  B 
against  *the  said  C  D  as  aforesaid,  with  intent  to  implead  the 
said  C  /),  upon,  and  for  the  said  several  causes  of  action  in 
the  said  declaraticm  mentioned,  as  to  the  said  sum  of  — ^.  par-, 
eel,  Sec.  and  to  cause  him  to  appear  in  the  said  court  here, 
»Qil  upon  his  said  appearance   to  declare  against  him  for  the 
fnid  several  causes  of  action  in  the  said  declaration  mentioned, 
as  to  the  said  sum  of  "— /.  parcel,  &c.     And  the  said  j1  B  fur- 
ther saith,  that,  according  to   his  said  intent,  he  the  said  A  B 
afterwai*ds,  to  wit,  in         ■'  term,  in  the     ■      year  of  the  reign 
of  our  said  lord  the  king,  exhibited  his  said  bill,  and  declared 
thereon  against  the  said  C  D  as  aforesaid,  to  vvit,  at,  8cc.  afore-  - 
said.     And  the  sidd  A  B  further  saith,  that  the  said  C  D  did 
not  at  any  time  before  the  suing  forth  of  the  said  precept,  (or 
*'  writ  qf  iatitaty*'  or  if  several  writs  be  mentioned^  "  the  said 
first  mentioned  writ")  tender  or  offer  to  pay  to  the  said  A  B 


*  598 


V 


(a)  Sec  Uie  precedents,  I  WiU. 
l4l.  3  Went w.  179.  and  of  the  re- 
joinder to  the  above  replicalioriy  1 
Wils.  145.  In  the  Common  lleas,  the 
pUiiii  tiff  may  rcplj  a  capias  without  aa 
original  wKl  first  sued  out  to  a  ^lea 
of  tender,  'i  Saund.  1.  in  notes  ;  and 

AS  to  this  roplicadon  in  genwnd*  id. 
4   .  -r 


ibid,  and  page  63.  d.  to  63.  h. 

(/>)  If  the  actual  day  of  issuing 
the  writ  can  be  readily  a8cert»ine<l, 
it  may  be  advisable  to  insert  it  in- 
stead of  Uie  teste,  in  order  to  pi^e- 
vent  the  delay  occasioned  by  a  »|ieci:tl 
rejoinder,  3  Wentw.  ISJ.  in  the 
notes,  aH(i  I  W  ils.  142. 

•     ••--- 


♦  . 


■!■ 


^^ 


S98 


7*0   iendigt. 


A    writ    vith 

eonHfiuances. 

<9) 


Return    non 
est  inventus. 

*  599 


Alias  vrit 


4 


REPLICATIONS 


the  said  sum  of  *--/.  pavcel,  &c.    And  this  he, the  said  A  i  i» 
ready  to   Terify  ;  wherefore  he   prays  judgment^  and  his  lull 
dam«iges  which  he  hath  sustained  by  reason  of  the    non-^paj^ 
ment  of  the   said  sum  of  -— /.  parcel}  &c.  to  be  adjudged  U^ 
him,  &c. 

[^Same  as  (he  last  firece^pnt  to  t/ie  end  qf  the  aiatemeni  ^  the 
vsrity  at  the  obelisk^  and  then  firoceed  oa  JoUovjs  jQ  At  which 
day,  that  is  to  say,  on,  &c.  {the  return  day  of  the  rvrrfy)  [p  ^c 
court  of  our  said. lord  the  king,  before  the  king  himself,  (or  in 
C.  P,  **  before  the  said  justices  qf  our  said  lord  the  king  of  the 
bench  "y  at  Westminster  aforesaid,  came  the  said  A  B  hj  ■ 
his  attoiiicy,  and  offered  himself  against  the  said  C  Z)  in  the 
plea  and  bill  aforesaid,  and  the  said  sheriff  of  ■  i»  to  wit^ 
>  ■'  ' ,  esq.  at  that  day  returned  to  the  said  court,  that  the  said 
CD  was  *  not  found  in  his  bailiwick  ,(7)  nor  did  the  said  C  i> 
come  *or  appear  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  {or  in  C,  P,  "  before  the  said  justices  tff 
the  benchy")  according  to  the  exigency  of  the  said  writ.— 
Whereupon  the  said  ^  B  prayed  another  writ  of  our  said  locd 
the  king,  to  be  directed  to  the  sheriff  of  the  said  county  of 
,  in  form  aforesaid,  and  it  was  yi;ranted  to  lorn  returnable 
before  our  said  lord  the  king  at  Westmitiater  aforesaid,  (or  » 
C.  P.  "  before  the  justices  of  our  said  lord  the  king  of  the  bench 
aforesaid^'*)  on,  &c.  (the  first  sfiecial  or  gfneral  returU'-day  at 
tlie  enstung  term^  de/iending  on  the  nature  qf  the  firoteedings 
%vhether  by  original  or  by  billy)  for  the  said  C  D  to  answer  to 
tlie  said  ji  B  in  the  plea  aforesaid ;  the  same  day  was  given  td 
the  said  ^  B  there,  Sec.  At  which  day,  that  is  to  say,  on,  &c. 
(the  return-day  last  mentioned^)  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  (or  m  C.  P.  "  before  the 
justices  of  our  said  lord  the  king  of  the  bench  aforesaid")  at  JVeH' 
minster  aforesaid,  came  the  said  J!  B  by  his  attorney  aforesaid, 


» 


(9)  Sec  the  precedent,  3  Wcntv. 
177.  in  ^vhich,  however,  the  return  of 
(^e  first  procem  is  not  stated ;  but  ac- 
•onling  to  the  replications  to  a  plea 
of  the  statute  of  Umitntions,  where 
the  plaialiff  replies  more  tb»n  one 

^''     '^ 


process,  the  first  should  be  «tated  to 
have  been  returned,  sec  2  Saund.  ft?. 
d.  c.  Willcs,  255,  2  B.  &  P.  i57. 
and  tlie  precedents,  and  cases  tliere 
cited  :  observe  the  notes  to  the  \fe,t 
precedent. 


». 


A  . 
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•     »  '  ? 

-end  offered  himsiSf  against  the  aaid  "C  D  mthti  plea  afbfe-  To  tt^ide*. 

tmti.     An'^cl  the  said  sheriff  of  ■     ■    ,  did  *  not  send   the  said 

lfmt<^entiQ|96(f  writy^'nor  did  he'  do  any  thing  therein^  nor  dhl 

Ohe  8iud  C  D  come  or  appear  in  the  said  court  of  oixr  said  lord 
the    king,  before  the  ktog  himself)  {or  in  C,  F.  «  before'  the 
said  ju^titeB  qf  the  bench")  accotding-  to  the  exigency  of  tb« 
said  iast-Tnemioned  writ.     Whereupon  the  said   j1  B   prayed  A«*thcbwri€; 
another  mtii  of  our  said  lord  the  king,  to  be  directed  to  the 

sheri|r  of  the  said  county  of ,  in   form   aforesaid,  and  it  - 

i«:as  granted,  to  htm  returnable  before  our  said  lord  the  king  ae 
Weatmiiister^  (or  in  C.  P,  '<  before  the  justices  of  our  said  lord 
the  king  of  the  bench  aforesaidy*')  on  — ,  for  the  said  C  D  to 

•  asisver  to  the.  said  A  Bm  the  plea  a^resaid,  the  same  day 
^ae  nveo  to  the  said  A  B  there,  &c.     At  which  day,  (that  is  to  App«Mirati«B 
say,)  on,-&c.  in  the  court  of  our  said  lord  the  king,  be^e 
■4he  yng  htmself,  (or  in  C  F,  "  before  the  justices  of  our  aaid  , 

iord  the  king  of  the  bench  ajbreaaidj")  at  Westminster  aforesaid,  * 
came  the  siiid  ^  j8  by  his  attorney  aforesaid,  and  the  said  C  Jb 

by his  attorney,  *al8o  came  according  to  the  exigency  of        ^  gnQ 

the  said  last-mentioned  writ.  And  the  said  A  B  offered  him- 
self on  the  4th  day  against  the  said  C  D  in  the  plea  aforesaid. 
As  tiy  the  record  and  proceedings  thereof  remaining  in  the 
said  court  of  our  said  lord  the  king,  befove  the  king  himself, 
{or  if  in  C,  F,  '*  before  the  justices  of  our  said  lord  the  king  of 
She  bench  aforesaid^")  more  fully  and  at  large  api>ears.  And 
the  said  A  B  fun  her  saith,  that  the  said  several  writs  were  re« 
spectively  so  sued  and  prosecuted  by  him  the  said^  B  against 
the  said  C  U  as  aforesaid,  with  intent,  8cc.  Isame  as  lavt  fire^ 
cedent  from  the  obelisk^  fiage  597.  to  the  end.^ 

[SimUiter  to  general  issucy  as  ante y  592.     To  plea  of  tender y  \  priw  de- 
firecludi  non,  as  antCy  596.  to  the  obelisk,']     Because  he  saith,  ^*^l^^\    *® 
that  the  said  C  D  was  not  always  from  the  lime  of  making  the 
said  promises  and  undertakings  in  the  said  declaration  men- 
tioned, ready  and  willing  to  pay  the  said  sum*of  — /.  parcel, 
&c.  to  the  said  A  By  in  manner  and  form  as  the  said  C  D  hath 


— ♦- 


(r)  Aft  to  this  repIioAtkm^  Me  8     N.  P.  156.. 
tS^t,  t68.    I  Saaod.  63.  n.  S*    Bull. 


#  < 


♦ 
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To  tender,  in  his  said  pica  above  aJleged  ;  but  on  the  contrary  thereof  thd 
said  ^  B  saithf  that  after  the  making  of  the  s^iu  promises  aod 
undertakings  in  the  said  declaration  Tnentioned,  as  to  tbe  said 
sum  of  — /.  parcel,  &c.  and  after  the  time  when  the  said  causes 
of  action  in  the  said  declaration  mentioned  accrued  to  tite  s^iid 
ji  B  in  respect  thereof,  and  before  the  said  C  D  did  tender  and 
offer  to  piiy  the  same  as  in  his  said  plea  ia  that  behalf  is  abote 
alleged,  to  wit,  on,  &c.  at,  Sec.  aforesaid,  he  the  said  J  B  d^- 
manded  the  said  sum  of  — I,  parcel,  &c.  of  and  from  th«  smI 
C  Dy  and  then  and  there  requested  him  to  pay  the  same  unto 
him  the  said  A  B,  but  the  said  C  D  did  noi^  nor  would,  then 
pay  ihe  same  or  any  part  thereof  unto  the  said  A  By  bnt  then 
and  there  wliolly  neglected  and  refused  so  to  do,  and  thefi  and 
there  unjustly  detained  the*same  from  him  the  siMABi 
by  reason*  wiiereof  he  the  said  A  B  then  and  there  sustained 
damages  by   reason   of  the  non-payment  of  the  said  sum  of 

4jt  gQ]^  • — L  parcel,  fitc.  in  manner  and  form  as  he  the  said  J  JJ  halk 
above  in  his  said  declaration  in  that  behalf  alleged,  lo  wit,  t^ 
&c.  aforesaid.  And  this  he  the  said  A  B  \^  ready  to  verify  I 
wherefore  he  prays  judgment  and  his  full  damages  by  lu* 
sustained,  by  reason  of  the  non-payment  of  the  said  snin  of 
— ^  parcel,  &c.  to  be  adjudged  to  him,  &c. 

A  sohscquciit  {Similiter  to  the  general  issue^  an  ante,  592.  Tp  ftlea  o/teK' 
emaad.(«)  ^^^^  fireciucli  non,  as  ante,  596.  to  the  obelisk.  Because  hesaitlr, 
that  after  the  making  of  the  said  tender  in  the  said  last  pica 
mentioned,  and  before  the  exhibiting  of  the  said  bill,  to  witi 
on,  &c.  at,  &c.  aforesaid,  he  the  said  A  B  demanded  of  and  re- 
quested the  said  C  JD  to  pay  to  him  the  said  ^  B  tbe  said 
sum  of  — I  parcel,  ficc.  in  the  said  last  plea  mentioned,  hot  lh« 
said  C  IJ  tijen  and  there  wholly  refused,  and  hath  thence 
•  hitherto  M'holly  refused,  to  pay  the  same  or  any  part 
thereof  to  the  said  A  B,  to  wit,  at,  &c.  aforesaid,  and  this 
he  the  said  A  B  h  ready  to  verify  ;  wherefore  he  pi^ays  judg- 
ment, and  his  damages  by  reason  of  the  non-payment  of  the 
said  sura  of  — /.  to  be  adjudged  to  him,  &c. 


* 


{»)  See  Ui€  precedent,  3  Wentw.    180. 


i 
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[^StmHter  to  the  general  Uaue^  as  ante^  592.]     And  tbe  said  TV  tmder. 
vi  B.  inasmuch  as  he  cannot  deny  but  that  the  said  C  /)  did  S^imlltter  to 
tender  an^  <^cr  to  pay  to  him  the  said  A  B  the  said  sum  of  adiuisaion    m 

tender.  Mid  a- 


.  parcel,  8cc.  in  manner   and   form  as  the  said   C  D  hath  ^di^of  > 


eiiire 


above  m   his  said  last  plea  in  that  behalf  alleged,  freely  takes  J^^^a  ^«  *•- 

and  accepts  the  same  out  of  court  here  ;  tberefore^  as  to  the 

said  sum  of  — ^.  the  said  ^  ^  is  satisfied  ;  and  in  order  to  Xxj 

the  said  issue  above  joined  between  the  parties  aforesaid]  let  a 

jury  thereupon  come  {or  if  by  ori^inal^  say,  ^*it  U  commanded 

to  the  sheriff  that  he  cause  to  cojne*')  before  our  said  lord  the 

king  at  Westminster^  *on,  &c.  [award  of  the  venire  by  bill  or  by         ^  ^qq 

original^  aa  in  Tidd'a  Formsy  187 — 189.] 

[^Prechidi  notiy  as  ante^  593»  second  fir ecedcnt^     Because  he  To  plea  of  m- 
saith,  that  the  said  C  D   did  not   deUver  (or  if  a  bond  wtre  ^^^^ 
pleadedy  say  "  make  and  seal  and  as  his  act  and  deed  deliver'*^  o(  ^]['®  *'^]2" 
to  him  the  said  A  By  the  said  pipe  of  wine,  {or  "  the  said  sup'  &c.(») 
posed  'writing  obligatory**)  in  the   said  plea  mentioned,  in  full 
satisfaction   and  discharge  of  the  said  several   promises  and 
undertakings  in   the  said  declaration  mentioned,   in  manner 
and   form  as   the   said  C  D  hath ^ above  in   his  said  plea  in 
that  behalf  alleged,  and  this  he  the  said  A  B  prays  may  be  in- 
quired of  by  the  country,  &c. 

[Precludi  n&n,  ae  antcy  593.  seco?id  precedent.']     Because  he  To  a  plet  of 
saith,  that  the  said  arbitrator  did  not  make  any  such  awai*d  of  denying^  Ui© 
and  concerning  the  premises,  in  manner  and  form  as  the  said  a^ard(') 


(/)  This  replication  is  proper  when  suffice,  Bac.  Abr.    Accord,  C.    and 

a  tender  can   be  proved,  and  when  Com.  Dig.  Accord,  O.     Where  a  bill 

the  plaintilT is  prepared  to  prove  more  or  note  lias  in  fact  been  given  in  pny- 

to  be  due.  ment  and  is  so  pleaded,  the  replioa- 

(tt)  See  the  precedents,  1  Lil.  Eut.  tion  must  not  traverse  tlie  delivery  or 

JOS,  106.     3  Wentw.   135.    and    id.  acceptance  in    satisfaction,   but  roust 

Index,  6.    li  has  been  usual  to  pro-  state  the  dishonour  of  such  bill  when 

test  the  delivery  and  traverse  the  ac-  the  snme  became   due,  and  if  the  dc- 

ecptance,  and  this  is  proper  where  fendant  were    drawer  or    indorsor, 

there  has  in  fact  been  a  delivery  but  should  avcrtiiat  he  had  notice  thereof. 

BO  iktoeptance   in  satisfaction  i  but  in  (x)  Sec  the  pica,  antfij  4.36.  and 

other  cases    <he  above  form    seems  the     precedents    of    replications,    ^ 

a&06t  correct,  though  either  form  will  Wentw.  8.    Clift.  Ent  195.    The  rc- 

VOL.    11.  [    63   ] 


60a  KE^UCATIOKS  - 

■ 

TojudgmeTit  C  D  badi  aboi^  ki  his  stdd  plea  in  that .  behalf  allegedy  mk 
reanered^&e.  ^j^  ^^^  y^^  ^^  j  ^  ^^^  ^^^^  ^  inquired  (^  by  the  coon- 

try,  &c. 

N«i  tiel  re-  ^Predudi  non^  aaanie^  593.  Becond  f^reeedauJ]  Becanse  ha 
of  jaiifiwent  Mith,  that  there  is  not  any  record  of  the  said  supposed  recorery 
IH^^^^JI^^/"  ia  the  said  plea  mentioned,  remaining  in  the  said  *coi}rt  of 
G)  our  said  lord  the  king,  before   the  king  himself  (or  in  C.  P. 

w3  ^  of  the  bench  qforeeaid^*^)  at  Westminattr  aforesaid,  in  manner 
and  form  as  the  said  C  D  hath  above  in  his  said  plea  aHeged, 
and  this  he  the  said  C  D  is  ready  to  veiify,  when,  where  and 
in  such  manner  as  the  court  here  shall  order  direct  or  appoint,  t 
and  because  the  court  of  our  said  lord  the  king  now  here,  (or 
en  C.  P.  **  before  the  jiuticea  of  the  bench**)  will  advise  them- 
selves upon  the  inspection  and  examination  of  the  said  record, 
by  the  said  C  i)  in  his  said  plea  alleged,  a  day  is  given  to  the 
parties  aforesaid,  before  our  said  lord  the  king,  (or  in  C  P, 
*^  before  the  jiuticea  of  the  bench^*)  at  fi^'estnUnater  aforesaid, 

until  ■         next  after  ,  {or  by  original,  "  until ,  wAere99- 

evfr,"  is^c.  or  in  C,  P.  ^^  until  ■  ■,")  to  hear  the  judgment  of 
the  said  court  thereupon,  for  that  the  said  court  of  our  said  lord 
the  king  now  here,  are  not  yet  advised  thereof,  &c; 

The  Uke  to  a       [^Same  aa  thS  itut  precedent  to  the  obeU&kJ]     And  hereupoa 

^JL^l^Si  the  said  C  Z>  is  commanded  that  he  have  the  said  record  befors 

ed  ia  {mother  Qm.  gaid  lord  the    king,  (or    in  C.  P.  **  btfore  the  juaticea  (/        I 

the  bench")  at   Weatndnstery  on  —  next  after  — ,  (or  bf 

original  ^^on        .■»  vfhereaoever"  istc,  or  in  C,  P.  ^ an     ■    ■/* 

and  that  he  £Eiil  not  at  his  peril. 

n  rakaa$.  [Prectudi  non^  as  antCy  593.  aetOTid  firecedent.}     Because  he 

rdeaa^  ^DOti  ^th,  that  the  said  supposed  writing  of  release  in  the  said  last 
ettfiMtiim.(a)  . 


plioaiioDS  QSQally  protest  Uie  dots  of  9.  1  Saand.  9i2.  n.  SL  and  Tidd's  Prar. 

the  plea  not  immediately  denied,  but  Sd  edit.  689. 

tliis  seems  unnecessary,  and  the  re-  (z)  See   the  preeedents  and   the 

plication  maj  at  once  deny  the  fact  law  referred  to  in  the  note  to  the  hiC 

intended  to  be  put  in  issue,  see  the  precedent,  (tnia,  602.  n.  (y). 

general  role,  1  Saond.  tOd.  b.  (a)  See  tlie  preeedents,  3  Wentv"* 

(y)  See    the   precedents,    Tidd's  Indcs,  12. 
Prae.  Forms,  90a    3  Wentw.  Index, 
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plea  ttentioned,  is  not  tbe  deed  of  him  the  said  A  JBj  atid  this  r«  f^tette.   ' 
lie  the  fiaid  J  B  prays  maj  be  inquired  t>f  by  the  countr}:,  &c* 

1 

\Preciudi  norif  a«  ctntey  593.  second  firecedent.']     Because  he  To  •  ple«of 

salth,  that  the  saicreuppcMed  writing  of  release  ui  the  said  plea  ^  was'^ui^^ 

mentianed)  was  had  and  obtained  from  hhii  the  *said  J  Bbf  ^^7 ^J^^^- 
the  fraud  and    covin  of  the  said  C  A  to  wit,  at,  &c.  afor««»  ^^* 

said.   And  this^  8cc.  [conclude  mlh  a  verification^  as  antcy  594«] 

[Similiter  to  the  general  tBBUCy  as  ante,  592.  andfirecludi  non^  To  •  plea  of 
as  ante,  593.  second  firecedent.'\     Because  he  saith,  that  he  the  i,^    * 
said  A  B  was  not,  nor  is,  indebted  to  the  said  C  i>  in  manner 
'and  form  as  the  said  C  D  hath   above  is*  his   said  last   plea 
in  that  behalf  alleg^ed ;  and  this  he  the  said  A  B  prays  may  be 
inquired  of  by  the  country,  kc.    * 

[Precludi  non,  as  ante^  593.  second  firecedentJ]    Because  as  to  «  plet  o£ 
to  so  much  of  the  said  plea  of  the  said   C  D  by  him  secondlv  s('i-(*"^^>n  a 
above  pleaded,  as  relates  to  the  said  sum  of  ^^.  therein  alleged  and  um\A» 
to  be  due  and  owing  from  the  said  A  B  to  the  said  C  i>,  «i  the  Uer^cm'? 
said  supposed  recognisance  in  that  plea  mentioned,  the  said  fj^^  ^  a«bet. 
A  B  saith,  that  there  is  not  any  such  record  of  the  said  si:^     ^ 
posed  recognisance  in  the  said  plea  mentioned,  remaining  of 
record  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  (or  in  C  jP.  «*  t^f  the  bench  aforeacdd,**)  in  manner  " 
and  form  as  the  said  C  D  hath  above  in  his  said  plea  in  that 
behalf  alleged,  and  this  he  the  said  A  Bi^  ready  to  verify,  when, 
where  and  in  such  manner  as  the  court  here  shall  dii*ect  and 
sward,  [here  insert  the  time  for  the  /traduction  of  the  record  in 
ikt  same  or  another  courts  as  in  the  firccedcnts,  antCy  602.  and 
603.  and  then  proceed  asfbilows  :"]    And  the  said  A  B  as  to  the 
residue  of  the  said  plea  of  the  said  C  D  saith,  that  he  was  o«i 
nor  is  indebted  to  the  said  C  Din  the  said  sum  of  *-^.  or  any 
part  thereof,  in  manner  and  form  as  the  said  C  D  hath  above 
In  tliat  part  of  his  said  plea  in  that  behalf  alleged,  and  tliis  he 


{k)  At  to  this  replication^   tee  1  £aat»  S6Q, 


V 
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To  tft-iif.  the  said  ./t  B  prays  ihay  be  inquired  of  by  the  amntry,  fcc. 
AnJ  ihe  suid  C  Z)  doth  the  tike,  therefore,  fcc.  \jiward  r^vetmre 
by  biU  or  original  aa  in  Tidd'»  Prac.  Form*,  187 — 189.") 

*   605  •[Precludi  non,  a»  ante,    593.  KCmd ftreetdeHt.']      Becfinse 

ntiiKiH"!'  toa  l)B  saith,  that  the  said  several  supposed  debts  or  causes  of  set- 
^^*  oi  SK\-aa.  off  in  ti^  gai^  lagt  pigg  menticmed,  did  not,  nor  did  aoy  or 
either  of  them  arise  or  accrue  to  the  s^d  C  D  a  aofthne 
withili  six  years  next  before  the  exhibiting  of  the  bill  of  lum 
tbe  said  -A  B,  in  this  suit,  (or  "  the  »tang  out  qf  the  origiaat  - 
vril  aforesaid,"')  in  manner  and  form  as  tbe  said  C  O  hath 
above  in  his  said  last  plea  in  that  behalf  alleged.  And  this, 
&c.  [eanclutle  with  dvfr{ficatioB,  as  ante,  594.} 

To  ft  ptea  of      [/*r«/a(fi  nan,  an  ante,  s93.*sffond  firecedaU.']     Because  he 

Kicnee     acti  saith,   that  the  siud  C  B,  at  the  time  of  tbe  commence taent 

deMedfnmopt  "^  ''•^  '^'*  action  of  him  the  said  j1  S,  was  indebted  to  hjm 

than  40t.(rf)  the  said   A  B,  upon  and  by  virtue  of  each  and  every  of  the 

■aid  several  promises  and  luidertakings  in  the  said  declaratioa 

mentioned,  in  the  sum  of  40«.  and  upwards,  to  vit,  in  tbe  said 

sum  of  -~i.  in  each  and  every  of  the  said  respective  counts  of 

the  said  declaration  mentioned,  in  manner  and  form  as  he  the 

said  jf  B  hath  above  in  his  declaration  in  that  behalf  com- 

pliuned  aguQsc  the  said  C  D,  to  wit,  at,  tec.  afi>reaaid,  and 

.  this  he  Ibe  said  A  B  prays  may  be  inquired  of  by  the  countiyi 

Itc. 

7r>  tfniute  a-  \Precludi  nan,  at  ante,  593.  second  firecedenl-l     Because  be 

«"    •""  uiih,  that  the  snid  C  D  did,  withiD  six  years  next  beCc>r«  the 

niKumpiiit  in-  exhibituig  the  bill  of  hitn  the  said  A  B  ia  this  behalf,  uodeP- 

ihin""^k"fcn™  '•'''■^  ""''  promise  in  manner  and  form  as  he  the  said  AJi  hath 


uWe,  5  T.  K.  ISO.  SOS,  599.  ace  Ihe  rolloivii.Epr«ed<iiit% 

(J)  Spu  ihc  |>Iea,   mile,  44S.  and  ami -J  Siiiuiil.  1,  n.   I.     63.  li.  e.    Sa'it 

rn^;«leiitsi>fn;|,llci.(iun«,    3  Wtnlw.  tlic  iiili-cy  of  Ihe   plaintiff,  Itc.  be 

lulex.  It    Cori.  Dig.  O'Untv,  C,  8.  matenal,  S  T.  K.  IS3.    SSiuadlST 

U)  Set  tiic  ptet,  ante,  m.    Iflho  n.  6. 


I 
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% 


iibove    thereof  complained  'against    •liim>   to   wit,  sjt,   &c.  To  statute  ft- 
aforeBftid,  and  this  he  the  said  ji  B  prays  may  be  inquired  of  '«*''**»*«*• 
hy  the  country^  &c. 

[Ptedudi  norij  as  ante^  593.  sectmd  ftrecedent,']    Because  he  To  pleaof  ac< 
aaith,  that  the  said  several  causes  of  action  in  the  said  decia*  vit  intra  sex 
ration  mentioned,  and  each  and  every  of  them,  did  accrue  to  ca^ofwriot 
him  the  said  jI  Byvntim  six  years  before  the  exhibiting  of  the  did  accnie, 
fiaid  bill  of  him  the  said  ui  By  (or  *'  next  before  the  commence- 
nient'o/  thi^  rndt^**  foUovnng  the  language  of  the  filea,)  in  man-  ^ 

llcr  and  fbrm  as  he  the  said  jt  B  hath  above  complained 
mgakist  the  sdd  C  D^  to  wit,  at,  &c.  aforesaid,  and  this  he  the 
said  ^  B  prays  may  be  inquired  of  by  the  country,  &c. 

^PrechuUnony  aa  ante^  593.  aeeond  ftrecedent,']     Because  he  A  writ  sued 
eaith,  that  within  six  years  next  after  the  said  several  causes  years.(j') 
of  action  in  the  said  declaration  mentioned  accrued,  and  each 
and  every  of  them  did  accrue  to  the  said  ^  B,  to  wit,  on,  &c» 
(Jiere  state  the  issuing  of  the  firocess  out   qf  K,  B,    C,  P,  or 
JSarckeguerj  and  the  proceedings  thereon ^  and   the  fiurfiose  for 
Vfhich  they  were  issued^  as  in  the  replications  to  the  pleas  of  tender^ 
antej  597,  and  59S,  and  then  proceed  as  foHows\:']  And  the  said 
AB  further  saith,  that  the  said  several  causes  of  action  in  the 
said  declaration  mentioned,  and  each  and  every  of  them,  did 
accrue  to  the  said  jl  B  within  six  years  next  before  the  issu- 
•ing  of  the  said  first  mentioned  precept  (or  "  writ")  out  of  the 
fliiid  court  of  our  said  lord  the  king  here,  in  manner  and  form 
as  the  said  ^  B  hath   above   thereof  complained  against  the 
said  C  2>,   And  this,  &c.  [conclude  with  a  verification^  as  ante^  . 
594-3 


(/)  See  the  note  to  the  last  pre-  onte^  598,  599.  &c.  When  continued 

cedent  process  is  pleaded,  the  first  must  be 

(  J")  See  a  precedent  of  one  vpit  shewn  to  have  been  retnrned,  see  a». 

issued, «  Burr.  951.     1  Wils.   141.    3  /e,  598,  599.  &c.  and  2  Saund  63.  d.  e. 

Wentw.  203.  id.  Index,  20.  and  ante,  f.  g.  7  T.  R.  7. 6  T.  R.  617.  and  2  B. 

#97.  and  of  a  -writ  •with  continuances,  &  P.  1 37,  and  2  Saund.  1 .  note  1 .  where 

Ul*£nt.  S2,    Thorop.   Ent.   151.    3  see  the  mode  of  replying  a  writ  ia 

T.R.  062.  3  Wentw.  Index,  20..  and  geperaJ. 
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Tb  ftatnti  U-  '^Preeludi  non^  As  d»«,  59Z.  •eeondftrecedini.']  Because  hm 
fwrafwif.  g^^  ^j^^  j^  ^Yie  said  Ji  A  at  thtrtimfc  when  the  said  sevenl 
•wtt    AbroacU  cuuses  of  action  in  the  said  declaration  menddnedy  teoA  each 

•nd  Ihe  action  ,«».ji^» 

-was  oommea-  and  every  of  iheiii  did  accrue  to  nim  the  said  A  B^  was  m 

J^trs  aftir  hb  V^^  bcyond  the  seas,  to  wit,  at,  &c,  and  that  he  the  said  A  B, 

teiora.Cf)        afterwards,  to  wit,  on,  8cc.  returned  from  the  said  parts  beyotid 

the  seas  into  this  kingdom,  and  which  sud  return  of  the  said 

A  Awashisjirst  return  into  this  kingdom  from  the  said  pans 

beyond  the  seas,  after  the  accruing  of  the  said  causes  of  action^ 

^  and  eveiy  of  them  to  the  said  A  B^  and  that  the  SHsd  A  Btx,* 

bibited  his  said  bill  against  the  said  C  D,  within  six  years  next 

after  his  the  said  A  B's  first  return  into  this  kingdom  from  lie- 

yond  the  seas,  after  the  accruing  of  the  said  several  causes  <^ 

action  aforesaid,  or  any  of  them  unto  the  said  A  B.    And  tlus|. 

&c.  \conclude  with  a  verificatiouj  as  anlc^  594.3 

Tlmt  defend-  \Precludi  non^  as  ante^  593.  second  precedent.']  Because  ho 
bnMd.atidOie  Baith,  that  the  said  C  D  before,  and  at  the  time  when  the  sud 
a«uon    was    several  causes  of  action  in  the  said  declaration  mentioned  ac- 

oommeneed 

viUiin  six  crued  to  the  said  A  B,  was  in  parts  beyond  the  seas,  to  wki  at 
r«iurn.(^)  ■  ■  ,  and  that  he  the  said  C  £>,  afterwards,  to  wit^  ob,  &c»  re* 
turned  from  the  said  parts  beyond  the  seas  into  this  kingdom ; 
^hich  said  return  of  the  said  C  D  was  his  first  return  into  this 
kingdom  fiom  tlie  said  parts  beyond  the  seas,  after  the  aocru* 
ing  of  the  said  several  causes  of  action,  to  wit,  at*  &c.  aCare- 
said.  And  the  said  A  B  further  saith,  that  he  the  said  A  3 
exhibited  his  bill  in  this  cause,  and  brought  his-  said  aotisa 
f  6D8  thereupon  against  the  said  C  Z),  *  within  six  years  after  hia  die 
suid  C  D*s  first  retui*n  into  this  kingdom,  after  the  accnmig 
of  the  suid  several  caujses  of  action,  to  wit,  at,  Sec.  aforesaid. 
And  tliib,  &c.  [conclusion  ivith  a  verification^  as  arUey  594.^ 


(/)    See  the  precedent,  3  VVentw.  the  2Ist  Jnc.  T.  c.  Ifi.    See  2  Saund. 

C0.>.    'I'his  replication  is  founded  on  1*21.  a.  h.     If  t!»e  defendant  vcpe  in 

the  SI  Jac.  1.  c.  16.  a.  7.  See  2  Saund.  thi«  kinf^dom  atthe  time  the  eanse  oT 

i2l.  a.  b.    See  the  notes  lx>  the  hext  action  accrued,  this  replica tion^iilbs 

. '                        precedent.  insufficient,  for  when  once  the  statute 

<                              (Jc)  See  the  precedent,  1  Wentv.  of  limitations  begbs  to  ran,  no  ssbsc- 

.^^27.  This  replication  is  founded  upon  quent  disability  prevents  its  opera* 

fhe  4th  Ann.  e.  16.  s.  19.  and  not  on  tioo»  1  Wds.  134.   4  T.  R.  510. 


' . 


It 
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The  other  rcpitca^ona  to  the  statute  of  ItmuatioDs  may  be,  OiHor   repS. 
tbat  Ibe  4ebts  or  accounts  were  due  between  mei^xliants,  in  nltcTur  (hiateii 
which  cues  the  statute  .does  not  effect  the  xttmedjTy  see  tbc  ^^*' 
prece^nt,  a  I\  R,  195.2  Smind.  124.   127.  n.  b.     3  ^i7«.  79. 
or  the  plaintHT's  infiincf,  2  Ssurtdf.  118.  Lutw.  243.  or  that  be 
obtaiAed  a  judgment  which  was  arrested  or  reversed)  and  that 
he  now  sues  within  a  year  after  such  reversal,  &c.  3  Sound.  62. 
h.  or  by  an  executor,  that  the  testator  commenced  an  action 
whieh  abated  by  his  death,  and  that  the  plaintiff's  action  was 
commenced  recently  after  his  death,  3  Saund,  64.  in  notes.  * 

1  Wentw.  ^57.     S  Wentm.  304,  205.  294. 

'[^PrectuiU  nofif  cu  ante^  593.  second  fir  credent,']     Because  he  To  pleat  ^ff 
aaitb,  that  the  said  C  Z>  at  the  time  of  the  exhibitinj^  of  the  .j.^^^  aefcad- 
said  bill  of  him  the  said  A  B  was^  and  from  thence  hitherto  *nt  h  eseco^ 
hath  been,  and  still  is,  executor  of  the  last  will  and  testament 
of  the  said  E  F  deceased,  and  hath  administered  divers  goods 
and  chattels,  which  were  of  the  said   E  F  deceased,  at  the 
time  of  his  death,  as  executor  of  the  last  will  and  testament  of 
the  «aid  E  F,  to  wit,  at,  Sec.  aforesaid.     And  this  he  the  said 
-df  B  prays  may  be  inquired  of  by  the  country,  &c. 

^Precludi  non^  ob  antCy  593.  second  firecedent^     Because  To  plenc  mir 
he  saith,  that  the  ssud  C  D  on  the  day  of  exhibiting  the  bill  that    defend- 
•<rf  him  the  said  A  B  \n  this   behalf,  had   divers   goods   and  •JJ^'hadaaiete. 
chattels  which  were  of  the  said  E  F  deceased,  at  the  time  of        H^  '609 
ius  death)  in  the  hands  of  him  the  said  C  J9  as   executor  (or 
*'  adndfustratOT^*)    as  aforesaid  to  be  administered,  of  great 
value,  to  wit,  of  the  value  of  the  damages  sustained   by  him 
the  said  A  B  hy  reason  of  the  premises  in  the  said  declaration 
mentioned,  t  and   wherewith  the   said  C  Z)  as   executor  {or 
<«  adminiatraior")  as  aforesaid,  could>  and  might,  and  ought  to 


(i)  See  th^  plea^-oniitf,  450.  and  tlie    smee  the  comraencement  of  the  soit, 
preccdenta  of  replications^  1  Wcntv.    the  faet  should  be  replied  spcdaHy,  % 

sot.    $  Wentvr.  211.  and  294.  Ra>t    (6  T.  R.  10.    3  Wentw.  S34.)  see  the 
fytL  322.  b.  following  precedents.  The  conclnsioii 

(m)   As    to    this  replication,    see    to  the  country  is  mflicicnt:,  1  I«t:tM 
Com.  Dig.  Pleader,  9  D.  9.    If  asscto    101. 
haTe  come  to  the  defendant's  hands 


t 
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jf^ainst  exe-  have,  satisfied  those  daipagest  and  this  he  the  said  A  B  fkcay^ 
^'^^^  *'  may  be  inquired  of  by  the  country^  &c. 

The  like  to  a  [^Same  a«  the  Iqmi  fircccdent  to  the  adeHsk^  and  thtn  pr^eccfi  m 
SJ^  ju^gi^ntt  /o^^owA ;]  Over  and  beyond  the  said  goods  and  chattels  in  llie 
eauundiug.  g^^  ]^(  p)^  admitted  to  be  in  the  hands  of  the  said  C  D  to 
be  administered,  and  more  than  sufficient  to  satisfy  and  pay  the 
monies  due  and  owing  upon  and  by  virtue  of  the  said  writiogs 
obligatory  and  judgments  in  the  said  last  plea  mentioned^  and 
wherewith}  £cc.  [conclude  as  in  the  last  /irccedcnt  from  the 
Qbcli9kl\ 

That  defend-  When  the  defendant  pleads  that  he  had  no  assets  at  the 
MtluTumc  he  ^^®  °^  exhibiting  the  bill,  and  in  point  of  fact  he  had  assets 
had  Boiiee  of  at  the  time  he  had  notice  of  the  action,  and  before  the  pUdn- 
tiff  declared  unduly  paid  other  debts  of  equal  or  inferior  de- 
gree, without  a  judgment  having  been  obtained  for  theni« 
^sce  Com.  Dig,  Mndniatration^  C  2.  Dyer^^2,a.  1  P.  lVm9, 
295.  Z  P.  Wms.  401.)  the  plaintiff  may, reply  the  issuing 
of  the  writ,  and  the  service  thereof,  on  the  defendant,  and 
that  he  then  had  assets,  see  the  firecedenCsy  3  JVentw,  2 1 4. 23^. 
but  as  it  appears  from  Dyer^  32,  a.  and  Com,  Dig.  Admimstra'- 
tiony  C.  2.  that  under  the  general  plea  of  /ilene  administrmU^ 
the  defendant  is  not  at  liberty  to  give  in  evidence  any  payment 
after  notice  of  the  plaintiff's  action^  this  special  replication 
may  not  be  necessary. 

*  610 

That  after  '       *[_Precludi  non^  as  antCy  593.  second  firecedent.']     Because 
ofthe  biU,and  ^^  saith,  that  he  exliibited  his  bill  in  this  suit  against  the  sadd 

hefore  the       C  D  sls  executor  as  aforesaid,  heretofore,  that  is  to  say,  upon, 
plea,  assets  ^   ^  ;      ^  ' ' .    *      ' 

came  to  de-   Scc.  and  that  after  the  exhibiting  the  said  bill,  and  before  the 

hsLd»,{n)        ^™^  ^^  pleading  the  said  plea  of  the  said  C  D,  to  wit,  on,  &c« 

aforesaid,  and  on  divers  other  days  and  times  between  that  day 

and  the  day  of  pleading  the  said  plea,  divers  goods  and  chat- 


(n)    Sec    another    precedent,    3    Saund.  336.  a.      2  Saund.  2t6.    n.  1. 
Wcnlw.  224,  225.    and  the  opinion    219.  n.   2.    and  tee  the  form   of  Db» 
therein  given,  and   the  observations    judgment,  t  Saund-  336.  a. 
of  Ashhurst,  J.    6  T.  li.  10,  II.      1 
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^   teJs  which  were  of  the  said  £  F  At  the  time  6f  liis  death,  of  J^ainH  exe* 

great  value,  (to  wit,)  of  the  value  of  the  taid  daanages  in  the  *'"^*'^* 
.  said  declaration  mentioned^  came  to,,  and  .  were  in  the  hands 
of  the  said  C  D  a%  executor  as  aforesaid,  tb  be  administered, 
to  wit,  at,  &c.  aforesaid,  and  wherewith  he  could,  and  might 
and  ought,  to  have  satisfied  the  damages  aforesaid ;  and  this  he  , 
the  said  ^  B  is  ready  to  verify ;  wherefore  he  prays  judgment, 
and  his  damages  aforesaid,  to  be  levied  of  the  said  goods  and 

\  chattels,  which  were  bf  the  said  E  F  ba  the  time  of  his  death, 
'  which  have  so  come  to  the  hands  of  the  said  C  i>  as  executor  ^. 

as  aforesaid  to  be  admimatered,  since   the  exhibiting  of  the 
bill  aforesaid,  &c» 

[Prccludinon^  as  aniey  593.  second  fireudeni,']    Because  be  To  pie*  «f 
saith,  that  the  said  judgment  in  the  said  first  plea  mentioned  {ot«red"'V*^ 
to  have  been  recovered  against  the  said  CD  by  the  said  £  F^  g»in«t  exew- 

tMTy   tnSt  tA6y 

was  had  and  obtained  by  the  fraud  and  covin  of  the  said  C  i),  wereobtaia«d 

and  with  his  intent  to  defraud  the  said  ^  -fl  of  his  debt.     And  ^ 

the  said  J  B  further  saith,  that  the  said  judgment  in  the  said 

first  plea  mentioned  to  have  *been  recovered  against  the  said        <i(  6X1 

C  Z>  by  the  sud  6  Hy  was  had  and  obtained  by  the  fratid  and 

covin  of  the  said  C  Z>,  and  with  his  intent  to  defraud  the  said 

A  B  oi  his  said  debt,    ^nd  this,  Sec.  [conclude  with  a  verifica- 

iion^  as  ante ^  5 9 4. J 

[Precludi  non,  as  ante^  593.  second  firecedent^     Because  ht  To  plea  of 
saith,  that  the  said  -fi  i^  in  his  life-time,  and  at  the  time  of  Us  ^J^^!^"*  J]!" 
death,  was  indebted  to  the  said  G  ^in  a  much  le&s  sum  of  gainst  exeoa- 

tof,    that  he 
fraudalently 
.,  suffered   the 

judgment  to 
be    obtnhied 

(o)  See  the  precedents,    1  Lotw.  in  his  replication  ftnsver  one  only,  or  ^'^ore  tllan 

660.    SSaand.  49.  As  to  this  replica-  every  judgment  separately,    SSaund.  was  due.  C)^) 

tion  In  general,  sec  Com.  Dig.  Plead-  48,  49.    I  Saund.  334,  335.   337.  h. 

cr,  2D.  9.      6  T.  R.  80.     It  is  suffi-  n.  3. 
%       eient   to  allege  generally,   that  the        (  p)  See  the  note  to  the  last  pre. 

judgment  was  obtained  or  continued  cedent.    When  any  tlung  was  due  at 

hy  covin,  without  shewing  tlie   spc-  the  time  the  judgment  was  obtained, 

.  cial  matter,  and  that  it  was  by   the  but  it  was  confessed  fraudulently  for 

•ovin  of  the  executor  or  adrainlsira-  too  large  a  sum,  this    replicatioa  is 

tor  only,  9  Co.  110.     If  several  judg-  proper,  5  T.  li.  82. 
ments*'be  pleaded,  the  plaintiff  may 
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JlgainH  ex€'  mooey  than  tiie  said  6um  of  ^.  to  wit^  in  the  sum  of  *^  on^, 
and  DO  more,  to  wit)  at,  8cc.  aforesaid,  and  that  the  Siiid  C  D 
permitted  and  suffered  the  said  judgment  in  the  said  plea  men^ 
>  tionedf  to  pass  against  him  the.  said  C  D  for  much  more,  to 
wit,  for  the  sum  of  — ^.  more  than  was  due  and  owing  from., 
the  said  E  Pm  his  life-time  and  at  the  time  of  his  death  to 
the  said  G  fT,  by  the  fraud  and  covin  of  the  said  C  2),  and  the 
said  G  Hixi  order  to  cover  and  protect  the  goods  and  chattels 
ivhich  were  of  the  said  R  F  ^\.  the  time  of  his  death,  wliidk 
had,  or  might  come  to  the  hands  of  the  said  C  i>  to  l»e  ad- 
ministered, from  the  payment  and  discharge  of  the  damage* 
sustained  by  the  said  A  B^  by  reason  of  the  non-performance 
of  the  said  several  promises  and  undertakings  in  the  said  de- 
claration mentioned,  and  to  prevent  the  said  A  B  from  reco- 
vering his  damages  aforesaid.  And  the  said  A  B  furtlier  saithf 
that  the  said  C  D  now  liath,  and  at  the  time  of  the  commence* 
ment  of  this  snit  had,  divers  goods  and  chattels  which  were 
of  the  said  E  F  deceased,  at  the  time  of  his  death  in  his 
hands  to  be  administered,  sufficient  to  satisfy  all  the  money 
really  due  and  owing  from  the  said  EF  dX  the  time  of  bis  death 
to  the  said  G  i/and  the  damages  aforesaid,  by  the  judgment 
aforesaid,  in  form  aforesaid  recovered^  and  also  the  damage^ 
sustained  by  the  said  A  B^  by  reason  of  the  non-performance  of 

^612  ^e  said  'several  promises  and  undertakings  in  the  said  decla* 
ration  mentioned,  to  wit,  at.  Sec.  aforessdd.  And  this,  £^c. 
[con'Clude  vfitk  a  verification^  (Jt9  ante^  594-3 

To  plea  of  [Precludi  non^  asante^  593.  9econd  firecedent.']  Because  be 
ManUinK?that  ^skiliy  that  after  the  making  of  the  said  writing  obligatory  in 
it  has   been    ^^  ^^  pj^j^  mentioned,  and  before   the  pleading  of  the  said 

paui,  aiid  IS      *^  ^  ....-» 

fraadulentiy     p]ea,  to  wit,  on,  &c.  the  Said  wntmg  obhgatory  to  the  said 
^ept  o«     ou  ^  ^^  ^^  ^jj  money  thereon  due  and  payable,  was  fully  paidoff, 
discharged  and  satisfied,  to  him  the  said  G  H^  to  wit,  at,  &c. 
aforesaid.     And  the  said  A  Bin  fact  further  saith,  that  not- 
withstanding such  payment  and  discharge  of  the  said  writing 


{q)  See  the  precedent,  3  Wentw.  1  Saund.  333  to  336.  and  the  law  aatf 
243,  244.  and  other  more  special  the  precedents  rc£ejTcd  to,  id.  dSA- 
formsy  LiL  £nt  58.    Bro.  Red.  56.    n.  9. 


i 


IN  ASSUMPSIT.  612 

«bligatorf  to  the  sud  O  Hwk  aforesaid,  the  aaid'writing  obli-  ^^ahttt  exe* 

gatory  is  still  kept  on  foot,  uncancelled  by  the  fraud  and  covin  *^'°''*' 

of  the  said  C  D,  with  intent  to  defraud  him  the  said  ^  jB  of  the 

dumages  by  him  sustained  on  occa»on  of  the  premises  in  the 

said   declaration  mentioned.    And  this,  Sec.   {^conclude  with  « 

verification^  as  antCy  594.3  ^  ] 

J 

^If  the  defendant  have  fileaded  the  general  issue  as  well  as  Similiter  to  \ 

fUene  adminiatrarvit^  and  the  [ilaintiff  is  not  certain  of  btfing  able  ^j  (o  plea'  ' 

/o  firove  that  the  defttidant  haa  received  asaetay  he  ahould  not  ^^.p]^'***  «d. 

take  iaaue  on  the  latter  fUea,  but  should  refily  as  foilowa^y  ufion  prayer  of  J 

judj^enl  of 
which  the  defendant  uauaUy  xvithdravta  the  general  iasue^  or  tall  assets,    q«an- 

Aave  to  fiay  thr  coata  of  the  trial,  in  case  the  fitaintiff  obtain  a  ^Jf»<^«*denut. 
verdict  i]     And  the  said  A  B   as  to  the  said  plea  of  the  said 
C  Z>  by  him   first  above  plekded,  and  whereof  he  hath  put 
himself  upon  the  country,  doth  the  like.     And  as  to  the  said 
plea  of  the  said  CD  by  him  lastly  above  pleaded,  the  said  A  By 
inasmuch  as  he  cannot  deny  the  said  several  allegations  of  the 
said  CD  in  his  said  last  plea,  prays  judgment,  and  his  damages 
by  him   sustained  on  occasion  of  the  not  performing  *of  the         ^613 
said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  to  be  adjudged  to  him  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  said  GJIax  the  time  of  his  death, 
and  which,  since  the  pleading  of  the  said  second  plea  of  the        '* 
said  C  Dy  have  CDme,(*)  or  which  shall  hereafter  come,  to  the 
httids  of  the  said   C  D  as  executor,  (or  "  aa  adminlstratory**) 
as  aforesaid,  to  be  administered,  (or  if  the  /ilea  vfcre  of  bondsy 
Ifc*  Qutstandingy  and  filene  adminiatrarvit  firatery  here  add  the 
following  words  '*  after  aatiafying  (he  moniea  due  and  owing  ot^ 
the  acdd  aeveral  judgment  a   and  writinga  obli  gatory y  in  the  aaid 
laat  /ilea  mentioned,")   But  because  it  is  uncertain  whether  the 
s^dd  C  D  will  be  convicted  upon  the  s;dd  issue  above  joined 
between  the  parties  aforesaid,  therefore  let  judgment  be  there- 
upon staid  until  the   trial  and  determination  of  the  said  issue> 
and  in  order   to  try  the   said  issue,  let  a   jury  come,   &c. 


(r)  As  to  this  replication,    Com.        (*)  See  6  T.  R.  10.  1  Saund.  336, «. 
Pig.  Pleader,  2  D.  9. 
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BEPLICATJONS  IN  ASSUMPSIT. 


Agairut  exe-  (award  qf  '(feme  by  UK,  or  origiuatt  a*  in  TidtP*  ForoUy  111 
attttn.  ««ia9,) 

^  •  » 

l'h0  Uice  with  And  hereupon  the  aidd  Jl  B^  inasmuch  as  the  said  C  D 
qiiiry,  where  ^^th  not  denied  the  said  action  of  him  the  said  A  B^  nor  but 
the  general     ^j^^^  ^^  ^^  £  F  in  Ids  life-time  did  undertake  and  promise, 

mue  was  BOt  <•  "^  ' 


^le^ed. 


*  614 


in  manner  and  form  as  he  the  said  A  B  hath  above  in  that 
behalf  alleged^  and  inasmuch  as  he  the  said  A  B  cannot  deny 
but  that  the  said  C  D  had  not  any  goods  or  chattels  'which 
were  of  the  said  E  F  9X  the  time  of  his  death,  in  his  hands 
to  be  administered,  in  manner  and  form  as  the  said  C  D  hath 
above  in  his  said  plea  in  that  behalf  alleged,  prays  judgment^ 
and  his  damages  by  him  sustained,  on  occasion  of  the  not  per- 
forming of  the  said  several  promises  and  undertakings  in  the 
said  declaration  mentioned,  'to  bb  adjudged  to  him,  to  be  fevi- 
ed  of  the  goods  and  chattels  which  were  of  the  said  £  JF"  at  the 
time  of  his  death,  and  which  since  the  pleading  of  the  said 
second  plea  of  the  said  C  D  have  come,  or  which  shall  here* 
after  come,  to  the  hands  of  the  said  C  />  to  be  administered, 
(or  if  the  filea  were  of  bondsy  *55'r.  outatcmdingy  and  /ilene  ad- 
ministreevit  fir^tter^  here  add  the  foUovmig  worda-^^^^  after  taiu* 
fytng  the  moTiies  due  and  ott^ng  on  the  said  several  Judgmenlt 
UTid  writings  obligatory  in  the  said  last  filea  mentioned")  There- 
fore it  Is  considered  that  the  'said  A  B  do  recover  against  the 
said  C  Z>,  his  damages  by  him  sustained  on  occasion  of  the 
premises,  to  be  levied  in  form  aforesaid,  but  because  it  is  un- 
known to  the  court  of  our  said  lord  the  king  now  here,  what 
damages  the  said  A  B  hath  sustained  by  means  of  the  premi- 
fies,  the  ^heriiT  is  commanded,  Sec  [award  of  inquiry  as  usual 
inaueofajudgmentbynildicit^  see  Tidd's  Formsy  260.J 
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REPLICATIONS  JN   UEBT. 


•REPLICATIONS  IN   DEHT. . 


\The   commoit  tiniilller   in  debt,  to  a  Jilca  concluding    to  the   (J 
country,  it  the  same  as  in  the  jireceilent  in  assuJii/teit,  ante,  593.  '- 
Wkm  the  rf/ilicalion  (oncludea  vilh  a  verification  olherwi/ie  than  of  m 
Tiialler  of  record,  the  form  is  as  follows  :2     And  Ihis  he  the  said 
v4  A  is  ready  to  verify  ;  whcrafore  he  prays  judgment  and  hU 
debt  afure said,  together  with  his  damages  by  him  sustained  un 
n  of  the  detention  thereof  to  be  adjudged  to  him,  G(c. 


^Preeludi  non,  as  ante,  553.  second /trecedent.']     Because  he  Tn 
saith,  that  the  said  writing  obligatory  in  the  said  declarution  ^!^■^^[[ 
mentioned,  was  obtained  fairly  and  honestly  by  him  the   said  ''  "" 
^  B,  and  not   by  him  the  said   ^  B  and  others  in  collusioa  luim 
vith  him,  by    fraud,  covin,  or  misre presentation,  in  manner 
and  form   as  the  said    C  D  hath  in  his  said  plea  by  him  lastly 
^wve  pleaded,  alleged,  and    this  he   the  said  A  B  prays  may 
be  inquired  of  by  the  country,  kc. 

^Precltidi  non,  at  ante,  593.  teeoad precedent.'^     Because  he  'ri> 
Sidth,  that  the  said  C  D  of  his  own  free  wilt,  made  and  scaled,  ,'i' . 
and  as  his  act  and  deed,  delivered  to  the  said  A  B,  the  said  '■■■ 
writing  obligatory  in  the  said  declaration  mentioned,  and  not  by  i  ><^>. 
reason,  or  in  consequence  of  the   said    supposed  menaces  or  ' 
threats,  in  the  said  second  plea  mentioned,  or  in  fear  or  appre- 
hension thei'eof,  in  manner  and  form  as  the  said  C  D  bath  in 
his   said    second  plea  in  that  behalf  alleged,  and  'this  be  the 
eaid  A  B  prays  may  be  inquired  of  by  the  country,  £cc. 

^Precladi  nim,  at  ante,  593.  second  tirecedentJ]     Because  he  Xo 
saitb,  that  the  said  C  i)  at  the  time  of  the  making  of  the  taiA  '"^T 


it.)  See  the  plea,  ante,  UA.  59e.  uid   Cam.  Dig.  Pleader,  E  W. 

(i)  See  the  plea  nS  menace,  ante,  19,  30. 

464.    The  replie»uon»  lo  the  other  {e)  See  the  plen,  arte,    4ft6.  ind 

pte«,  aatt,    IBS,    166.    will    nvarijr  the  p^ece<IenI^     KasL    Ent.   IG.I.  a. 

reKmUe    the   ibore  precedent,  lee  7  Wentw.     S77,   S7S.       Com,    Dif. 

tiielbniuio  7  Wentv.  3sr.  590  to  Pleader,  2  W.  3!.  and  ihe  replica- 
tioiu  in  tuuimpait,  ante,  596  to  G03. 


♦ 

♦' 


016  repucattons 


*  6nbcndM,Uc.  wfidng  obligatory  in  Ae' said  declaration  mentioned,  was  of 

}  ^.  the  full  age  of  twenty-one  years,  and  not  within  age,  in  in«D- 

ner  and  form  as  he  the  said  C  D  hath  above  in  his  said  plea 
'  '  alleged,  and  this  he  the  said  A  B  prays  may  be  inquired  of  by 

the  country,  8cc. 

i 

j  To  plea  of         [Precludi  non^  as  ante ^  593.  second  firecedent^     Because  be 

f  '    SieiSirtT^^thut  saiih,  that  the  said  writing  obligatory  in  the  said  declaratioo 

*  the  bond  was  mentioned,  was  made  by  the  said  C  Z>,  for  a  good  and  les;*! 
cHii  contract.  Consideration,  and  not  in  pursuance  of  or  upon  the  said  cor- 
^^  ^  nipt  and  unlawful   agreement,  or  for  the  puipose  in  the  said 

plea  of  the  said  C  D  mentioned,  in  manner  and  form  as  the 
said  C  D  hath  above  in' his  said  second  plea  in  that  behalf  al- 
leged, and  this  he  the  said  ji  B  prays  may  be  inquired  of  by 
the  country,  8c  c. 

Tn  a  plea  of       f  Similiter  to  general  issue j  as  ante^  592.     ReftUcation  to  fika 
UB  cv.^rj        ^j,  g^^^^  ^  follows :]     And  the  said  A  B^  as  to  the  said  plea 

of  the  said  C  i>  by  him  above  pleaded,  as  to  the  said  sum  of 
— t,  residue  of  the  s^d  sum  of  — t.  above  demanded,  saith,  thift 
be  the  said  A  B  ought  not,  by  reason  of  any  thing  by  the  said 
C  D  \ii  that  plea  alleged,  to  be  barred  from  having  and  main* 
taining  his  aforesaid  action  against  the  said  C  Dy  to  recover 
damages  by  reason  of  the  non-payment  of  the  said  sum  of  — 4^ 
because  he  saith,  that^  &c.  [here  state  the  subject  matter  rf  the 

*   617  *re/ilicationj  as  in  the  precedents  in  assumpsit^  antey  596  ro  602. 

using  the  words  "  after  the  said  causes  qf  action  in  the  said  de- 
claration mentioned y  accrued  to  the  said  A  B  as  to  the  md  sum  qf 
«^."  instead  of  the  words  ^^  after  the  making  of  the  said  pro- 
mises  and  undertakings  in  the  said  declaration  mentioned^*  end 
then  conclude  as  follows :]     And  this  he  the  said  ^  J9  is  ready 

^  to  verify  ;  wherefore  he  prays  judgment,  and  bis  damages  by 


(J)  See  the  plea,  ante,  467.  and  traverse   and  Terificatioa,  bat  lec  £ 

the  precedents,    t  Brmrn.  Ent.  188.  T.  R.  439.  and  1  SaOnd.  105.  h.  n.3. 
S  T.  R.  4.39.     3  T.  B.  426.  7  Weiitw.        (e)  See  the   plea,   aitte^  469.  tad 

Index,    628,   620,  630.      Com.    Dig.  ihc  precedents,  7  Wcntv.  577,    58a 

tit  Pleader,  2  W.  23.     Some  of  the  589.  584. 
I^ecedents  conclude  with  a  formal 


4* 


V 

f 


IN  DE^T.       ,     '  617 


iBa^on  of  tbe  non-pajrmeitt  of  t|ie  said  sum  of  •— /.  to  bo  ad-  On  imndB^, 
jadg;ed  to  l^IIl^  &c. 

The  repIicaticMi  to  a  plea  of  set-ofF  to  debt  on  simple  con-  To  «  ^ktk  "of 
tract)  when  it. concludes  to  the  country,  is  precisely  similar  to 
that  in  aasum/mtj  ante^  604.  Sec.  Where  the  set-off  is  to  debt 
oo  bond,  the  replicatiqp  may  either  deny  the  subject  matter  of 
the  defendant's  set-off,  or  allege  that  mot'e  was  due  on  the 
defendant's  bond  than  the  sum  mentioned  in  the  plea,  see  3 
T.  R.  65.  If  the  replication  conclude  with  a  verification,  such 
coDclusicm  will  be  as  ante^  615.] 

And  because  the  scdd  A  B  doth  not  deny  the  said  plea  of  the  To  parol  d«* 
said  C  A  but  admits  the   same  to  be  true,  therefore  let  the  fession  of  ple"^ 
plea  of  the  said  A  B  and  all  proceedings  thereon,  be  staid  until  ^•^^ 
the  full  age  of  the  said  C  Z),  &c. 


[Precludi  nbn^  as  ante ^  593.  second /irecedenf.l     Because  he  To  plea    of 
,  ,  ...         rien  per    de- 

saith,  that  the  said  C  D  hath,  and  at  the  time  of  the  exhibiting  scent,  thatde^ 
of  the  said  bill  of  him  the  said  A  B,  {or  if  in  C.  P.  or  by  ori-  M^iTat^thL 

^         ^nai^    '<  at  the  time  of  the  commencement  of  this  suit  J*')  had,  of  commence. 
i  .  '   /  »  ment  of  suit. 

sufficient  *lands,  tenements,    and  hereditaments  by  descent  (^) 
fix)m  his  said  father,  {or  brother,  isfc.  according  to  the  fact'!)  P^^ 

in   fee-simple,  wherewith   the    said    C  D   could,  and   might, 
and  Ought,  to  have    satisfied  the  said  debt  of  the  said  A  B 
above  demanded,  and  this  he  the  said  A  B  prays  may  be  in- 
\    . .  quired  of  by  the  country,  &c. 


^recludi   non^   as  ante j  593.  second  firecedent,']     Because,  To  plea     of 

-according  to  the  form  of  the   statute  in  such  case  made  and  2|n*  ^"J^t  de- 
fendant   had 

______^ ,    .      ...  astetB   beforo 

Uie    eom- 

ineiicemeiit4 
(/)  See  the  plea,  ante,  K7Z.  plead  rial  per  descent,  the  plaiotin  the  fiiit(A) 

(  g)  ^^  ^^  P^*^    ante,    473.    3  may  reply  that  he  had  aasets  between 

Mod.  Ent.  227,    228.  and  7  Wentw.  the  death  of  his  ancestor,  and  before 

6(>3,  604,  605..  If  the  defendant  had  the  commencement  of  the  suit  as  in.     * 

not  assets  at  th^  time  of  exhibiting  the  next  precedent,  see  Bac.  Abr. 

the  biU,  but  had  them  at  the  time  the  Heir  and  Ancestor,  F. 

writ  issued,  the  issuing  of  the  writ  (A)  See  the  precedent,  5  Wentw 

should  be  replied  special  I  j,  as  ante,  373.  and  the  note  to  the  Hist  precel 

606.  and  under  the  3d  and  4th  Wil-  dent 

l^ua  end  Mary,   c.  14.  if  the  heir 


> 

r. 
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^b9ndi,&€.  provM^d,  lie  saith^that  the  sgid  C  D  after  the  death  of  the 
said  E  F  hi^  father,  aod  befoire  the  day  of  obtsdnuig  the  ori- 
ginal writ  of  th^  said  A  B  agaiost  him  the  said  C  Din  this  ' 
behalf,  to  wit,  on,  &c.  had  divers  laod^  and  tenemeiitSy  by  de- 
scent from  his  father  to  wit,  at,  &c.  aforesaid.  And  tbis^  Sec. 
[conclude  with  a  vcrificaiioriy  as  ante^  615.] 

To  plea  of  sol-  [Precludi  notif  at  ante  j  59^,  second  firececlent J]  Because  he 
or  post  dieral  saith,  that  the  said  C  Z>  did  not  pay  to  him  the  said  A  J3  the 
*n¥injf  the     ^^  ^^^  ^^  ^^  j^^  ^^  ^^  condition  mentioned,  with  lawful 

interest  for  the  same,  in  manner  and  form  as  the  said  C  D 
hath  above  in  his  said  plea  in  that  behalf  alleged,  and  this  he 
the  said  J  B  prays  may  be  inquired  of  by  the  country^  kc 


To  plea  that       [Precludi  non^  as  ante^  593.  pecond  firecedent»l^     Because  he 

oontainingthe  saith,  that  a  memorial  of  the  said  writing  obligatory  in  the  said 

^ttaeL^  wsM  declaration  mentioned,  was  within  twenty  days  of  the  execu- 

enroUed,  aet-  tion  thereof,  to  wit,  on,  &c.  duly  enrolled  in  the  high  court  of 

memorial,  &c  chancery,  (the  said  court  then,  and  still  being  holden  at  West- 

^^  minster^  in   the  county   of  Middlesex y)   in  pursuance  of  the 

statute  in  that  case  made  and  provided,  and  which  $aid  memo- 

*   619      .  rial  is  as  •follows,  to  wit  :  {here  cojiy  the  meftiorial  verJbaiim  ;) 

as  by  the  said  memorial  now  remaining  duly  enrolled  in   the 

said  high   court  of  chancery  at   Westminster  aforesaid,  more 

fully  appears  \  and  the  said  A  B  further  saith,  tl^t  the  said 

memorial  did  duly  contain  the  day  of  the  month  and  the  year 

when  the  said  writing  obligatory  in  the  said  declaration  mention- 

^        ed  bore  date,  and  the  names  of  all  the  parties,  and  for  whom  any  of 

them  were  trustees,  and  of  all  the  witnesses,  and  did  truly  set 

forth  the  annual  sum  or  sums  to  be  paid,  and  the  name  of  the 

person  and  persons  for  whose  life  or  lives  the  said  annui^  was 

granted,  and  the   consideration  and  considerations  of  granting 

"^  the  same  in  manner  and  form  as  in  and  by  the  statute  in  that 

case  made  and  provided   is   required  ;  as  by  the  said  enrol- 


% 


(f )  See  the  pleas  K7\  474.  venncation,  by  the  record,  but  olUer 

{h)  Sec  the   plen,  ante,  474,  475.  MS.    precedents     conclude'  with    a 

and  the  replieation  in  4  T.  R.  585.    2  verifiearion  luid  lUTiyer  «f  jnilf^meiir. 

U.  BK  281.    ThU  conchMjpd   w'wh  « 


r 
f 


f 

IN  BEBt.      •  51«r 

i^ent  of  the  aaid  tnemorid  remainicig  of  record  in  the  iaid  0nk9n4$,&ci 
jotmit  of  ciwDceryiit  tVeatmrnater  afoi*esaid  more  fully  appears ; 
end  this  he  the  said  ^  B  is  ready  to  verify^by  the  aaid  record,  * 

when,  where,  and  in  sach  manner  as  the  court  here  shall  or- 
der and  direct* 

[Preehtdi  nony  at  anU^  593^  second  precedent, "^    Becanse-be  To  plea  iSti^ 
saith,  that  the  said  E  F  and  O  H^  the  said  arbitrators  in  the  made,  staUn^ 
Wd  condition  of  the  said  writing  obligatory  mentioned,  after  (Jj^^^J^irT     * 
the  makkig  of  the  said  wriung  obligatoiy,  and  within  the  time      *        r 
limited  and  appointed  by  the  said  condition  for  the  making  of 
their  award  of  and  concerning  the  premises,  that  is  to  say,  OO) 
Ice.  at,  8cc.  aforesaid,  having  taken  upon  themselves  the  burthen 
of  the  said  .arbitrament,  did  in  due  manner  make  their  award 
ki  writing  under  their  hands  of  and  Concerning  the  premises 
in  the  said  condition  mentioned,  and  thereby  refen*ed  to  them. 
by  the  said  A  B  and  C  />,  ready  to  be  delivered  to  the  said 
parties  in  difference,  or  such  of  them  as  4iou!d  require  the 
sanke,  by  which  said  award  they  the  said  E  F  and  G  J7,  the 
^arbitrators  aforesaid,  did  then  and  there  award  and  oi*der,  &g.         ^  goQ 
(Jiere  set  forth  the  whole  avxtrd  verbatim  in  the  past  tense. Yjn) 
Of  which  said  award  the  said  C  D  afterwards,  to  wit,  on  the 
said,  &C.  at,  &c.  aforesaid  had  notice.     Nevertheless  the  said  Breaches  of 
AB'm  fact  saith,  that  the  said  C  D  did  not,  &c.  {here  state  the  ^^  *^««^- W 
defendants  breach  of  the  awards  according  to  the  facts  of  the 
particular  cascj  and  which  may  be  as  in  the  declaration,  ante^ 
146.  and  if  there  haroe  been  severed  breaches  of  theaivard,  stat» 
the  second  or  other  breach  as  follows :)     And  for  assigning  a 
further  breach  of  the  said  award  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  the  said  A  B  in  fact 
further  saLth,  that.  Sec.  (here  state  the  other  breach  and  conclude 
as  follows :)    And  this  he   the   said  .^  ^  is  ready  to  verify ;  ' 


(/}  See  the  plea«  ante,  476.  and        (m)    The  whole  award  mast   ba^ 
^e  preoedeoU  of  replicatioa  of  an    stated,  *2  Saurtd.  62.  b.  n.  5.  ' 

award  and  breach,  1  Saand.  165, 166. '  (ti)  A  breach  must  be  stated  though 
S  Sannd.  184,  185.  2  Wils.  267.  7  the  det'cntiant  pleaded  no  award,  and 
Wentw.  527  to  530.  and  of  an  um-  could  not  traverae  the  breach ;  this  ia 
jpirage,  t  Saund.  68.  an  anomalous  case,  1  Saund.   103.  n. 

1.  n.  4.  317. 
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620  REPLICATIONS 

On  bond8,&c.  wherefore  he  prays  judgment  and  his  debt  aforesaid,  together 
with  his  damages  by  reason  of  the  detention  thereof  to  be  id« 
judged  to  him)  &c. 

To  plea  of  [Prfcludi  non^  aa  ante  593.  second  precedmt^  Because  be 
▼ou^r  "'debt  ^^^^^y  that  the  said  CZ>,  as  bail  or  surety  for  the  said  £  JP,  be- 
en baH-bond,  fore  the  return  of  the  said  wiii  in  the  said  declamtiob  roentkn- 

th«t  bond  was  , 

duly  execu-     cd,  and  on  the  day  of  the  date  of  the  said  writing  migatorff 
^   « ^  to  wit,  on,  &c.  at,  &c.  aforesaid,  sealed,   and  as  his  act  and 

deed  delivered,  the  said  writing  obligatory  in  the  said  declan' 
tion  mentioned,  and  in  manner  and  form  as  the  said  J  B  YaSk 
in  his  said  declaration  alleged,  and  not  after  the  rettim  of  die 
Said  writ  in  the  said  declaration  mentioned,  in  manner  and  form 
¥k  521  '  ^s  tlie  ""said  C  D  hath  above  in  his  said  plea  alleged,  and 
this  he  the  said  ji  B  prays  may  be  inquired  of  by  the  ooun* 
try,  &c. 

To  plea  of         [^Precludi nony  da  ante^  593,  aecoTtd precedent,']    Becansebe 

STus  t"d!bt  ^^^y  t^at  the  said  £  F  in  tlie  said  condition  mentioned, «  the 

on   biistaniy  time  of  making  the  said  writing  obligatory,  was  pregnant  with 

tbut  the  pa-  a  Certain  child,  whereof  the  said  C  D  was  the  reputed  fttber^ 

vl^^.-r  (Jamnifi-  ^"^  ^^^^  *^®  ^^^  ^^^  ^  ^j  ^^^^^  ^^  making  of  the  said  wridog 
^^KP)  obligatory^  and  before  the  commencement  of  this  suitf  to  wit) 

.  on,  &c.  at,  Sec.  aforesaid,  was  delivered  of  the  sad  chiMj  who 
was  then  and  there  bom  a  bastard,  in  the  said  parish  of —— > 
and  that  neither  the  said  C  D  nor  any  person  on  his  behalf,  fe 
a  long  space  of  time  after  the  birth  of  the  said  child,  to  wit, 
from  the  time  of  the  said  birth  of  the  said  child  until  the  com- 
mencement of  this  suit,  did  provide  any  food  or  nourisbmeB^ 
for  the  said  child ;  by  reason  whereof  the  inhabitants  and  P*' 
rishioners  of  the  said  parish  of  ,  during  the  time  aforcsaKii 
lest  the  said  child  should   perish  for  want  of  necessaiy  fooc» 


'.    (o)  See  tbe  plea,  ante,   478.  and  but  tbis  aeems  mincccswrr,  »e* 

tbc  replication   aud  note,  5  Wcntw.  Wenlw.  482,  483.  468.    l8aowl.I0* 

468.  and  see  tbe  precedents,  t  Saund.  8.  b. 

15y.  18.    7\Ventw.  6l3,  6l4.     Com.  {p)  Bee  tTic  plea  and n«tes^tf»^ 

Dig.    Pleader,    2  W.  25.    Tbe  ease  480.  and  Ac  precedents  of  »<1^ 

and  favour  it    in  general  tbe  most  tions,  2  Saund.  852.    7  \fenlw.     ^ 

matenal  traverse,  1  Saund.  163.  n.  2.  61  •.  and  the  Milgniiient  of  ******^ 

Most  of  tbe  precedents  conclude  irith  a/i/f,  154^  15^. 
a   formal  traverse   and  Tenfication, 


J^' 


IN  DEBT,      •  «21 

and  nuiturci  were  forced  and  obliged  to  expend  and  did  neces-  Onf^^fmU^UiL    ^ 


sarilf  expend  a  large  sum  of  money,  to  wit,  the  sum  of  — i/.  of 

lawfal  money  of  Great  Briiam^  for,  in,  and  about  the  procuring  * 

necessary  food  and  nourishment  for  the  said  cliiJd,  to  wit,  atf 

hoc  aiforesuid ;  and  so  the  said  *4  B  saith,  that  the  said  inha« 

bitants  and  parishioners   of  the  said  parish  of  — — ,  were  and 

■ 

are  damnified  by   reason  and  on  account  of  the  maintenance 

and  bringing  up  of  the  said  child,  within   the  true  intent  and 

•Aaeaning  of  the  said  condition  of  the  said  writu)^;  obligatory,  '   i 

to  wit,  at,  &c.   aforesaid,   [conclude  vtith  a  verification^  at 

antej  615.] 

[Precludi  non^aa  antey  593.  second  firecedent.']     Because  he  To  plea  of 
saith,  that  the  said  C  /)  did  not,  nor  would,  well  and  •truly  pay  catiu  to  debt 
or  cause  to  be  paid  unto  the  said  £  F,  his  executors  adminis-  SeJ?I!ify!^«^I 


trators  or  assicrns,  the  said  sum  of—/,  and  the  interest  thereof  tiff  agHinnt  a 
on  the  days  and  times  and  m  the  manner  limited  and  appointca  statinr  how 
in  and  by  the  said  condition  of  the  said  writing  obligatory  so  SJ^^^'J.'iiefrrly) 
made  and  executed  to  the  said  E  F  9A  aforesaid,  and  according  *  ^22 
.  to  the  true  intent  and  meaning  thereof,  but  wholly  neglected  and 
refused  so  to  do,  to  wit,  at,  &c.  aforesaid,  whereupon  and  whereby 
the  said  A  B  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  was 
called  upon,  and  forced  and  obliged  to  pay,  and  did  then  and  there 
pay  to  the  said  E  F  the  said  sum  of  — L  and  the  interest  thereof 
together  with  the  costs  of  a  certain  action  before  then  brought 
by  the  said  E  F  against  him  the  said  A  B  for  the  recovery 
thereof,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  — -/.  of  lawful  money  of  Great  Britain^  and 
thereby  he  the  said  A  B  was  and  is  damnified  to  the  amount 
thereof,  by  reason  and  means  of  the  said  in  part  recited  obli- 
gation and  the  condition  thereof,  to  wit,  at,  &.c.  aforesaid. 
And  this,  &c.  {^conclude  vrith  a  verijicaiiony  (won/cr,  615.] 


(f )  See  the  plea,  antef  48 1.  aod  ttate  in  what  eoart  the  plainUif  was 

the  preo6denta»    1  Sauad.    115.     7  aued,  and  what  sums  he  was  obliged 

Wentw.  616  to  6^1.     and  on  a  she-  to  pay  fur  interest  and  costs  distinctlj, 

rilF's  bon^y  1  East,  38S.,  .The  above  but  the  plaintiff  had  judgment  on  a 

wow    tb«    A'epUcatioa  in   Holmes  v.  defect  in  the  plea.    As  to  this  objce- 

Khodes,  I  B.^  P.  631.  and  was  spe^  tion,  see  1  Saund.  117.  n.  5.    i  1.ct. 

cially  d^ioianrvd  to^  beamae  it  did  not  195. 
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REPLICATIONS 


On  bondtf^e. 

To  pltift'  of 
^  pCTformance  • 
to   debt  on 
bond    cAiidi- 
tioned  f^  E  - 
F*8  duly  ao- 
eoantingHsa 
clerk,  thnt^ 
f    received 


[JPrecludi  n$n,  at  antCy  593,  second  ftretedentJ]  Because  be 
saUh,  tbat  the  said  K  F  vemzmtA  and  continued  in  the  service 
and  employment  of  the  said  ^  B  9^  such  clerk  as  in  the  said 
CQndiiion  of  the  said  writing  obligatory  mentioned,  for  a  Iod^ 
space  of  timO)  to  witj  from 'the  day  and  year  aforesaid,  ^til 
and  upon  the     ■..    ■  day  of       "  ,  ./f.  D,  — — «-  ;  and  that  during 


moaies  whi«b  the  aald  time,  that  he  the  said  E  Fso  remained  and  continued 
"        '      in  the  said  service  and  employment  of  the  said  A  B  2a  suck 


couoted  for. 

(r) 


clerk  as  aforesaid^  to  wit,  on,  &c.  and  on  divers  other  day^  and 

timeSf  between  that  day  and  the  said  day  of >  A,  D.  — -*» 

to  wit,  at,  &c.  aforesaid  ;  he  the  said  £  F  9S  such  cleilL  as 
aforesmdi  bad  and  received  for  and  on  the  account  of 
the  said  A  23,  divers  sums  of  money,  amounting  in  the  whole 
to  9  large  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful  mo* 
Oey  of  Great  Britain.  Yet  the  said  G  if,  although  often  re- 
quested so  to  do,  hath  not  yet  accounted  for  or  paid  the  same 
or  any  part  thereof  to  the  said  A  B,  but  hath  therein  whoilf 
failed  and  made  de&ult ;  and  the  said  sum  of  money  so  liad 
and  received  by  the  said  M  F  2A  aforesaid,  is  still  wholly 
unpaid  and  unsatisfied  to  the  said  A  B^  contrary  to  Uie  form 
and  effect  of  the  said  condition  of  the  said  writing  obligatory, 
to  wit,  at,  Sec.  aforesaid.  And  this,  &c.  [conclude  wiih  a  vt- 
rification^ii)  as  antcj  6 1 5.] 


The  like  ata- 
tbg  sevend 
bc«acliea.(<) 


[Sameaa  the  last  precedent  to  the  end  of  the  verification^  and 
then  Btate  the  second  breach  as  Jblloyrs :]  And  for  assigning  a 
further  breach  of  the  said  condition  of  the  said  writing  obliga- 
tory, according  to  the  form  of  the  statute  in  that  case  made 
and  provided,  the  said  A  B  saith  that  after  the  making  of  the 
said  writing  obligatory,  and  whilst  the  said  £  F  remained  and 
continued  in  the  said  service  and  employ  of  the  said  ^  ^t  ^^ 
such  clerk  as  aforesaid,  to  wit,  on,  Sec.  at)  &c.  aforesaidyi^'o^ 


(r)  See  the  plea*  of  performanoe,  ahenff 'a  bon«)»  Covp.  575.    1  BW, 

Minte,  481  to  486.  and  the  preoedenta  385. 

of  replications  and  the  law,  8  T.  R.  (»)  Thi»  ia  proper,  2  Burr.  774^  ^ 

459,  460.     1   B.   &  P.  640,  64l.    2  Saund.  101,  I0«. 

New  Rep.  176,  177.    3  East,  485.    6  (t)  This  repHcatioti  is  given  fiy  <*«' 

Bast,  507.    I  Saund.  101.    2  Saund.  stat.  8  and  9  W.  III.  o.  11.  8.  ».    S«e 

410.    3  WilB.  385.    7  Wentw.  537.  1  Saund.  5S.  o.  I.    ^  Saimd.  I«7.  ••  ^ 

S05.    616.       Special    statements    of  8.     AnPp,  154.  156. 
bre^eh^e^  1  Ssoud.  S5^  5^.  316.    On 


► 


■' 


I 
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IN  DEBT.  638        ^ 

ihe  breneh  according  tfi  the/act^  and  amclude  with  a  verification^  On  tea8eB,&c,>  *| 

M  in  the  ia9t  precedent  J] 


J 


\Ptectudi  non^  as  ante^  593.  second  firecedeni,']    Because  be  nenml  df  die 
saith,  that  the  said  £  /'did  not  before  the  said  cent  became  duo,  <»>«tSon.(M) 
Reject,   expel,  piit  out  or  amove  the  said  ^  B  from   the  pos-         ^   ^.n^ 
session  of  the  said  demised  premises,  or  any  part  thereof  in 
manner  and  form  as  the  said  ^  B  hath  above  in  his  said  plea 
in  that  behalf  alleged  ;  and  this  he  the  said  jf  B  prays  may  be 
inquired  of  by  the  country,  &c. 

[Predudinon^  as  ante^  593.  second' fir ecedent."]     Because  he  <fo  plea  hw 
saith,  that  he  the  said  A  B  did  not  accept  or  receive  of  and  *^^***' 
from  the  said  O  H^  the  said  rent  in  the  said  plea  mentioned,  eep^  an  es- 
or  any  part  thereof,  or  accept  the  said  G  /r  as  his  tenant  of  the  nant,  trtvene 
said  demfsed  premises  with  the  appurtenances,   in  manner  and  ^^.r^J?^^*' 
foi*m  as  the  said  C  D  hath  in   his  said,  plea  in  that  behalf  al- 
leged ;  and  this  he  the  said  A  B  prays  may  be  inquired  of  by 
the  country,  dec. 

[Precludi  non^  as  ante,  593.  second  precedent,']     Because  he  To  a  jilca  of 

nul  tiel  record 

fdth,  that  there  is  such  a  record  of  the  said  recognisance,  (or  in  the   snrae 

if  a  judgment,  say  "  recovery,")  remaining  in  the  said   court  ^e  rewit  * 

of  our  said  lord  the   king,  before  the  king   himself^   (or   in  (jf) 

C.  /*•  ^of  the  bench  aforesaid,**)  as  he  the  said  A  B  hath  above 

in  his  said  declaration  in  that  behalf  alleged  ;(z)  an.i  this  he 

the  said   ^  fl   is   ready    to  verify  by  the  said  record,  when, 

where  and  in  such  manner  as  the  court  here  shall  direct  and 

award,  and  he  prays  that  the  said  record  may  be  inspected  and 

seen  by  the  said  court  here,  and  because  the  said  court  are  not 

yet  advised  what  judgment  to  give  of  and  upon  the  premises,  a 

day  is  therefore  given  to  the  parues  aforesaid,  before  our  said 


Cu)  See  the  plea,   ante,  486.     8  Saund.  9%  93.    Tidd*s  FormB,  SOO. 

Sftund.  176, 177.  Com.  Dig.  Pleader,  8  W.  13. 

(x)  See  the  plea,  ant^,  487.  (2)  Some  of  the  precedents  here 

(^)  See  the  plea,  ante,  488.  and  refer  to  the  term  and  roll,  see  Tidd's 

the    precedents    of  replications,    7  Forms,  2Q0.     I  Saund.  92,  93.    But 

Wentw.  68.    a  Rich.  C.  P,  S18.    1  others  do  not,  see  g  Rich.  C.  f.  81.8. 

7  W«tttv.  08. 


*i      ♦ 
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Onrecorcb.  lord  the  king  at  Wc^tmnBter^  ^hUl  — ^,ta  hear  the  judg- 
ment of  the  said  court  thereupon,  (or  that  the  said  court  of  our 
said  lord  the  king  now  here,  are  not  yet  advised  thereof,  &s. 

*  625 

The  like  in  '^[^Prccliuli  non^  at  antCy  593.  tecoad  ftreeetUnt.']  Became  he 

*  '^Lfali"^      saith,  that  there  is  such  record  of  the  said  recognisaoce  (or  if  a 

judgtnent  "  recovery")  remaining  in  the  said  court  of  oar 
said  lord  the  king,  before  the  king  himselfi  (or  *'^  of  the  bench 
oforesaid,")  as  he  the  said  */i  B  hath  above  in  his  said  diselan- 
tl6n  in  that  behalf  alleged  ;  and  this  he  the  said  A  B  js^  re«df 
to  verify  by  the  said  record,  and  he  prays  that  the  said  record 
may  be  seen  and  inspected  by  the  court  here ;  and  became 
the  said  A  B  hath  not  the  said  record  now  ready  here  in  odurt, 
he  is  commanded  to  have  the  same  here,  on,  Sec.  {or  by  oru 
ghwl^  "  on,"  ^c.  "  whercBoever^^^ilfc.)  and  that  he  fail  not  al  ids 
peril,  the  same  day  is  given  to  the  said  C  D  here,  Sst. 

^andn!'^"*'  [^Preeludi  non^  as  antCy  593.  second  precedent, "]  Because  he 
To  plea  of  no  saith,  that  he  the  said  A  B  after  the  recovery  of  the  said  judg- 
piiMipX>«t-  '"^^^  against  the  said  E  Fy  as  in  the  said  declaration  is  mim- 
r??^^ ******  tioned,  and  before  the  commencement  of  this  suit,  to  wit,  en 

the  day  of ,  in  the  -^—  year  of  the  r^gn  of  our 

said  lord  the  king,  sued  and  prosecuted  out  of  the  court  of eiir 
said  lord  the  king,  before  the  king  himself,  the  said  court  then 
and  still  being  holden  at  WeBtmirutery  in  the  county  of  Middk* 
9ex  aforesaid,  a  certain  writ  of  our  said  lord  the  king,  called  a 
capias  ad  aatisfacienduniy  upon  the  said  judgment  agaihst  the 

said  E  Fy  directed  to  the  sheriff  of ,  being  the  county  » 

which  the  venue  in  the  said  action  against  the  said  E  Fvns 
laid,  by  which  said  writ,  our  said  lord  the  king  commanded 

'     the  said  sheriff  of  ,  that  he  should  take  the  said  E  F,]fht 

should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that 
he  might  have  his  body  before  our  said  lord  the  king,  at 


(«)  Seellie  precedents,  7  Wentw.  the    precedents    of  repUcntions,    7 

114.    1  Saund.  9S,  93.  Tidd's  Forms,  Wentv.  69.  and  Ind^,  631.    Ctift 

200.  188. 

(6)  Bee  the  plea,  ante,  4S9.  and  •    * 


/ 


r 
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Weatmnatery  on        - ,  to  satisfy  the  said  «/f  ^  — •/.  for  his  Onreeogni* 

dain»g63)  which  he  had  sustained,  as  well  by  reason  of  the  not  ^'^^^^^ 

performing  ^certain  promises  and  uodertakings  then  lately  made         ^  '  626 

to  the  said  ji  B  hy  the  said  E  Fj  as  for  his  costs  and  charges 

by  him  about  this  suit  io  that  behalf  expended ;  whereof  the 

said  E  F  waa  convicted  as  appeared  to  our  said  lord  the  king 

of  record)   and  that  the  said  sheriff  should  have  there  that 

writ.    Wiu6h  said  writ  afterwards,  and  before  the  said  return 

thereof,  ta.witi  0Q9  &c.  at^  &c.  aforesaid^  was  delivered  by  the 

md  A  Bxx>  .  I     ■,  esq.  who  then  and  there,  and  from  and 

thenceforth,  until,  and  at,  and  after  the  return  of  the  said  writ, 

was  sheriff  of         »  aforessdd,  to  be  executed  in  due  form  of 

law.     At  which  day,  to  wit,  on,  8cc,  {the  return  day  of  the  vnit^) 

before  our  said  lord  the  king  at  Westmnster^  came  the  said  A  JB 

in  his  own  proper  person,  and  the  sheriff,  to  wit,  ,  esq. 

on  that  day  returned  to  the  said  court  of  our  said  lord  the  king, 
at  WeatJninster  aforesaid,  on  the  said  writ,  that  the  said  CD  ^ 
was  not  found  in  his  bailiwick.  As  by  the  Baid  writ  of  capioB 
ad  9atis/aciendum,  and  the  return  thereof  duly  affiled,  and  re- 
nKdniog  of  record,  in  the  said  couit  of  our  said  lord  the  king, 
before  the  king  himself,  more  fully  appears.  And  this  he  the 
s^d  A  B  h  ready  to  verify  by  the  said  record  ;  wherefore  he 
'  pi^ys  judgment,  and  his  debt  aforesaid,  together  with  his 
damages  by  him  sustained,  on  occasion  of  the  detaining  there- 
of to  be  adjudged  to  him,  &c.(c)  ' 

[Prju:ludi  nonjos  ante,  593.  second  firecedent.']     Because  he  To    plcm   <rf 

saith,  that  after  the  recoveiy  of  the  said  judgment  against  the  ^j^  ^bSw^ 

said  E  F^  and  before  the  exhibiting  of  the  said  bill  of  the  said  ^^^^  9^  ««• 

A  B  in  this  behalf,  {or  in  C.  P,  "  btfore  the  commencement  0/  cm.  sa.  and  re- 

thia  auU")  to  wit,  on  the  day  of  — — ,  in  the  4rth  year  {{1^  pISndpil 

of  the  reign  of  our  lord  the  now  kina:,   he  the  said  A  B  sued  ^.^  /if**"  *^' 
^  ^'  vmg.(rf) 

and  prosecuted,   &c.  {atate  the  iaauing  of  the  ca.  sa,  and  the 

sheriff^ a  return  of  non  eat  *inventU8y  and  the  reference  to  the         ^   MV 

writ  end  return  aa  in  the  laat  firecedent.)     And  the  said  A  B 


<«*• 


I 


(c)  This  replicatkm  must  conclude    precedents  of   replications,    S  East, 
viUiHi  TerifieatioD,  S  T.  R.  57S.  519.    Clift.    ISS.    T  WentTr.  IndcK, 

(cQ  See  the  pte!i>  unte^  4S9.  aad  the    63 1 . 


sv 
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REPLICATIONS  IN  DEBT. 


OnjudffmmtM  further  ssdth,  that  the  aaid  J?  ^  at  the  time  of  the  issuii^  of 

and  Mtamut.  ^^  ^^  ^^  ^^  cafdas  ad  Bati^faciendumj  and  at  the  return 

thereof^  was  livin|;i  to  wit,   at  Wcatmin^ter  aforesaid,  in  the 

cottnty  aforesaid.     And  thisy    &c.  \coTiclude  vnth  a  verificaiionj 

09  anUf  615.}, 


[See  the  pleas,  ante,  489,  490.  and  replications,  7  Wentv. 


To  f^etu  #» 
debt  <fn  Judg^' 
•meat.  Index,  632.     The  rephcations  to  the  plea  of  niU  tiel  record,^  are 


precisely  as  antcy  624^625.3 


To 


p!e«    «f       rPredudi  non^cu  ante^  593,  second /jrecedent.']     Because  he 

^    rule    of  saith,  that  the  said  writ  of  latitat  in  the  said  second  plea  men- 

^^^obtaioed  ^oned,  was  sued  out,  and  the  said  rule  of  the  said  court  and 

fcy  frand^/}  recovery  in  that  plea  mentioned,  were  had  and  obtained  by 

fraud  and  covin,  contrary  to  the  form  of  the  statute   ia  such 

case  made  and  provided.     And  this,  &c.  [conclude  with  a  vert- 

^      ficationy  cw  antcy  6 1 5  J 

To    plea   of     ^[Precludi  non,  aa  antcy  S9o.  second  precedent, ^     Because  he 

Uo^^^t^t^U  ^^'  ^^^^  ^hc  ^^^  judgment  of  conviction  in  the  said  plea,  to 
7^.  ^^^"^  the  said  first  count  of  the  said  declaration  mentioned,  was  had 

and  obtained  by  fraud  and  covin.    And  thisj  &c.  [concltuk 

a  verificationy  as  antCy  615. 


(/)  See  the  pleti^  onfe,  492.  and  the .      (  j')  See  the  plea,  tmtef  49S.  vA 

preeedentSy    7  Wentw.  Index,   632.    the  last  note, 
and  4  Hen.  VII.  c.  20.    Bac.  Abr.  Ac- 
tions, qni  tarn,  D. 


\ 
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REPLICATIONS  IN  COVENANT.  "437 


REPLICATIONS  IN  COTgNANT. 


^Frecludi  non^  aa  antCy  593.  aeccmd  firecedent,'}    Because  fat  To  ptai  oC  li. 
ssdth,  that  the  said  C  D  of  liis  own  wrong,  and  without  the  t^^tU^nls. 
leave  or  license  of  him  the  said  ji  B.  to  him  the  said  C  Z),  C^) 
for  that  purpose  first  given  and^^*^"^^^)  ^i^  plougli  and  break 
up,  fee.  (enumerate  the  acta  comfilained  ofaam  ^the  declaration,)  ^   g^ft   • 
And  this  be  the  said  A  B  prays  may  be  inquired  of  by  the 
country,  &£. 

As  the  pleas  in  covenant  most  frequently  conclude  to  the  other    replD 
country,  few  special  replications  occur  in  practice,  and  it  is  <**•<*«•• 
sufficient  to  refer  to  the  precedents  indexed  in  5  JVentw,  /n-  * 

dejCy  162  to  144.      '  ^ 

The  concluflon  of  a  repUcation  with  a  verification  is  as  fol-  ConciusioB 
lows :  "  And  this  he  the  said  A  fi  ia  ready  to  verify  ;  where*  ^uJ^f  ''^ 
lore  he  prays  judgment,  and  hh  damages  by  him  sustained, 
by  reason  of  the  s^iid  breach  of  covenant  first  above  assigned 
Id  be  adjudged  to  ^im,  ^c.    See  the  precedent,  3  Wenti$. 
333. 


REPLICATIONS  IN  CASE. 


[SitnUiter  to  the  general  iaaucy  as  ante^  592.]    And  as  to  the  To  piea»  jus* 
«^id  pleas  of  the  said  CDhj  him  secondly  and  thirdly  above  ^^''^.  '^'?'^l'll 


^"mm 


(A)  See  the  plea,  antef  490.  and  (i)  See  the  plea9»  ante,  503  to  507. 

Ae   precedent,  9  Went w.  H.    See  andthe^preeedcntflf  andtavi^  iSaaad* 

replications  deinjuria^  3  Went  v.  433,  244.  u.  7. 
434. 

.   Vol.  II.  [  ri  i 
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628  REPLICATIONS  IN  CASE. 

Mn  €U904  pleaded^  the  said  ^  B  aoith^  that  he  bf  reason  of  any  tUbg 
hf  the  Sdid  C  D  in  those  pleas  above  ailei^,  ought  not  to  be 
baned  from  having  and  maintaining  his  aforesaid  action  gainst 
the  said  C  Z),  in  respect  to  the  grievances  in  the  introductory 
part  of  those  pleas  mentioned.  Because  he  s£Uth  that  tfke  «aid|C 
Dy  at  the  said  time  when,  &c.  in  the  said  first  and'tecond  counts 
mentioned,  of  his  own  wrong*  and  without  the  cause  bj  faim 
the  said  C  D  m  his  s<iid  second  and  third  pleas^  or  cither  of 
them,  mentioned)  did  commit  the  said  grievances  in  the  intra* 
ductor)'  part  of  those  pleas  mentioned,  in  manner  and  form  as 
the  said  ji  B  hath  above  thereof  complained  against  him  the 
said  C  /),  to  wit>  at,  Sec.  aforesaid.  And  this  he  the  said  ^  B 
]grays  may  be  inquired  of  by  the  country,  &c. 


A 


*  62Q  *PLEAS  IN  BAR,  Sec.  IN  REPLEVIN. 


Ji  general,         ^uj  the  said  ji  B^  as  to  the  said  plea  of  the  said  CD  by  him 
i^'^pfuiJ)  ^^^  ^^^^  pleaded,  and  whereof  he  hath  put  himself  npoA 
the  country,  doth  the  like. 

SLCommeDoe-       And  Uio  satd  w#  B^  as  to  the  said  avowrf  of  the  said  C  Z7, 

plea  in  ^Mir^o  saith,  that  tlie  said  C  X>  by  reason  of  any  thing  by  him  in  that 

aa  aTowry.       avowry  above  alleged,  ought  not  to  avow  the  taking  of  the  said 

'  cattle,  {or  "  ffoods  and  ckattehy**)  in  the  said  place  m  whichi 

*   Sec.  and  justly,  Sec.  because  he  saith,  that,  &c. 

t.  The  like         And  the  said  A  B.  as  to  the  said  cocmisance  of  the  said  C  /), 

to  •  cogni-  " 

Maoe.  saith,  that  the  said  C  D  by  reason  of  any  thing  by  him  in  that 

cognisance  above  alleged,  ought  not  as  bailiff  of  the  said  E  F^ 
to  acknowledge  the  taking  of  the  said  cattle,  (or  "  gooda  and 
^taiteUy')  in  the  said  place  in  which,  &c.  and  justly,  Sec.  be^ 
cause  he  saith,  that,  &c. 


■•— "••^(fc^'^wi^^ 


(k)  See  the  plea,  OfU^  9D8. 


f 


* 


( 
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.  .J»LEAS  IN  feAR,.&c.  IN  REPLEVIN.  fiSd  1 

And  the  said  jf  Bj  as  to  the  said  ikvowr]^  and  co^Qisatice  6f  Ik  general  t 

the  said  CDmdB  F\xy  them  first  above  made,  saiih,  tlial  by  *  '» heHketo  I 

^  .        .  an  avow  17  an*  ; 

feMoo  of  any  thing  therein  contained  tbb  said  C  X)  in  hi»  own  cogBiaaate.  , 

fight  ought  not  to  avow,  and  the  said  EJ*"a&  UidfifF  of  the  said 

C  D  ought  not  to  acknowledge  the  taking  of  the  said  cattlet 

goods  awl  *  chattels  in  the  said  place  in  which,  ^c.  and  jufttly,        ^ '  \ 

%ic,  because  he  saith,  that,  &c»  i 

*  630 

•Awi  for  a  ftirther  plea  in  this  behalf  to  the  said  first  arow-  5.  Commcncie* 

mt'Tit  of  a  "*- 


ry  (or  «<  cognisance^')  of  the  said  C  />,  the  said  ^  ^  by  leave  of  cond  plea  kt 
the  court  here  for  this  purpose  first  had  and  obtained,  accord*  ^l*  ^       *'* 
ing  to  the  form  of  t)ie  statute  in  such  case  made  and  provided, 
saith,  the  said  C  />,  by  reason  of  any  thing  in  his  said  avowry 
k  (or  "  coffnisance**)  alleged,  ought  not  to  avow  (or  "  as  hcd&ff  ^f 

4he  9atd  E  F  ought  not  to  acknowledge**)  the  taking  of  the  said 
cattle,  goods,  and  chattels  of  the  said  ^  ^  in  the  said  place  in 
which,  &c.  and  justly,  &c.  because  he  saith,  that,  ^Scc. 

And  this  he  the  said  C  D  prays  may  be  inquired  of  by  the  %,  ^on^osUa 

4_     ^       fl,  to  tlic  eouB* 

toontry,  &c.  ^, 

And  this  he  the  said  A  B  is  r^dy  to  verify ;  wherefore,  in-  r.  ConcinskHk 
luunuch  as  the  said  C  D  hath  above  acknowledged  the  taking  catioa. 
of  the  said  cattle,  goods  and  chattels  in  the  said  place  in  which, 
&c.  he  the  said  ji  B  prays  judgment  and  hb  damages,  by  reason 
of  the  taking  and  unjustly  detaining  the  same,  to  be  adjudged 
to  him,  &c.  / 

■ 

And  this  he  is  ready  to  verify  ;  wherefore,  inasmuch  ^s  the  1  The  like  t« 
said  C  Dm  his  own  right  hath  avowed,  and  the  said  J:  jP  as  'Sg'tSIIIi!''* 
bailiff  of  the  said  C  />,  hath  acknowledged  the  taking  of  the 
said  cattle,  goods  and  chattels,  in  the  said  place  in  which,  Sec 
he  the  said  A  B  prays  judgment,  and  his  damages  by  reason 
of  the  taking  and  unjustly  detaining  thereof,  to  be  adjudged 
to  him,  &c. 

^^Commencement  of  filea  in  bavy  as  ante^  629,  630.]     Because  f'or  regf, 
he  aaitii,  that  the  said  A  By  Cor  "  £  /',")  did  not  hold  or  en-  Traverse  oT 
joy  "the   said   dwelling-house  in  which.  Sec.  with  the  appuite- 
mnces,  as  tenant  thereof  to  the  said  C  Z),  (or  « the  sml  G  ///') 


• 


*. ..  -i' 


« 


^^' 


r 


a  4  •  1 

I 


$SQ  PLEAS  IK  BAR,  Ice.    ' 

JW*  mu.  under  the  sdid  supposed  denrfse  diereof,  in  Ae  said  wnmf 
{&t  <«  eogni^nce")  meitdoned}  in  maimer  afid  form  m  the  vii 
C  /7  Intth  above  m  liis  said  avoi^ry  (or  «^  cognUanc^')  k  M 

#  631  Miaif  alleged,  and  this  *be  Ihe  aaid  A  Jiprays  majr  be  inqii* 
red  of  by  the  eountry,  Sec. 


«» 


Ko  t^ot  in  sr-  [ComfTtmr^m^fi/  ^  /^^a  in  tor,  as  a»/^,  639,  &S0.]  BeCMH 
be  saith,  that  no  part  of  the  said  supposed  rent,  in  the  sjd 
avowry  (or  "  eognUanee**)  mentioned,  was,  or  is  io  airwr, 
>  from  the  said  ^  i9  to  the  said  C  A  {or^^  G  //,")  in  msimef  soA 
^fi>rm  as. the  said  C  D  hath,  in  his  said  avowry  (or  **  cognuana^ 
ha  that  behalf  alleged,  and  this  be  the  said  jf  B  prays  maj  be 
inquired  of  by  the  country,  &c. 

^hat  defend-       [Commencement  of  plea  in  tar^  as  ante,  629,  630.]    BecttlB 

JSiffXO  ^"^  ^^  *^^»  *^^  the 'said  C  Z>  at  the  said  time,  when,  &c  urn 

not  the  bailiff  of  the  said  £  F'm  manner  and  form  as  he  (fie 

'-   said  C  D  hath   above  in  his  said  cognisance  in  that  behsif  d- 

'leged,  and  this  he  the  said  ji  £  prays  may  be  inquired  of  bf 

the  country,  &c* 

payment  of         [Commencement  of  plea  in  bavj  as  ante^  629,  630.]    B«c«l» 

ratt4to2^«0    he  saiih,  that  the  said  C  />,  from  the  — — .  day  of  -•— i  •'•  ^' 
■■■    ■',  and  from  thence  for  a  long;  space  of  time,  to  wit,  fiW^ 

*  thence  until  and  upon  the  —  day  of  — — ,  Ji.  D,  —— j  heU 

the  aaid  dwelling-house,  in  which,  &c«  as  tenmt  thereof)  (^ 
one  E  F^  at  and  under  a  certain  yearly  rent,  to  wit,  the  ye»^ 
<lf  rent  or  sum  of  -*./.  of  lawful,  &c.  to  be  paid  at  the  four  most 
usual  feasts,  or  days  of  payment  of  rent  in  the  year,  that  i&  ^ 
say,  &c.  {here  enumerate,  the   quarterly  days  qf  payment)  of 

*  632        even  mA  equal  portitms.    And  the  said  C  D  further  'sidib, 

that  before  the  said  time,  when,  &c.  to  wit,  on  the  — —  ^f     | 
t>f        M,  A.  D.  — ^  ami  on  divers  other  days  and  tiiaes  be- 
tween that  day  and  the day  of  — ,  A.  D>  — -j  ^^^ 

sums  of  money  of  the  said  yearly  rent,  in  the  whole  somw' 


(0  As  to  this  pica  in  bw,  see  1    proper,  Morg.  Pr^  ^'      *^ 
Saund.  347.  c.  n.  4.      2  Leon.   169,    103.  a.  ,^ 

1  he  conelasMo  Co    the  ^oantxy  is       («)  See  4 1*.  R.  511.  Psyiw*^ 

hikd*tal,  Boag.  »4, 625. 

f 


! 


r 
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iAg  t»  t  lar(;e  sum  of  nioneyrto  wit,  the  sum  6f  — ^.  of  like  for 
UwM  mdney,  became  tiiid  wcve  ^tie>  ^fid  in  arrear  fi'om  the 
flM  ri^  B  to  the  Bakl  M  F  ;  and  thefettt>oii  the  said  M  F^  on 
tt<Fers days  and  ^ni€a,  after  the  said  several  days  afid  times  ,\. 
%heii  the  said  several  sums  of  money  so  due  and  in  arrear. ^s 
Miforesaid^  and  before  the  said  time,  when,  &c.  re<|uired  pay-* 
Aient  of  the  said  several  sums  of  money  so  due  and  in  arrea^ 
as  aforesaid]  of  the  said  ji  B  ks  being  tfie  occupier  of  the  said 
'  dwelUng-house,  in  which,  &c.  and  thei^eupon  the  ssud  ji  Bix 
order  to  prevent  the  goods  and  chattels  at  the  sUid  seveUd 
times  being  in  the  said  dwelling-»house,  in  wbichi  Sec.  from  - 
being  distrained,  at  the  said  several  times,  when,  Sec.  when 
the  said  .^  B  was  so  required  as  aforesaid,  paid  the  said  sevend 
sums  of'  money  so  due  and  in  arrear  from  the  said  C  D  to  the 
'satd  £  Fixs  aforesaid,  which  said  several  sums  of  money,  so 
paid  by  the  said  ^  B  to  the  said  E  F  'ds  aforesaid,  greatly  ex- 
ceed the  amotmt  of  the  rent  due  and  in  arrear  from  him  the 
said  ^  /J  to  the  said  C  D  in  manner  and  form  as  the  suid  C  D  ^ 
hath  above  in  his  said  cognisance  in  that  behalf  allet^ed.  And 
this,  &c.  [conciude  aa  anie,  630.  seventh  precedent.^ 

And  the  ssdd  «/^  ^  as  to  the  said  cognisance  of  the  said  C  D  Via  tent  n  ar- 
by  him  above  made,  saitb,  that  the  said  G  D  ought  not  by  reason  ^^^  Hm^^fii 
of  any  thing  in    that  cognisance  alleged  to  acknowledge  the  V*  ^K  ^^^   ' 
taking  of  the  said  goods  and  chattels  in  the  said  place,  in  "which,  * 

&c.  and  justly,  &c.  because  as  to  the  sum  of  — /.  parcel  of  the 
said  rent  in  the  said  cognisance  alleged  to  be  due,  andinarreari 
and  unpaid  'from  the  said  ^Bto  tlie  said  £  F,\he  said  ^  B  saiiJi  ^  g  « j 
that  no  part  of  the  said  ^m  of — I,  at  the  said  time,  when^  kc. 
•  was  in  arrear  in  manner  and  form  as  the  said  C  D  hath  in  his  said 
cognisance  above  alleged ;  and  this  he  the  said  ^  B  prays  may 
be  inquired  of  by  the  country,  &c.  And  as  to  the  sum  of  — /^ 
residue  of  the  said  rent  or  sum  of —7.  in  the  said  cognisance 
alleged  to  be  due,  and  in  arrea^  and  unpaid  fi-om  the  saidv#  St^ 
the  said  BF^  the  said  ^  B  saith,  that  after  the  said  feast  day  of 
St.  Michael  the  Archangel,  A,  D. ,  and  b^ore  the  saj^ 

(9)    A«totVi9  p1e»,  ante,  49S.     S  Co.  147.  n. 
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jg^-  f€m.        timey  wiMn,  kc.  to  wit,  oa  the  — —  day  of ,  in  the  year 

«efiaresai<),  ati  Sec.  aforesaid,  he  the  said  jf  B  teixkred  and 
offend  to  pay  to  the  said  £  /V  the  said  sum  of  — L  wludi  d» 
Baid  E  F  then  and  there  refused  to  accrpt  and  teceive  of  si 
from  him  the  said  A  B  i  and  that  afier  the  said  tenderi  aid 
*  before  the  said  distress  was  so  made  and  taken  as  aibresaid,  w 
request  or  demand  of  the  said  sum  of  — ^.  was  ever  made  by  or 
on  the  behuif  of  the  said  E  F.  And  this»  ^M:.  \cmidndc  mA€ 
verificaiion^  at  ante,  630.  seventh  precedent  J\ 

* 

£Tictio&.(^)         [^Commencement  of /lUa  in  bar,  as  ante,  629 j  630.]    Decant 
he  saith,  that  the  said  C  D  after  the  making  of  the  said  deioke 
in  the  said  first  avowry  mentioned,  and  before  any  part  of  dtt 
said  rent  therein  mentioned  became  due  or  in   arrear>  to  wit*      ^ 
on,  &G«  A.  D.  ,  at  the  parish  aforesaid,  in  the  county  afara-' 

said,  with  force  and  arms,  &c.  entered  into  a  certain  messoap 
or  dwelling-house,  parcel  of  the  said  demised  premises  in  ibe 
-  *  said  avowry  alleged  to  have  been  demised,  in  and  opoo  tfae 
possession  of  him  the  said  A  B  thereof  and  turn  the  said  JB 
from  his  possession  thereof,  ejected,  expelled,  put  oot  aod 
amoved,  and  kept  and  continued  the  said  jf  B  so  ejected,  ei* 
pelled,  put  out  and  amoved  from  his  possession  thereof  fiw 
thence,  until,  and  upon  and  after  the  said  — -^  day  of  " — > 

*  M4»         ^'  ^' •  ^^  ^^^*»  ^^'  *l^^^^^^*^  **^^  «  vefifiaUion%ai^tti 

•  630.  seventh  precedent  J\ 

ToaTown-da-       [Commencement  of  fdca  in  bar^  as  antc^  629,  630.]    Because 

l^n^eSer,  ^^  •^^**'  ^'^^  ^^^  *^^  P^^^®  *°  which,  8cc.  now  is  and  « «**' 
denial  of  his  aaid  time,  when,  &c.  was  the  close,  soil  and  freehold  erf  *J** 
ittie.C^)  the  said  .^  ^,  and  not  the  close,  soil  and  freehdd  of  the  ««' 

C  XI,  (cr  «  G  //,")  in  manner  and  form  as  the  said  C  B  hatli 
above  in  his  said  ayowry  {or  ^^^  cogmsanct*')  in  that  l>en*B 
alleged  ;  and  this  he  the  said  ji  B  prays  may  be  inquiredol  W 
the  coimtry,  &c. 


{p)  See  the  plens  of  eviction,  antCt     the  plaiuUff  being  a  freeholder, 
480.  and  1  Saund.  204.  n.  2.  plea  ia  bar  should  merely  t»^ 

(9)  See  lh«  avown-,  ante,  516.  As    Uie  dcfendanf  s  titW  wiif'O"^  *^  "j 
to  tliia  plea  in  baiSi  ace  S  Saand.  Cf^d.    the  plaintia 'a,  which  iu  *^  **¥* 
a.  a.  22.    if  there  be  any  doubt  as  to    aofficient. 
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^^Commencement  of  filca  in  bar,  as  ante,  629,  696.]     Because  Damttge  fea- 


sant. 


he  aaiih,  that  the  said  ^  jPin  the  said  avowry  (or  "  cognisance*^ 
mentioned,  did  not  detnise  the  said  pface,  in  which,  &c.  to  magc-foR^ttitt    . 
the  said  C  D  in  manner  and  farm  as  the  said  C  D  hath  above  ver^"  ^r' the 
In  his  said  avowiy  in  that  behalf  alleg^ed ;  and  this  he  the  said  <Icraise.(r) 
jiR  prays  may  be  inquired  of  by  the  coimtry,  &c. 

{^Commencement  of  plea  in  bar, as  ante,  629,  630.]  Because  To  avowiy  da- 
he  saith,  that  lonij;  before  the  said  time,  when,  &c.  to  wit,  on,  bi^^^^Mer 
&c.  at,  &c.  aforesaid,  he  the  said  C  D  demised  the*said  place  orleaochoWer. 

*  th«t<{elentlant 

in  which,  &c.  with  the  appurtenances  to  the  said  jt  B,  to  have  ciemised  loom 

and  to  hold    the  same  to   the  said  Ji  B,  from   the   day  pj.uutiff.(i) 

of  — ,  in  the  year   last  aforesaid,   for  one   year  then  next 

following,  and  fully  to  be  complete  and  ended,  and   so  from 

year  to  year,  for  so  long  time  as  the  said  C  D,  and  A  B  should 

respectively  please :  By  virtue  of  which  said  demise,  he  the 

said  A  B  long  before  the  said  time,  when,  Sec.  to  wit,  on,  8cc. 

last  ^aforesaid,  entered  into  the  said  place,  in  which,  &c.  with   <     ^   go  r 

the  appurtenances,  and  became  and  until  and  at  the  said  time 

"When,  &c.   was   possessed   thereof,   and   being   so  possessed 

thereof,  he  the  said  A  B,  afterwards  and  during  the  continu- 

ance  of  the  said  tenancy,  and  before  the  said  time,  when,  &c. 

to  wit,  on,  &c.  put  the  said  cattle  in  the  said  declaration  men«- 

tioned,  into  the  said  place  in  which,  Sec.  to  feed  and  depasture 

on  the  grass  there  then  growing,  and  which  said  cattle  were 

lawfully  in  and  upon  the  said  place,  in  which,  Sec.  feeding  and 

depasturing  on  the   grass  there    then   growing,  from  thence 

until  the  said  C  />  of  his  own  wrong,  at  the  said  time,  when, 

&c.  during  the  continuance  of  the  said  tenancy,  took  the  said 

cattle  in  the  sdid  declaration  mentioned,  in  and  upon  the  said 

place,  in  which,  Sec,   and  detained  the   same  against  sureties 

and  pledges,  until.  Sec.  in  manner  and  form  as  the  said  A  B  , 

liath  above  complained  against  him  the  said  C  D.    And  this, 

Sec.    \c(miclude  with  a  verification^  aa  ante^  630.  seventh  firecc" 

dent,} 

(r)  See  the  avowiy,  071/^,516.  eorcKng  to  (he  facts,  see  the  preco- 

^  (f)  The  dcmiBc  must  b^'  stated  ac-    dent>  Qute,  215. 
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jOamttgt  fea-       {Ccmmencement  of  plea  in  bar^  ob  antCy  629,  630.} 

^'"'  lie   saith,  that  he   the  said  J  B  before  and  at  the  and    time 

To  Rvowry  for 

distress  da-  "When,  &c.  Was  lawfully  possessed  of  and  in  a  certain  ck>ae^icc. 
thafplHi'ivUff's  C'*^<i^^  ^he  fttaintiff^a  fios^esaion  ^f  the  adjoiniHg  c/oie,  ond  the 
cattle  escaperr  obligation  of  the  occupier  of  htua  in  quo  io  repmr  tke  fence^ 
quo  through  and  that  the  fence  tew«  out  of  repair^  and  that  fikmtiff*^  tattle 
fe^nees  vhich  thereby  escaped  into  locus  inquo^  na  in  the  precedent^  ante^  5S7, 

the  occupier  g^g  ^^g  ^^^^^  Saund.  284,  285.  and  after  atadng  mnh €4Ct^^ 
ought  to  have  '  '  ^  -o  -;»     » 

n'i)»up«d.(0  proceed  as  follows :)  t  and  remained  therein  until  the  said  C  D 
before  the  snid  A  B  had  or  could  have  any  notice  that  the  said 
cattle  were  in  the  said  place  in  which,  &c.  to  wit,  at  the  said 
time,  when.  Sec.  of  his  own  wrong;,  took  the  said  eattle  in  the 
said  place,  in  which,  8cc.  and  unjustly  detained  the  same  agunst 
^  636  sureties  and  pledges,  *in  mtinner  and  form  as  be  theaald.^/ i^ 
,  "  hath  above  tlicreof  complained  against  him  the  said  CZ>.    And 

this,  fee.  {conclude   tviih  a    verification^  as  antej  630.  teventh 
^    pre  cedent  J  see  2  Saund.  285.  a.)  ' 


Th^  like  sti-       ^Comme7icrment  of  plea  in  bar^  aa  antCy  629,  630.] 

ant  A    obLigu-  ^e  saith,  that  the   suid    field   or  place,  called,  &c.  now   IMi, 

aate^shutr^  and  at  the  said  time,  when.  Sec.  did  lie,  and  from  time  wheveof 

l»J  the  mcmoiy  of  man  is  not  to  the  contrary,  hath  tasn,conti|pi- 

ous  and  next  adjoining  on  one  side  thereof  to  a  certain  £eld 

or  place,   called,  &c.  situate  and  being  in  the  said  parish  of 

,  in  the  county  of  — ,  and  separated  and  divided  there- 

fron^by  a  certain  hedge  or  fence,  and  in  which  said  hedge  or 

fence,  long  before  and  at  the  said  time,  when,  &c.  there  was 

and  still  is  a  certain  gate  and  gateway,  leading  from  and  out  oC 

the  said  field  or  place,  called,  Sec.  into  the  satd  iield  er  places 

called,  Sec.  in  which,  &c.     And  the  said  A  B  furdier  asdthp 

that  the  said  C  D  and  all  others  the  tenants  and  occapiers  dt 

the  said  field  or  place,  called,  Sec.  in  which,  Sec.  for  the  time 


(0  See  the  precedent  and  law,  2  law,  2  Hen.   Bl.  527.    S  WHs.  1i^. 

Saund.  2S4.  c.  285.  n.  4.  2S9.  n.  7.  und  The  above  precedent  wiU  also  serve 

the  notes  to  the  precedent,  ante^  256  m  a  plea  in  bar  to  an  a(Vowry  afrenlt 

to  259.   Where  the  occupier  of  the  sec  2  Saand.  284.  c 

toctM  in,  quo  is  bound  to  fence  a^^ainst  (m)  See  Uie  ao4e  to  the  List  pi'ece- 

/                             a  kighmaif,   see  tlie  prece<ient  and  dentk. 
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Mhfi  from  time  irhereof  the  memory  of  mdtt  is  not  to  tlte  JDamqge  fif^ ' 
contraiy,  have  repaired  and  mainutiAed,  and  have  been   used  * 
uDd  accustomed  to  repair  and  maintaiet  and  of  ri^ht  ought  to 
have  repaired  sjod  nudntaiiiedy  iHid  still  of  right  ought  to  repair 
and  maintakiy  the  said  gate  or. gateway  In  the  said  hedge  or 
fimce  between  the  sakl  field  or  place^  called,  &c.  in  which,  Ice* 
•nd  the  said  field  or  placet  called,  8cc.  as  often  as  occasion  hath 
required^  and  to  keep  the  said  gate  or  gateway  in  the  said, 
hedge  or  fence  shut  and  fastened,  to  previ^nt  the  escape  of  cattle. . 
from  and  out  of  the  said  field,  called,  &c-  into  the-^id  field  or 
l>lace,  called,  fcc.in  whi^h.  Sec  And  the  said  ^  B  further  saith^ 
that  belbre  and  at  the  said  time,  when,  &cc.  he  the  said  Jt  B  was 
lawfully  possessed  of  and  in  the  said  field  or  place,  called,  fcc.  and 
being  so  possessed  /thereof,  he  tiie  said  ji  Bd.  little  before  the 
^aaid  time,  when,  2<c.  put  the  said  cattle  in  the  said  deciaratioa         ^  ^ni^ 
tnentioDed,  (the  same  being  the  cattle  of  him  tl|e  said  A  B^) 
into  the  said  field  or  place>  called,  &c.  to    feed   and  depas« 
ture  the  ^;rttsa  there   then  growing    and  being,   as   k    was; 
lawful  for  him  lo  do  for  the  cause  a£6rcsaid ;  and  the  said  AB  ^ 

further  saifeh,  thftt  afterwards,  and  a  little  before  the  said  dme, 
when,  S(Ci  because  the  said  gate  in  the  said  hedge  or  fence, 
between  the  said  field  or  place,  called,  &c.  in  which,  &c.  and 
the  said  field  or  place,  called,  Bcc.  was  open,  and  not  shut  and 
6stened,  the  said  cattle  in  the  said  declaradcm  mentioued,  at 
the  said  time,  when,  &c.  strayed  and  went,  without  the  know- 
ledge and  against  the  will  of  him  the  said  A  B,  from  andout  * 
of  the  said  field  or  place,  called,  &c.  into  the  said  fi^id  or  « 
place,  called,  8cc.  in  which,  &cc.  and  remained  therein,  uUtilf 
Ice.  [conclude  09  in  the  kut precedent  635,  from  the  obelisk^ 

[Commencement  of  pica  in  barbae  ante^  629,  630.]  Because  The  like  tkiit 
he  saith,  that  the  said  place,  in  which,  &c.  before  and  at  Ae  *"":"?;"  ;?"^ 
«aid  time,  when,  &c.  and  from  time  whereof  the  memory  of  m""  in  whicli  , 

^  ...  ....  .  plaiatiff     bad 

man  is  not  to  the  contrary,  hath  been,  and  still  is,  contiguous  right  of  com- 
mnd  next  adjoining  to  a  certain  common  or  waste,  situate,  lying  "he"tattie^e8^ 
and  being  in  the  parish  aforesaid,  in  the  county  afor^aicK  and  caped  throus^U 

"  "^  '  ,         detect  (>ttenc« 

between     tho 

' ' ' coMmon   and 

locus  in   quo, 

(jc)  See  the  notes  to  the  precedents,  071^,  556,  557.  635.  which  <lef  .. ri- 

ant ought  ta 
Vol*   If.  C  73  1  haverepiire*. 


!■      •-« 
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Damage  Jka-  ^'^^  ^^^  ^^^  ^  ^-^  <^<^  ^^^  oUier  thei  tenants  and  occapiers  of 
the  sd'id  close,  in  which,  Sec.  for  the  time  being*  from  time 
wttereof  the  memoi^  of  man  is  not  -to  the  contrary^  hitherto 
of  right  have  maintained  and  repaired,  and  uniii  the  neglect 

■  ■ 

hereinafter  nieniioned,  have  been  used  and  accustomed  to 
maintain  and  repair,  the  fence  between  the  said  close,  in  which) 
&c.  and  the  said  common  or  wastCi  called  ,  when  and  as 

often  as  occasion  hath  required,  and  should  require,  to  preveDt 
cattle  lawfuhy  being  in  and  upon  the  said  common  or  waste, 
called  — <vi  from  escaping  fix>m  and  out  of  tiie  same  into  the 
said  close,  in  which«  &c.     And  the  said  A  B  further  satth,th»t, 

*   638  &c.  (here  state  the  seisin  in  fee  ^  and  '^prescrifitrve  right  ^  cm" 

mon^  an  antr^  5 17,  518.  If  by  a  co/iyholder^  state  the  cofiyM 
and  right  of  common^  as  antr^  565,  566,  or  tf  the  plamdfbea 
tenant^  slate  the  demise^  as  ante,  215.  or  5 16^, and  then  pmctd 
as  follows  :)  And  being  s6  possessed  thereof,  he  the  said  j^  i^ 
afterwards,  and  before  the  said  time,  when.  Sec.  to  wit,  on  the 

said  .         day  of »  put  his  said  cattle  in  the  said  declaratioB 

mentioned,  the  same  then  and  there  being  his  own  commoDa- 
ble  cattle,  levant  and  couchant,  in  and  upon  the  said  messuage 
lands  and  premises,  with  the  appurtenances,  of  the  said^^^i 
into  the  said  common  or  waste,  called  ,  to  depasture  the 

grass  there  then  growing,  and  to  use  his  said  common  of  pas- 
ture there',  as  it  was  lawful  for  him  to  do  for  the  cause  afore- 
said, and  the  said  cattle  remained  there,  using  the  said.com- 

-  mon  of  pasture    there,  until  the  escape  thereof  hereinafter 

mentioned  ;  and  because  the  said  fence,  between  tlie  said  com- 
inon  or  waste,  called,  &c.  and  the  said  close,  in  which,  &c. 
before  and  at  the  said  time,  when,  &;c.  was  ruinous,  broken 
down,  insufficient,  and  in  decay  for  want  of  necessary  lepainsg 
and  amending  thereof,  and  the  said  cattle  of  the  said  J  Bm 
the  said   declaraiion   mentioned,   a  litile  before  the  suio  tirocj 

when,  &c.   to  wit,   on  the  s*dd day  of ; ,  A,  D,  — — 

aforesaid,  escaped  out  of  the  said  common  or  waste,  called,  See* 
into  the  said  close,  in  which,  &c.  thix>ughthe  said  defect  of  the 
said  fence,  and  remained  therein,  until,  8tc.  [conclude  asin^^ 
fireecdent^  antCy  ^%$^from  the  obeiisk.']^ 
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^^Commencement  of  plea  in  bar^  a«  anicy  629,  630 .']     Because  Damage  fia- 


aunt. 


he  saith*  that,  &c.  {here  state  the  tteitun  tnjce^  and  firescnfurve 

nght  of  common  in  ioms  m  quo^  as  antcy  517,  518.  or  tf  by  a  mage  tca.'.aiit, 

cofiyholder^  as  antCy  565,  566.  and  if  ihe^ plainUff  be  a  ttnanty  ^^\^^!!^^^!^ 

after  the  teiBtn  and  flrtscr^tive  ri^At  of  common,  9tate  the  de-  cammou  in  lo- 

CUB  in  Quu.(^) 
mtse  of  entry y  at  ante,  215.  or  516.  a?id  then  proceed  an  foiiow9 ;) 

And  the  said  A  B  *being  so  possessed,  he  the  said  A  B^  after-  ^  639 
"wards  and  before  the  said  lime,  when,  &c.  to  wit,  on  the  day 
and  year  in  the  said  declaration  mcntioived,  turned  and  put  the 
said  cattle,  being  his  own  commonable  cattie,  levant  and  rou- 
chant^  in  and.  upon  the  said  messuage  and  land  with  the  appur- 
tenances, into  the  said  close,  in  which,  Sec.  to  feed  and  depas- 
ture on  the  grass  there  then  growing,  and  to  use  the  said  com- 
mon of  pasture  of  the  said  A  B  there,  us  he  lawfully  mighty 
and  the  said  cattle  remained  and  continued  therein,  feeding  and 
depasturing  on  the  grass  there  then  gromng,  and  using  the 
•said  common  of  pasture  until  the  said  C  Z>,  of  his  own  wrong, 
at  the  said  time,  when,  &c.  took  the  said  cattle  in  the  said 
place)  in  which,  8cc.  and  unjustly  detained  the  same  against 
sureties  and  pledges,  undK  6cc.  in  manner  and  form  as  the  said 
A  B  hath  above  thereof  comphiined  against  him.  And  this,  &c. 
[conclude   with  a  verification^  a«  ante^  630.] 

[Commencement  of  plea  in  bar^  as  ante,  629,  630.  seventh  Tender  •!'  a- 
precedent.]     Because  he  saith,  that  after  the  taking  of  the  said  IJJf  "oJn^n""^ 
cattle  in  the  said  place,  in  which,  &c.  by  the  said  C/},  and  be-  {')         • 
fore   the  impounding  of  the  same,  to  wit,  on  the  same  day 
and  year  in  the  said  declaration  mentioned,  at  the  parish  afore- 
said, in  the  county  aforesaid,   he  the  said  A  B  tendered  and 
offered  to  pay  to  the  said  C  JD  a  certain  sum  of  money,  to  wit, 
the  sum  of  -— </.  of  lawful   money  of  Great  Britain^  as  amends 
for  the  said  damage  done  to  him  the  suid  C  D^  by  the  said 
cattle  in  the  said  place,  in  which,  &c.  as  <iforesaid,  and  which 
was  then  and  there  sufficient  amends  for  the  same  ;  which  s<ad 
sum  of -W.  the  said  C  D  then  and  there  wholly  refused  to  ac- 


(y}Sce  the  precedent,  2  Wiis.  269.    bar  and  rcplioation,  Gilb.    Dis.    by 
{z)  0e«  the  precedent  of  plea  in    Hunt.  2S6.     8  Co.  147.  a. 


\      - 


19  BLfiAS  IN  BAR,  fcc.  f 

iwag*  Jta-  Gtpt  from  the  said  jt  O,  and  onjinUr  detained  the  «iA  ctttlo 
aKainst  surelies  und  pledges^  be.  uMili  kc.  in  manoer  and  tcnn 
aa  The  said  A  B  hath  tUrave  thereof  complained  agunst  htm 
the  said  C  D.  And  jhia.  Sec.  [concltuie  witA  a  veri/ictttlM,  m 
ante,  630.  tcvetith  precedent.'^ 


»iv.i«,  *[CaniB>mrr)nn'q/'/>4^ii(n  jantuaffff. 639. ant/ 630.]  Becaim 
m-  on-  he  a^ih.  that  the  said  C  D,  and  alt  those  whoae  estate  he  no* 
^^  ,  f  bitlh,  and  at  lh«  said  time.  when.  &c.  had  <rf  and  in  the  ujd 
"'■{f)  mesBuat^e  tind  land,  with  the  ^purtenaoces,  fur  the  timebeins, 
fnim  lime  whereof  the  memory  of  man  is  not  to  the  conirarjr, 
have  not  hud.  Dor  have  been  used  and  accustomed  to  have,  acr 
of  right  ought  to  have  had,  nor  ought  the  suid  C  £  still  of 
right  to  have,  for  himself  and  themaeWes,  his  and  dieir  tenant^ 
and  farmers,  occupiera  of  the  said  messuage  and  land,  with  itn 
appunenances,  common  of  pasture,  in.  upon,  and  throoi^batt 
~tbe  said  place,  in  which,  be.  called  — --,  for  all  his  and  theif 
commomtble  ciKtIe,  Iniajit  and  eourfumt,  in  and  upon  the  s»id 
messuage  or  land,  with  the  appurtenances,  in  every  jea, 
|tt  all  times  of  the  year,  aa  to  the  said  messuage  or  teiw- 
ment  and  land,  with  the  appurtenances,  belonging  and  ip* 
pertuiiiing  ;  in  manner  and  lorm  as  the  said  C  D  bath  aboron 
his  s^iid  avowry  in  that  behalf  alleged.  And  tlus  be  the  tM 
#f  B  prays  may  be  inquired  of  by  the  country,  fcc- 


(f)  See  tlie>io»ry,an»,  517,  518.  mtj  pleul  in  bv  liit  oirn  r^'''  '^ 

And  as  tothe  mode  nf  itrnial.  Bee  I  eunimoii  m  in  the   tnrm,  oale,  Sl!< 

8"nnd.    10.1.    I.      The   plainlifr  m«y  Sfl3.    The  wordi  ofthe  imreiM.  " 

c'llhur  travernc  the  deTenilanl'i  Kliin  the;  depend  on   the  a>o<n7i  bom*< 

■■  fee  or  hi>  cljiht  of  eommoD,  or  tarilj  Tsry  in  esvh  putionUr  V^ 


•  -» 


REPLICATIONS  IN  TRESPASS, 


*64I 


•REPLICATIONS  IN  TRESPASS. 

[Bimiliter  to  general  issue^  as  ante^  592.  €md  commencement  In  general. 
of  refilicatmi  to  the  apeaal  filea  as  follotos  :1     And  the  said  ^n»n»«wce- 
jf  B,  as  to  the  said   plea  of  the  said  C  Z)  by    him    secondly  plication  lo  a 
above  pleaded,  as  to  the  said  several  trespasses  in  the   intro-  tiesi»a9^  calU 
ductory  part  of  that  plea  mentioned,  and  therein  attempted  to  ^'^    pi-ecludi 
be  justified,  saith,  that  he  the  said  J  Bby  reason  of  any  thing 
by  the  said  C  D  m  that  plea  alleged,  ought  not  to  be  barred 
from  having  and    maintaining   his   aforesaid    action    thereof 
ag^nst  him  the  said  C  Z),  because  he   saith,  thai,  &c.  [here 
state  the  subject  matter  of  the  refilication.^ 

And  this  he  the  said  ^  B  is  ready  to  verify  ;  wherefore  the  ft  Coneluwrm 
said  jf  B  prays  judgment  and  his  damages  by  him  sustained,  ^^^^^  ^^"  '  ' 
by  reason  of  the  committing  of  the  said  trespasses  to  be  ad- 
judged to  him,  &c. 

\Precludi  non,  ut  sufira,']     Because  he  saith,   that  the   said  Topleaoften* 
8um  of  — L  in  the  said  plea  mentioned,  and  therein  alleged  to  ^^ends*  w«« 
have  been  tendered  by  him  the  said  C  D  to  the  said  J  B  vls  not  sufficienr. 
aforesaid,  was  not  sufficient  amends  for  the  said  trespasses,  in      ^ 
manner  and  form  as  the  said  C  D  hath  above  in  his  said  plea 
alleged  ;    and  this  he  the  said  A  B  prays  may  be  inquired  of 
by  the  country,  &c, 

\Precludi  non,  ut  sufira.'i     Because  he  saith,  that  the   said  d^  injuria,  op 

C  D  2X  the  said  time,  when,  &c.  of  his  own  wrong,  and  with-  <Je  wn  toit  de- 

...  .       m«siic.(j) 

out  the  cause  by  him  in  his  said  second  plea  alleged,' commit- 
ted the  said  several  trespasses  in  the  introductory  part  of  that 
plea  mentioned,  in  manner  *and  form  as  the  said  A  B  hath         ^ 
above  in  his  said  declaration  complained  against  him  the  said 


(r)  See  the  plea,  ante,  530.  And  (*)  When  thb  replication  i»  pit)- 

afl  to  this  replieation,  Com.  Digf.  Plesd-  pec^  see  Om.  Dig.  Pleader,  F.   18. 

en  3  M.  .36     And  the  repUeations  to  &c.     1  B.  k  P.  76.    S  Hi  Rep.  U65. 

pleps  of  tender,  <mte^  S96  to  A>1.  and  ante^  toL  1 .  Indez^.tit.  De  I  ojuriiw 


i  9 
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642      *  HEPLICATIONS  | 

/.  To  pertoTu.  CD;  and  this  he  the  said  jf  B  prays  may  be  inquired  of  by 
the  country,  &c. 

Be  injuria  to       VPreciudi  non^  at  anfe^  641.1      Because  he  saith,  that  the 

son  assault  de-        .  •  -     . 

iDesae.(0  said  C  D^  at  the  said  time,  when,  &c.  of  his  own  wrong,  and 
without  the  cause  by  him  in  his  said  second  plea  alleged,  as- 
saulted, beat,  and  ill-treated  the  said  vf  B^  and  rent,  lore,  da- 
maged and  spoiled  the  said  wearing  apparel  of  the  said  A  B, 
in  manner  and  form  as  the  said  ^  B  hath  above  in  the  &iid 
first  count  of  his  said  declaration  complained  against  hhn  the 
said  C  iJ  ;  and  tliis  he  the  said  Ji  B  prays  may  be  inquired 
of  by  the  country,  &c. 

To  plea  of  son  \JPredudi  non,  a»  ante^  641.]  Because  he  saith,  that  long 
ro^ne  tlult  £  before,  and  at  the  said  time,  when,  &c.  in  the  said  first  court 
/-"waBiKiysess.  mentioned,  one  E  F  was  lawfully  possessed  of  a  certain  dwcil- 

ed  of  a  house,    ,  ,  '    *  .       •      k* 

and  that  .-2 //,  mg-house,  with  the  appurtenantes,  situate  and  being  m  tK 
tiiadc  the  ^up!  Parish  aforesaid,  and  being  so  possessed  thereof*  the  said  C  ^ 
posed  aasauit  j^st  before  the  said  time,  when,  &c.  in  the  said  first  count  mcth 

lo  turn  detcn-   •'  ' 

daat  Qut.(u)  tioned,  was  wrongfully  arid  unjustly  in  the  said  dwellin^-^oBse, 
making  a  great  noise  and  disturbance  therein,  and  stayed «» 
continued  therein,  making  such  noise  and  disturbance,  wdi- 
out  the  license  or  consent,  and  against  the  will  of  the  sw 
JB  Fy  for  a  long  s])ace  of  time,  to  wit,  until  and  at  the  said  titn^ 
when,  &c.  in  the  said  first  count  mentioned,  and  thereby  tbea 
and  there  greatly   disturbed  and  disquieted  the  said  iS  /> «» 

♦  643  ^^is  family,  in  the  *pcaceable  and  quiet  possession,  use,  and 
enjoyment  of  the  said  dweiiing-house,  whereupon  he  the  saidi 
^  at  the  said  time,  when.  Etc.  in  the  said  first  count  mentioned, 


(/)  See  the  pleas,  ante,  523  to  537.  the    following      prec€«lent,    a«>^  " 

And  as  to  this  replicatioQ  in  general,  Garth.  ^i80.  and  %  Bl.  Rep-  y^-    . 
fice  Com.  Dig.  Pleader,  3  M.  1 6.  a»d         (ft)  Tlie  geuei-al  repliMljon  d:  »>• 

F.  18.  kc.     The  replication   may  in  jwva,  would  in  this  c.ise  be  imix^pw^" 

general  he  ds  injiiriu  as  ahove  ;  bnt  as  the  assanlt  iileadwl  bf  ^^         J 

"When  in  fact  th©  plaintiff  made  Uie  ant  is   not  here  denied,  but  coafci«« 

first  assault  in  <letence  of  his  posses-  and   av;>i(led.     See  a  case  precjv.  y 

sion,  &c.  or  whenever  in  answer  to  similar  in  Carth.  280.  and  2  i»-    *r" 

the  defendant's    plea  of  son  assault,  1165.  And  the  note  to  the  la't  P'^*^ 

he,  relies  upon  ;tei&  matter,  he  Hikould  dent.     .Vs  instating  the  defence 

not  reply  generally  de  injuHUy  but  possession,  sec  anjtc%  5iJ9  W>  i^'^ 
shoald  6tate  such  new  matter  as  ia 


r 


f 


IK  TRESPASS.  ,€iM 
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ta  the.  oenrant  of  the  vaxd  £  F^  and  by  his  command^  requested  I  Topenmi, 

■the  said  C  D  to  cease  hb  said  noise  and  disturbancey  and  to 

go  and  depart  from  and  out  of  the  said  dwelling-house^  ivbidi 

the   said   C  D  then  and  there  refused  to  do ;  whereup<^  the 

eaid  ^  ^  as  such  servant  of  the  said  E  F^  and  by  his  command, 

.gently  laid  his  hands  upon  the  said   C  i^  in  order  to  remove 

'liim  the  said  C  D  from  and  out  of  tlie  said  dwelling-house, 

as  he  lawfully  might  for  the  cause  aforesaid,   and   which   said  j 

laying  of  hands  by  the  said  jt  B  on  the  S^pd  C  i>,  in  manner  *V 

and  for  the  cause  aforesaid,  was  the  said  supposed  assault  by  the  ''j 

said  C  D  in  his  said  second  plea  mentioned,  to  have  been  com- 

.mitted  by  the  said  ^  B:  and  thereupon   the   said   C  D  being 

thereby  then  and  there  greatly  irritated  and  enraged,  at  the 

•said  time,  when,  Sec.  in  the  said   first  count  mentioned,  of  his 

;Own  Wrong,  committed  the  said  trespasses  in  the  inlroductoiy 

^rt  of  the  second  plea  mentioned,  in  manner  and  form  as  tlie 

.said  wtf  B  hath  above  thereof  complained  agsdnst  the  said  C  Dy  .  . 

and  this  he  the  said  ^  ^  is  ready  to  verify.    And  the   sajd 

^  B  is  also  ready  to  verify,  that  he  did  not  assault  the  ^aid 

CD  as  in  the  second  plea  menuoned,  elsewhere  than  in  the 

Boid  dwelling-house  of  the  said  £  F.    Wherefore   he  prays 

judgment  and  his  damages  by  him  sustained,  on  occasion  of 

the  committing  of  the  said  trespasses  in  the  introductory  part 

of  the  said  second  plea  mentioned,  to  be  adjudged  to  him,  &c. 

[^Predudi  non,  as  antCy  64 1 .3     Because  he  saith,  that  he  the  '^^  V^^  ^ 

said  C  D  long  before,  and  at  the  said  time,   when,  &c.  in  the  po&sestion  <tC  * 

said  first  count  mentioned,  was,  and  still  is,  seised  in  his  demesne  ^^^^^   ^^^^ 

as  of  fee,  of  and  in  a  certain  close,  with  the  appurtenances,  plftrntiff    hpd 

,  ,   .  .  ,  1-  •  •  i_    "5**t  °^  ^ay 

situate,  lying  and  being  contiguous  and  next  adjoining  to  the  over  the  oloae. 
said  close  of  the  said  C  D,  in  the  said  second  plea  mentioned, 
and  that  he  the  said  Ji  B  and  all,  &c.  (here  state  the  prescrifi-' 
tivey  or  ^other  right  qf  way,  as  antCy   573,   574.   ^c.  and    then         m   aAA 
proceed  as  follows :)  wherefore  he  the  said  ji  B  afterwards, 
and  at  the  said  time,  when,  &c.  in  the   said  first  count  men- 
tioned, was  about  to  put  his  said  cattle  into  the  said  close  of 
the  said  C  i)  in .  the  said  second  plea  mentioned,  to  depasture 
the  grass  there  then  growing,  and  then  and  there  endeavoured 
to   open    the    said    gate  in    the    said    plea    mendoned,    in       I  * 

order  to  lead  his  said  cattle  from  and  out  of  the  said  king's 
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ti44  REPLICATIONS  ^ 

/.  Topenoiu.  pi^fic  h^bwaj*  4n  and  along  the  said  wsy  m  tlie  wd  ctose  oC 
the  Siiid  C  D^  untojuid  into  the  said  dose  of  the  auid  A  B^w% 
"  it  was  lawful  for  him  to  do  for  the  cause  aforesaid ;  and  there» 
xipoi>  the  said  C  Z),  at  the  said  time*  when,  &e.  in  the  aaii 
fii*st  co«int  mentioned,  of  his  own  wrong)  coounitted  the  a^d  «^ 
verdl  trespasses  in  the  introductory  part  ot  the  said  second  plea 
snentioned,  in  manner  and  form  as  the  said  A  B  bath  idiove  in 
his  said  declaration  alleged.  And  tliis,  &c.  \cwuhidfi  witA  m 
verification^  aeantCt  641.3 

To   juBtifica*       TSind&ter  to  the  generai  is9ue^  aa  ante^  59^.      To  wecond  /lim 
tion  andcT  «.  t«  -l.-. 

Utiutntidwar-  fireclutn  noriy  a*  antCy  641. J     Because,  protesting  that  the  aaM 

i]!l^theJ^t^g  writ  of  our  said  lord  the  kkig,  called  a  Uaitaty  was  netlssaedoi* 
^  U^e  writ  of  the  Said  court  of  our  said  lord  the  king,  before  the  king  hifi»* 
and  de  iiuuria  self,  directed  to  the  said  sheriff  of  ■ ,  or  dellverMi  Co  the 
Sue^^of  '^e  ^^  sheriff  to  be  executed,  and  that  such  warrani  was  Ml 
.  iaea.(jr)  thereupon  made  by  the  said  sheriff,  or  delivered  to  the  said  C  A 

in  manner  and  form  as  the  said  C  D  hath   above  in  his 


second  plea  in  that  behalf  alleged  }  for  replication,  BeyenliekaB» 
in  this  behalf,  the  said  Ji  i^saith,  that  the  sud  C  i>at  the  aoi 
time,  when,  Stc.  in  the  said  first  count  of  the  said  dedantioe 
mentioned,  of  his  own  wrong)  and  without  the  residue  of  the 
cause  in  his  said  Second  plea  alleged,  made  the  »ud  ass^tuit 
*  645  *^  ^®  s^^  ^^^^  count  mentioned,  upon  the  said  A  B^  and 
pushed,  forced,  and  thrust  the  said  A  B  from  and  out  of  the 
said  messuage  or  dwelling-house  in  the  said  first  conat  men- 
tioned, into  the  said  street  therein  also  mentioned,  and  widle 
the  said  A  B  continued  on  the  ground  in  the  said  strtett  puliec^ 
hauled,  and  dragged  him  upon  his  back  through  the  mud'aai 
dirt  in  and  along  the  said  street,  and  for  the  distance  and  iengdi 
of  way  in  the  said  first  count  also  mentioned,  and  therdiy  hurtf 
bruised,  and  wounded  the  said  A  By  and  imprisoned  him  thi 
said  A  By  and  kept  and  detained  him  in  prison  for  the  said  space 
of  time  in  the  said  first  cotmt  mentioned  ;  and  also  at  the 
said  time,  when,  dec.  in  the  said  second  count  of  tjie  said  de* 


{pc)  See  the  plea,  antey  537.  Where  warrant,  or  diat  the  tx^tpassev  wen 

process  or  a  warrant  is  slated  in  the  committed  in  due  e&eciiUf>ii    iht-rc  ^^ 

I^eM,  the  pluiuliff  cannot  reply  dt^in-  Com.  Di^.  Pleader,  F.  iS,  t%  tA-kik 

Jiaia  generally^  but  must  either  ttti*  t  B.  &  F.  76< 
verse  the  issuhig  of  the  writ  or  the 


t. 


^  •         IN  TRESPAS&'  .       '  ^^45 

claratioti  metitiooed,  rent,   tore,   dlitnatgetl^'and   spoiled  the  iTojummn. 

clothes  and  wearing  apparel  of  the  said  A  B  in  the  said  scQond 

count  mentioned,  to   wit,  at,  &c.  aforesaid,  in  manner  and 

^oKta  as  the  said  Ji  B  hath  in  and  by  the  said  first  and  second 

counts  of  his  said  declaration  abovo  cotn]^lained   against   him 

the  said'  C  D,    And  this  he  the  said  A  B  prays  may  be  in^tii^ 

red  of  by  the  country,  &c- 

[PrtclucU  non,  aa  aniey  641.]  Because  he  saitb,  that  before  n,  9$  p^ 
any  of  the  said  time,  when,  &c.  and  at  the  time  of  makbg  the  ^'^  P^pen^ 
^mise  hereinafter  next  mentioned,  and  from  thence  hitherto,  To  •  pka  of 
one  £  F  was^  and  still  is,  seised  in  his  demesne  as  of  freehold,  "^^^  <J»- 
for  the  term  of  his  natural  life,  of  and  in  the  said  out-house,  ^*^  £  /*  wat 
m  wtucD,  Q^c.  m  t  .e  said  second  plea  mentioned,  and  being  sa  in  quo  aad  do^- 
seised  loqg  ociore  the  said  time,  when,  8kc-  to  wit,  on  the-  S'^^mt^* 
r-,^  day  of ,  A,  Z).— ,  the  said  E  F  demised  the  said  ^herefereie- 

.  .  fendant  of  bii 

out-house,  m  which>  &€.  m  the   said  second  plea  mentioned^  own  veroDg* 

amongst  other  things  to  the  said  A  By  to  have  and  to  hold  the.  ^^ 

*same  to  the  said  A  By  from  thenceforth  for  one  whole  year         ^  aa^c 

then  next  following,  and  so  from  year  to  year  so  long  as  they 

the  said  £  F  ^d  A  B  sheould  respectively  please.    By  virtue 

of  which  said  demise  the  said  A  B  afterwards,  and  before  the 

said  time,  when,  &c.  to  wit,  on  the  ^— ^  day  of ,  A.  i>* 

^  ■  aforesaid,  entered  into  the  said  oul-house  in  the  said  se- 
cond plea  mentioned,  in  which,  &c.  with  the  appurtenanceS} 
andbecaine  and  was  thereof  possessed^  and  being  so  possessed, 
and  the  said  £  F  being  still  living,  to  wit,  at,  Sec.  aforesaid, 
the  said  A  B  continued  so  possessed  of  the  said  out-house  in 
'the  said  second  plea  mentioned,  under  and  by  virtue  of  the 
said  demise  from  thence  until  the  said  C  Dy  during  the  con*' 
tinuance  of  the  said  tenancy,  to  wit,  at  the  said  time,  when, 
&c.  of  his  own  wrong,  broke  and  entered  the  said  out-house, 
in  which,  Sec.  in  the  said  second  plea  mentioned,  and  the  said 
C  I)  unlawfully  became  possessed  t^hereof,  and  the  said  C  D 


(z)  See  the  jtleas^  antey  546.  548.  conmon,   and   this  replieation  may 

Tho  replication  de  injuria,  is  in  ge«  otun  be  Qseful,  as  narrowinj;;  tlie  cvi- 

ncral  sufficient,    except  where  tlie  dcice  to  be  adduced  upon  the  ti'ial^ 

llkilntifir  and  defendant  drc  tenants  in  I  Kast^  S12. 

Vol.  IL  [  73  j 
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It  To  per-    unlawfully  committed  the  said  trespasses  in  the  introductorf 

tonal  proper^    part  of  the   said  second  plea  mentioned,  in  manoer  and  fona 

&3  the  said  J  B  hath  above  thereof  complained    against  iiint 

the  said  C  -O.     And  this,  Sec.  [conclude  'with  a  verificatiorif  q» 

ante  J  641.  J 

To  a  plcR  of       [Precltidi  non^  aa  ante,  641.]     Because  he  saith,  that   oOft  j 

distress  da-  ^  ^  1^,^^^  before  the  said  time,  when,  £cc.  was  seised  in  his  d«- 
that  pUintiir  mesne  as  of  fee,  of  and  in  divers,  to  wit|  — -  acres  of  land, 
•»mmo^  in  lo-  with  the  appurtenances,  situate,  lying,  and  being  in  the  said 
ou«iiinuQ.(^)  p^^j^i^  ^^ ^  ^  ^j^g  g^ijj  county  of ,  and  that  the  sai* 

£  F  and  all  those  whose  estate  he  now  hath,  &c*  (Jiere  siata 
iJie  /irescri/itive  right  of  common  and  demise  to  the  p,l(UiiUjg\  and 
ids  putting  on  his  commonable  cattle  as  in  tlie  pleas  in  bar  in  re* 
plcviny  antcy  638,  639.)  and  tlie  said  cattle,  at  the  said  limc, 
^hen,  Sec.  remained  and  continued  feeding  and  depasturing  in 
the  suid  close,  in  which,  Sec.  and  using  the  said  common  of 
.  pasture  there  until  the  said  C  /^  at  the  said  time,  when,  &c.  of 
*  647  ^^^  °^v^  wrong  committed  the  said  trespasses  in  *the  introduc- 
tory  part  of  the  said  second  plea  mentioned.  And  this»  Sec 
\conclusio7i  with  a  verificatioTiy  as  antcy  64 1  .J 

To  a  plea  of      [Prccludi  non,  as  ^nte^  641.3     Because  he  saith,  that   the 

distress  da-     ^^j    |       ^  ^^iq  said  Second  plea  mentioned,  before  and  at  the 

deiect  o»'  fci^-  ^^  time,  when,  Sec.  did  lie,  and  still  doth  lie,  contiguous  and 

next  adjoining  to  a  ceitain  common  and  public  king's  highwaji 

in  the  parish  aforesaid,  and  that  the  said  C  D  and  all  other  the 

tenants  and  occupiers  of  the  said  close,  in  which,  ficc«  with  the 

appurtenances  for  the  time  being,  from  time.  Sec.  {here  state  the 

obligation  to  repair ^  and  tfie  defect  qf  the  fences,^  mnd  that  the 

filaintiff^s  cattle  being  dnve^i  along  the  way^  thereby  escaped  into 

the  closef  as  ante,    557,  558,  559.    634.   and  then  proceed  om 

follovfs:^  and  remained  and  continued  in  the   said   close,  in 

which.  Sec.  until  the  said  C  Z)  at  the  said  time,  when.  Sec  in 

the  said  first  count  mentioned,  and  before  the  said  >4  B  could 


(a)  See  the  plea,  ante^  346.  a^d  the  replication.     1  Saos4.  933L  and 
op/c,  638. 


i 
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drive  the  swd  catde  from  and  out  6f  the  said  close,  in  which,  //.  To  p«^ 
Ice.  of  his  own  wrong,  seized,  tdok,  and  carried  away  the  said  ^'^«i^»* 
cattle,  and  impounded  the  same,  ahd  kept  and   detained  the 
same  so  impounded  for  the  said  space  of  time  in  the  said  first 
count  mentioned.    And  this,  &c.  [conclude  with  a  verification^ 
«•  anPcy  641.} 

rPrecludi  noTK  09  ante*   641.1     Because   he  saith,  that  after  Tft  a  plcR  of 
the  taking  and  impounding  the  said  cattle  in  the  said  declara-  m&i>e.feasant, 

tion  mentioned  by  the  said  C  Z>in  the  name  of  a  distress,  in  man*  <^*»»^<^«{'en«*j.'** 
^  '  '  convened  di*. 

I^er  and  form  a^  the  said  C  D  hath  in  his  said  second  plea   in  tress  to    hb 

own  U8e  a\ 

that  behald  above  alleged,  to  wit,  on,  &c.  aforesaid,  at.  Sec. 
aforesaid,  he  the  said  C  D  converted  and  disposed  of  the  said 
cattle  to  his  own  use,  in  manner  and  form  as  the  ssdd  jfB  hath 
above  thereof  complait^ed  against  him  the  said  C  D.  And 
tliis,  8tc.  [conclude  vnth  a  verification^  aa  ante^  641.] 

*  648 

^[PrechLdi  non^  a»  ante,  641.]     Because  he  saith,  that  the  /j/.  To  real 
said  close  in  the  ssdd  declaration  mentioned,  in  which,  &c.  P^P^^Jy- 
now  is,  and  at  the  said  several  times,  when,  &c.  was  the  close,  tenemeuuim* 
^1,  and  freehold  of  him  the  said  A  B,{d)  and  not  the  close,  ^^enUaofplea* 
soil  and  freehold  of  him  the  said   C  Z>,  in  manner  and  form 
as  he  the  said  C  D  hath  above  in  his  said  second  plea  alleged  ; 
and  this  he  the  said   ji  B  prays  may  be  inquired  of  by  the 
'country,  &c.  x 

[PrechuR  noHy  ae  ante,  641.]     Because  he  saith,  that  whilst  To  lib«raiii 
fte  said  dwelling-house  was  the  dwelling-house  and  ft^ehold  dem^by'd** 

fendant  to 

■  ■  ■  ■■»■■  II 1  ■  iiaw  .    ■  ,.»,■■      .   ,.«^ »  I  ■■■    .,  I.    »■«  ■■  i  ■  ■       plaintiu- 

(&)  S«e  the  preecdent,  d  Wils.  90.  reason  to  ftpprchcnd  that  the  defcnd- 

(c)  When  the  imme  of  the  clote,  act  may  be  able  (o  prove  that  he  is 

or  the  abuttals  tbercof^  have  been  set  seised  of  any  close  in  the  same  parish^ 

'fbrth  in  the  declaration  \rith   such  it  is  necessary  to  new  assign,  sctling^ 

•eertitint^r  at  to  preelude  the-possibility  out  the  name  and  abattals  ai  in  the 

of  the  defendant's   having    anotiier  pi'eccdcut,  posl^  656.    See  1  Saund. 

close  of  the  same  name  or  abuttals  in  299.  b.  c. 

the  same  parish,  the  above  re])lica-        (</)  This  aHegation  is  not  necessa- 

tion  vvll  suffice^  unless  the  plaintUT  ryt.it  is  sufficient  to  traverse  the  close 

elaim  aa  tenant,  &c.   under  the   de-  being  the  plaintiff's,  and  where  ia 

fendant,  when  the  plea  must  be  spe-  fact  the  loaia  in  quo  was  not  Uie  plun- 

'ttiid  as  in  the   following    precedent,  tiff's  freehold,  this  allegation  shouM 

When  the  close  Is  not  set  forth  with  bc  omitted, 
nime  or  abattalS)  aa^  there  is  any 
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r  real  of  the  said  C  D,  and  before  the  said  time,  when,  Ice.  CD  wity 
^'  on,  Sec  at,  Sec.  aforesaid,  he  the  said  C  D  demised  the  said 
dwelling-house,  with  the  appurtenances,  to  the  said  ji  B  to 
have  and  to  hold  the  same  to  him  the  said  ^  B  (brand  duringi 
and  onto  the  full  end  and  term  of  one  year  from  thence  next 
ensuing,  and  fully  to  be  complete  and  ended,  and  so  from  jrear 
to  year,  for  so  long  time  as  they  the  said  A  B  and  C  D  should 
respectively  please.  By  virtue  of  which  said  demise,  he  the 
said  ji  B  afterwards,  and  before  the  said  time,  when,  hue. 
entered  into  the  said  dwelling-house,  and  became  and 
was  possessed  thereof,  and  continued  so  thereof  possessed 
from  thence  until  the  said  C  D  afterwards,  and  during 
the  continuance  of  the  said  demise,  to  wit,  at  the  said 
,9  *time,  when,  Sec.  of  his  own  wrong,  broke  and  entered  the  said 
dwelling-house,  and  committed  the  said  several  trespasses  in 
the  introductory  part  of  the  said  second  plea  mentioned,  ia 
manner  and  form  as  the  said  ji  B  hath  above  thereof  com- 
plained against  him  the  ssdd  C  D,  And  this,  Sec.  [conciudc  with 
d  verification^  as  antCy  641. J 

>ieft  of  [Precludi  non^  as  antCj  641.]  Because  he  saith,  that  the 
said  CD,  at  the  said  time,  when,  Sec.  of  his  own  wrdbg,  and 
without  the  leave  and  license  of  the  said  J  B  to  him  the  said 
C  D  first  given  and  granted  in  that  behalf,  committed  the  said 
several  trespasses  in  the  introductory  part  of  the  said  second 
plea  mentioned,  in  manner  and  form  as  the  said  A  B  hath 
above  thereof  complained  against  him  the  said  C  D  $  and 
this  he  the  said  A  B  prays  may  be  inquired  of  by  the  coun- 
try, Sec. 

I  of  68-      ^Precludi  non^  as  c»/tf,  641.]     Because  he  sazth,  that  just 

Df  felx-  before  the  said  time,  when.  Sec.  the  said  cattle  in  the  said  de- ' 

*ia^I  claration  mentioned,  were  wrongfully  turned  and  driven:  by  the 

cattle  said  C  D  from  and  out  of  the  said  highway  into  and  upon  die 

BUB    iU  .  , 

said  close,  or  piece,  or  parcel  of  land,  in  which,  Sec-  and  upon 
that  occasion,  and  by  means,  and  in  consequence  thereof,  the 


denial 
se.(f) 


(c)  See  the  precedent,  9  Wcntw.        {d)  Qwifj-e  tlie  necessity  for  •  tr»- 
^>  TC27C,  sec  the  next  yrecedcaU 
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9(ud  cattle  werei  at  the  said  first  time,  when,  &c.  in   the  said  iXi.  r«  rMl 
dosC)  in  which)  &c.  depasturing  on  the  grass  there  then  grow-  P^°^^^^'^' 
ingi  and  doing  damage  there,  in  manner  and  fi>rm  as  the  said 
A  B  hath  above   thereof  complauied  against  him  the  said 
C  D.     And  this,  8cc.     [cofKlu^ionf   taith   a    veryicationy    at 
mnUy  641.] 


^Freciudi  noriy  aw  antty  64 1 ."]    Because  he  saith,  that  the  said  To  pien  of  eir ' 

.banks,  mounds  and  fences  between  the  said  closes  of  the  said  j^S^ct^onb^ 

C  />  and  the  said  close,  or  piece  or  parcel  of  land  of  the  said  ^»  ^^^f^  ^' 

«tf  J3,  before  and  at  the  said  several  times,  when,  &c.  in  the  tie  were  uaru* 

W  Sic 

said  plea  of  the  said  C  />,  and  in   the  said   declaration  above   ''* 
respectively  mentioned,  at,  &c.  *aforesaid,  were  well  and  suf-        4^  550 
£ciently  maintained  and  repaired  to  prevent  cattle,  feeding  and 
being  in  the  said  close  of  the  said  Ci>,  from  escaping  from  and 
out  of  the  same  into  the  said  closes  of  the  said  ji  B,  and  that 

.  the  said  cattle  of  the  said  C  D  in  the  said  second  plea  men- 
tioned, at  the  said  several  times,  when,  &c.  were  wild,  ungo- 
vernable and  unruly,  and  used  to  break  down  banks,  mounds 
and  fences  in  good  repair,  and  that  the  said  cattle  of  the  said 
C  il  at  the  said  several  times,  when,  &c.  at,  &c.  aforesaid, 
through  their  said  wild,  ungovernable  and  unruly  disposition, 
broke  down  the  said  mounds,  banks  and  fences,  between  the 
said  close  of  him  the  said  ^  B  and  the  said  close  of  the  said 
C  i>,the  same  then  being  well  and  sufficiently  maintained  and 
in  good  repair  as  aforesaid,  and  through  the  breach  of  the  said 
banks,  mounds  and  fences  so  made  by  the  said  cattle  of  the 

'  said  C  i)  as  aforesaid,  the  said  cattle,  at  the  said  several  dmes, 
when,  &c.  entered  into  the  said  close  of  the  said  ji  B^  and  cat 
up  the  grass  and  herbage  of  the  said  A  B  then  growing  thdre, 
and  did  damage  there,  in  manner  and  form  as  the  said  A-B 
hath  above  in  his  said  second  plea  in  that  behalf  alleged  ;  with-  Ti,ivcr6c.(in 
out  this,  tliat  the  said  cattle  so  being  in  the  said  close,  or  piece 
elf  parcel  of  land  of  him  the  said  ^  ^  as  aforesaid,  a  little  before  ,  . 

the  said  several  times,  when,  &c.  in  the  said  second  plea  men- 

fctioned,  and  against  the   will  of  the  said  C  D^  and  without  his 
knowledge  or  consent,  escaped  from  the  said  close,  or  piece  or 


\ 

^ 


■  *   iM  I 


(rf)  QfLcrffj  u  to  thU  tt-atersc. 
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JIL  To  real    parcel  of  land  of  Mm  the  said  C  D  through  the  defects  and  in- 

pf^^^y-         sufficiency  of  the  said  banks^  mounds  and  fences  betveen  the 

said  close  of  the  said  C  Dy  and  the  said  close,  or  piece  or  par* 

eel  of  land  of  the  said  A  By  as  the  said  C  D  hath  abote  ill  his 

said  second  plea  in  that  behalf  alleged.     And  this,  &c.  \cim€iud9 

*  a  verification^  09  antCy  ^^\,'\  ' 


To  plea  of  J^Precludi  Tton^  as  ante j  641 ,']  Because  he  saitb^  that  the  said 
mht  of  ^m-  <^  ^  and  all  those  whose  estate  he  now  hath,  *and  at  the  bsit 
lAon,  deniiU     s^everal  limes,  when,  Sec.  had,  of  and  in  the  said  messuaee  ind 

•f  the  right.  ,  ** 

(«)  land,  with  the  appurtenances  for  the  time  being,  from   droe 

*  651  whereof  the  memory  of  man  is  not  to  the  contraryi  bare  iio| 
had|  nor  have  been  used  and  accustomed  to  have,  nor  of  right 
ought  to  have  had,  nor  ought  the  said  C  D  still  of  right  to  haves 
fer  himself  and  themselves,  his  and  their  tenants  and  farmers^  oc- 
cupiers of  the  said  messuage  and  land,  with  the  appurtenaiMresf 
tmnmon  of  pasture^  ifiy  u/ion  and  throu^hottt  the  said  doacj  in 
which,  i^c*  for  all  his  and  their  commonable  cattle,  Itpant  and 
couchanty  in  and  ufion  the  said  messuage  and  land,  with  the  q/k* 
fiurtenances,  in  every  year,  at  all  tanes  of  the  year,  as  to  the  said 
messuage  and  land,  with  the  appurtenances  belonging  and  ap- 
pertaining  in  manner  and  form  as  the  said  C  D  hath  above  iir 
his  said  second  plea  in  that  behalf  alleged  ;  and  this  he  the  said 
J  B  prays  may  be  inquired  of  by  the  country,  &c. 

To  plea  of         See  the   precedents,  Rast.   Ent.  626.  A.     9  Wentvf,   205* 
m^ilapprove-  Thomfi*  Ent,  453.  Willes,  57.  3  71  R.  445.  and  of  a  custona  t» 
ment  of  com-  enclose  lands  in  a  common  field,  and  that  after  such  enclosure 
tlie  locus  in  quo  is  not  commonable,  sec  2  IVila.  270. 

Observttioiis  From  the  note  to  the  last  precedent  it  will  appear,  that  wtier& 
o?  riKhu*uf  ^^^  right  of  common,  or  way,  as  stated  by  the  defendant,  b  de- 
oommon  and    jued  by  the  plaintiff,  it  is  in  general  sufficient  merely  to  deny  sock 

{e)  Sec  the  picas,  ante,  563.  and  common,  ?cc  is  necessary,  which  oc- 

5ir,  518.    It  IS  very  usual  in  practice  casions  uimccessanr  expense  and  de- 

to  ivply   specially  de  iujuriuy  and  to  lay  ;  for  the  replicaiion  fm^ht  directh* 

conclude  ivith  a  Jhi^nud  traverse  of  to  deny  the  riglit  of  common,  aod 

the  right  of  common,  wny.   Sec.  anil  conclude  to    the  cotmtrt/.     1  Ssund. 

with  a  'oerificatitm^  in  which  case  a  1U3.  b.  n.  3.    1  Ld.  Raym.  641. 
Tvjolndcr,   reataertiDg  the    right  of 
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light  m  ia  the  last  j^recedenti  foUowing  the  tanguftge.^the  ///  T^t^ 
p^  and  concludhig  to  the  country.  This  rule  has  been  most  P^'^P*^'^- 
.  ftbly  deduced  from  the  cases  in  the  books»  by  Mr.  Serjeant 
WiiHama,  .1  Sound,  103.  b.  where  he  stateSf  that  qourta  of  jiis- 
tice  discourage  unnecessary  jxrolixiti^s  in  pleadiogi .  because 
^ey  tend  to  'expense  and  delay,  and  that,  therefore^  where  a        Hf  ^59 
defendant  cavmot  take  any  new  or  other  issue  in  his  rejoinder 
^un  the  matter  he  bad  pleaded  beforet  without  a  departure 
irom  hia  ple%  or  where  the  issue  on  the  rejoinder  would  be 
the  same  in  substance  as  on  the  plea,  that  the  plaintiff  ought  to  '  ^ 

coBclude  to  the '  country,  as  whei*e  tlie  plea  states  a  defect  of 
baikce%9  a  prescription  for  a  right  of  common^  or  way,  Sec.  in 
which  the  better  and  shorter  method  is  directly  to  deny  tlie 
fact  of  defect  of  fences,  prescription  and  the  like,  without  a 
ibirmal  traverse,  and  conclude  to  the  country,  1  Saund.  103.  b, 
i  Lid.  jRsym.  641.  In  denial  of  the  prescriptive  right  of  way, 
&c.  |he  replication  will  be  similar  to  the  last  precedent,  excei^( 
la  the  part  in  itaOcM^  which  must  necessarily  be  according  to 
the  facts  and  the  langut^  of  the  plea.    • 
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[Precludi  non^  as  antc^  593,]     Because   he  saith,    that   he  /«  tummptli. 
exhibited  his  said  bill  against  tlie  said.  C  Dj  and  brought  his  '^^  Pl^«  ^^ 

^  judgment  re- 

covered, new 

«  that  the  KCtJoii 

(0  See  the  precedents,  3  Wentw.  tioned  in  the  declaraUon,  the  plaintiff  JJ'  broaSSci 

151  to  153.  and  6  T.  R.  607.    But  the  could  not  reply   that  they  were  not  o(  eontraott 

ftrmer  appears  too  prolix,  and  the  the    tamey    without    shewing^   some  different    to 

latter  precedent  may  be  incorrect,  other  trespass ;   and  this  seems  pro-  ^^^^  ."*<^"- 

meeording  to  Uie  case  in  3  Lev.  92.  in  per,  in  order  that  the  defendant  may  ^^\!^^\   ^^^ 

which  it  was  held,  that  to  a  justifica-  have  an  opportanitj  of  pleading  to  ^     ^^^' 

tlon  in  trespass,   eoncUiding  with  a  the  new  assignment ;  see  also  another 

•tatemBBt  that  the  trespasses  men-  precedent,  4  T.  H.  146.  And  see  the 

#oiied  in  the  plea  were  those  men*  plea  to  tiiisoew  assignment's  Wentw. 


flg2  NEW  ASSIGNMENT& 

J^  mBumptif,  fiuit  thereupon^  not  for  the  iioii*perforniaiice  ol  the  said  pm* 
miscs  and  undertakings  in  the  said  plea  of  the  said  .C  D  men* 
tionod,  and  in  respect  whereof  the  said  judgment  therein  also 
mentioned,  was  so  recovered  as  aforesaid,  but  far  the  Doo-pct- 
foiTnance  of  other  and  different  promises  and  undertakii^s  made 
by  the  said  CDtx^  the  said  >^£,in  manner  and  form  as  the  said  jiM 

*  653  *hath  above  thereof  complained  against  bim  the  said  C  Dy  and 
this  he  the  said  J  B  is  ready. to  verify  ;  wherefore^  inasmuch 
as  the  said  C  /)  bath  not  answered  the  sud  complaint  of  the 
said  ji  B  as  to  the  said  breach  and  non-performance  of  the 
said  promises  and  undertakings  in  the  said  dedaratioD  mei>- 
tioncd,  and  so  newly  above  assigned  as  aforesaid}  he  the  said 
A  B  prays  judgment  and  his  damages^  by  reason  of  the  dob.*^ 
performance  thereof>  to  be  adjudged  to  him^  &c. 

^tre9pmtt9      ^Precludi  non,  as  antc^  641.]     Because  he   saithy  that  be 

Tonteaof  SOB  ^^^  ^^^  ^  ^  exhibited  his  said  bill  against  the  said  C  D^  and 

j  assault  de-     brought  his  suit  thereupon,  not  for  the  trespasses  in  the  ia- 

I  mcfiney   new  «  * 

asugnment      tToductory  pait  of  the  said  second  plea  mentioned,  but  for  that 

t^  was  **'    ^^  said  C  Z)  on  the  sa^d day  of ,  A.  D r,  with  force 

diff^ix^nt*^'^  •  and  arms,  &c.  at,  &c.  aforesaid,  upon  another  and  dilfecentocca- 

vuaL(/)        sioA)  and  for  another  and  different  purpose  than  in  the  said  ptea 

mentioned,  made  another  and  different  assault  upon  the  ssdd  A3 

than  the  said  assault  in  the  said  second  plea  mentioned^  and  then 

I  and  there  beat,  bruised,  wounded,  and  ill-treated  the  sidd  AB\a 

manner  and  form  as  the  said  A  B  hath  above  thereof  complained 
^  against  the  said  C  D^  and  which  said  trespasses  above  oewfy  as» 
signed,  are  other  and  different  trespasses  than  the  said  tre^^asscs 
in  the  said  second  pica  mentioned  ;  and  this  he  the  said  A  B 
C6«*IusioH,  IS  ready  to  verify ;  wherefore,  inasmuch  as  the  said  C  D  hath 
not  answered  Uie  said  trespasses  above  newly  assigned)  he  Ihe 


l63k    Ami  AS  to  new  assignments  la  ocssai'vin  some  cases,  where  the  de- 

gcnctnL,  2  Saurvd.  299.  n.  6.  ATite^  vol.  fendant  li&s  pleaded  imrtucrship  in 

1.  Index,  tit  New  Assignment.  \V1ien>  abatement    1  £sp.  Hep.  452. 

ever  the  plAintifT  has  in  truth  reco-  (/)  Sec  the  pi*ecedents,  9  Wentor. 

vercd  a  jaflg;meat,  for  a  cause  of  ac-  10.  Index,  124.    When  this  new  as^ 

tion  similar  to  th:it  mentioned  in  the  aignment  is  proper,  and  when  not, 

deoIaratioD,  and  tlie  defeudunt  pleads  see  I  Saund.  299.  n.  5.      2  T.  R.  172 

each  recover}'  in   bar,  a  new  a8sig;n-  to  177.    Ante^  tol.  1.  Index,  tk.  ^ey 

ment  is  neeessary  ;  so  it  raajr  he  ac-  Assignment 
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ttaid  jf  J  prays  judgment^  and  his  damages  by  him  atJstained,  /.  in  trespass 
on  occasion  of  the  eomtnittifig  thereof  to  be  adjudged   to  '•>*^' *«'«'• 
hioiy  &CC. 

*  654 

•[/}<?  injuria  ab»que  re^idufi,  i^c.  as  ante,  644.  due  admitting  To  justifica- 
rhe  writ  and  Vfarrofit^  and  nevf  assignment  as  follows  :]     And  p^?ce"87tew  ' 
the  said  Jt  B  further  s^ith,  that  he  exhibited  his  said  bill  against  tt«^^'Knn»cn»  <^ 

^  an    nnpnson- 

the  said  C  D  and  brought  his  suit  thereupon,  not  only  for  the  pient    before 
said  assalihing  the  said  ji  B  la  the  said  first  count  of  the  said  ^8,(^*) 
declaration  mentioned,  and  imprisoning  him,  and  keeping  and 
detaining  him  in    prison  for  the  said  space  of  one  day,  part  of 
the  said  time  in  the  said  first  count  mentioned,  but  also  for 

that  the  said  C  Z)  on  the  said  —  day  of ,  J,  />. , 

before  the  issuing  of  the  said  writ  in  the  said  last  plea  men'' 
tioned,  and  on  another  and  difierent  occasion  than  by  Virtue  of 
the  said  writ,  or  in  execution  thereof,  made  an  assault  upon 
the  said  ^  B^  to  wit,  at,  &c.  aforesaid,  and  then  and  there 
beat,  bruised,  wounded,  and  ill<>>treated  him,  and  then  and  there  , 

imprisoned  I)tm  the  said  ^  By  and  kept  and  detained  him  in 
piison  there,  without  any  reasonable  or  probable  cause  whiit- 
boever,  foi;  a  long  space  of  time,  to  wit,  for  the  space  of  one 
day,  residue  of  the  said  time  in  the  said  first  count  mentioned, 
contrary  to  the  laws  and  customs  of  this  realm,  and  against 
the  will  of  the  said  ./f  By  which  said  assault  and  imprisonment 
above  newly  assigned  is  another  and  different  assault  and  im- 
prisonment than  the  sakt  assauh  and  imprisonment  in  tlie  said 
last  plea  mentioned,  and  thereby  attempted  to  be  justified. 
Wherefore,  &c.  [conclusion  as  in  the  last  precedent, '^ 

J^Precludi  non^  as  antey    641.]     Because  he  saith,  that   he  JJ.  fn  tre»p^ss 
sued  oat  his  origiiral  writ  in  this  cause,  and  brought  his  said  ^l^t^'^ 
suit  thereupon  against  the  said  C  D,  not  only  for  the  said  tres*  ^^  ,     .^    ,^ 
passes  in  the  *said  second  and  last  pleas  respectively  mention*  <Vin{^  removfti 

uivler  a  right 
of  ^vnVf   new 

(^)Sfc  theprecedenta,  9  Wentw.  plieation  of  wi'OTijjjful  del At.ier  .after   tra  viam.(/i) 

fiidcXy  1:24.    Asto  nev  aasigiiraenta  dischnrg^  by  the  pluiiiliff,  ^  T.  R.  1/2.           ^    655 

in  general,  sec  1  Sauiid. ^99.  n.  6.    2  (A)  See  ilic  ptvccdenU  aud  law  rc- 

T.  K.  17'2  to  177.    ^nte,  vol.  1.  lu-  fcrrcd  to  Id  the  nolc^  ante,  CjJ. 
^7^i  tit.  New  Assignment.    See  re- 

V#L.  II.  C  74  1 
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//.  7*4  fyer.     tA,  and  thereby  attcmpl£<t  m  be  ]ui>iilie(l,  but  kIbo  Tor  that  the 

^mmlfr^lKr-    ^^j^,  ^.^  on  ihc  suid (lay  of  ^— ,  ^.  D.  .^^,  oiuofthe 

suid  pseteniJect    uays  in   tliose  pkas  meiiiioned.  or  eiiliev  of 
them,  .seized  uiid  took  ihe  suld  cait  iu  tlie  aoiii  fJi^clnraiiuii  nicA- 
tioned,  and   drew   the    said    st:i]ilei  and  broke,  damaged,  und 
.  ^Kiilixt  the  sume  ;  and  also  ibc   5>ild  p^idlock  with  wtich  the 

Biiiil  cart  was  fixt:d  and  fastened  to  a  certain  post,  out  of  the 
said  ^uppuiicd  way,  und  lemovcd  the  said  cart,  and  seized,  took, 
and  cuLTied  away  the  sume,  utid  conceited  and  clispo!>cd  thereof 
4a  hia  own  use,  in  niaiincr  and  form  as  the  said  ^1  li  liath  above 
thereof  complained  against  him  ;  wiiich  said  tvcsp^iAbcs  above 
newly  us^iKucd,  are  other  and  did'ei-eiit  trcsp-isuLS  rioia  the 
said  LTCtipassea  in  the  said  second  and  Lst  picas  mcn'iopcd, 
Utd  thereby  attempted  to  be  jiistilitd.  Wherefore,  &c.  [r;«- 
€lude  aninle,  6JoJ 


fft-m  «5<.iEn-  And  as  to  bo  much  of  the  said  last-mcniionod  pica  of  the 
.roni  Stc'  wM  *"'''  ^'  ^  "*  '"'^'"t'^*  "*  '''s  seizing,  taking,  and  carrying  awj^ 
ri^iHVivnt  com  <rf  \\^  ^iiij  guods  and  chattels  in  the  suid  last  count  of  the  Said 
licmoii  JD  ilie  declaration  mentioned,  except  the  said  hay  and  grass,  parcel 
P  '-^■Vi  Qf  (jjQ  s;inie  goods  and  cliatCelii,  and  cunvei'ting  and  disposing 

thereof  to  Ills  own  tise,  the  said  ^  ii  ^iih,  thai  the  %khci>t, 
rye,  barley,  peas  and  oats,  in  the  last  count  of  the  sajd  dc- 
chiratiun  mentioned,  were  certain  quaiiiiiit-s  of  wlicat,  ry-e> 
barley,  peas  and  oats,  of  the  said  A  B  wtiicJi  j^rew  in  the  said 
close  called  — — ,  und  which,  before  [lie  committing  of  the 
>~\  said  trespass  in  the  said  last  count  of  the  sajtt  declaration  men- 
tioned, were  cut  <Ioivq  and  reajied  by  the  sail)  A  B,  and  ncre 
other  than,  and  diflferent  fi-om,  the  said  eorn  in  the  filili  c«bnt 
of  the  said  declaration  mentioned,  and  no  pan  of  the  said 
goads  and  chattels  in  the  said  last  plea  of  the  said  C  D  iq.cn- 
tioncd,  and  this  he  the  said  A  B  is  ready  to  verify,  \\'herc- 
Ibrc,  &c.  \_c<jnchide  at  ante,  653.  J 

^656 

"'■  '""Ii        'IPreeludi  non,  a»  ante,  641.]     Because  he  saith,  that  the 

p'aprri^.  siud  piece  or  parcel  of  land,  in   which,  £cc.  in    the  said  fint 


^' 
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Qount  of  the  said  declaration  me]K|6oned,  at  the  said  aerend  UL  In  tret* 
times,  when,  Sec.  was,  and  is,  a  ceitain  dose  in  the  parish  5^^^.*^^" 
albres^iid  called  — ,  abutting,  8cc.  \^tate  the  abuttait^  as  ante^ 
387,  388.]  v'hich  sai4  close  now  is,  and  at  the  said  several 
times,  when,  Sec.  Wus,  another  and  different  close  from  tlM» 
said  close  in  the  said  last  plea  ot'  the  said  C  D  mentioned^  vmi 
therein  allcgcfl  to  be  the  closer  soil,  and  freehold  ef  the  saki 
C  Dy  and  this  he  the  said  ^  iS  is  ready  to  verify.  Wherefore^ 
inasmuch  as  the  said  C  D  hath  not  answered  the  said  trespasses 
l>)r  him  committed  in  ttie  said  close,  in  which,  Sec.  above  new- 
ly assigned,  the  suid  Ji  B  prays  judgment  and  his  damages,  oo 
occasion  of  the  committing  of  the  said  trespasses  above  newly 
assigned  to  be  adjudged  to  him,  &c. 

[  To  the  end  of  the  refilicatioriy  traversing  the  right  of  leatty  To  a  plcn  of 
U^c.  if  intended  to  be  traversed y  and  then  new  aastgn  as  foUovfs  :]  J^fverse  ^oV* 
And  the   said   A  B  further  saith,  that   he  exhibited  his  bill  "^J^^  "^  '^•r ' 

mul  new    as> 

ftgainst  the  said  C  D  and  brought  his  said  action  tliereupon,  not  siKnmef>t,  nn- 
only  for  the  several  ti*espasses  in  the  introductory  part  of  tlie  mMRe  uml  ex- 
said  second  plea  mentioned,  and  therein  attempted  to  be  justified,  ^  ^*"^'  ^*^' 
but  also  for  that  t1»e  said  C  Z^  on  f  the  said  several  days  and  times  Uimecessarf 
Tt^  the  said  declaration  mentioned,  with  force  and  anns,  &c.  on  ^^'"^S®- 
other  and  different  occasions  than  those  in  the  said  pleas  men- 
tioned, *and  in  a  greater  degree,  and  to  a  greater  extent,  and         mt  65*7 
with  more  force  and  violence  than  was  necessary  for  abating 
'and  removing  the  said  supposed  stoppages  and  obstructions 
in  the  said  plea  mentioned,   and  for  opening 'the  said   ways    -^, 
there,  committed  the  said  several  trespasses  in  the  introduc- 
tory part  of  the  said   second  plea  mentioned ;  and  also  for  Extra  n  la. 


187.  102.  ftndi<l.  Index,  124.  Whene-  (/)  See  the  precedents,  9  Wentw. 
Yer  tlie  dootsfHtion  dttes  not  stnte  the  Index,  124.  and  the  law,  1  Saiind. 
name  or  ahaUaU  of  the  close,  kc.  1299,  3(X).  n.  6.  •^nte,  vol.  1.  Index, 
and  .the  defendant  pleads  fibei^wnte^  tit  New  Assignment.  If  in  ia«t  th«i*e 
^^tementftirif  if  there  be  the  least  rea-  were  a  rig^ht  of  way,  but  the  plain- 
son  to  apprehend  that  the  defendant  tiff  proceeds  for  a  d!fl^rent  trespass, 
U  entitled  to  any  other  close  in  the  he  should  not  traverse  the  plea,  hot 
same  parish,  See.  a  nefw  assifj^ameut  should  merely  new  skmf^n^  as  la  the 
is  necesiary  ;  see  1  Sauad.  299.  b.  c.  n«xt  precedent 
&c.  n.  6.  «^f(?,  ^1.  1.  Index,  tit. 
Vew  Assignment 
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///   Ai  tm.  (bit  die  KJd  C  D  vn  Ok  «d  tcTcrd  dan   and  sincf  in  Ae 

U>d  entered  tbe  bid  cknc  of  UK  «ud  jf  B.  ta  the  sud  dcthn- 
tirja  mcTMi<jried.  ^.J  wiih  hit  fn-.  in  «>JLin.;.  trod  do«n-  ti:.^- 
(Mw)  u[»'in.  owitunied  tftd  vpijiied  !■«  ^d&s  -nd  bert»ge  of  ifct 
Md  ^  B  there  j^ruving,  c^  ^rcd  «altie,  to  «iii  of  ibc  nhc 
a(r>rewid,  oo  other  itfid  ci6cieirt  o<.c^-aMis  mm)  for  ocbermd 
diflitrcnt  purpf/vi  ihan  in  ii<e  vaA  iccoud  pica  >ncndo(ie<l,  ^ad 
ID  Mticr  md  differeot  pan*  of  the  said  cloac,  oot  of  die  nd 
waf,  in  Lhat  pica  itietiuoned.  in  manner  and  form  u  ikl 
(4  i9  bath  ftbure  thereof  compUincd  against  him  the  sud 
C  O  t  which  said  trespasses  a1yj\e  r.enlf  assigned  arc  Other 
WiddiKreni  trespasses  than  ibe  said  trespasses  in  the  aid 
MCbiid  pica  mcniioned,  and  therein  aitempied  to  be  jastifiedi 
wherefore,  inasmuch  as  the  said  C  D  hath  oot  answered  Dk 
Kidd  trt:«pafii»es  above  oewlr  assigtted,  he  the  said  -^  4 
pni}'>  judgment  and  his  damages  by  him  sustawed  tn  oc- 
cftbitin  of  the   coinnutting  thereof,  to  be  (u^udged  to  hin 

Tiie   lihi-  Aad  as  to  the  said  plea  of  the  said  C  D,  by  him  KcMi^ 

"nS^itnt*      ■b"**'  picaiicd,  the  said  A  B  saith,  that  he  the  said  -*  ^  >? 

reason  of  any  tiling  by  the  said    C  Dm  that  plea  alteg4 

ou^lit  not  to  be  barred  from  having  or  maintainit^  his  sforesud 

action  thereof  against  him  the  said  C  D,  because  Jie  »i^ 

tliiki  ho  exhibited  his  bill  against  the  said  C  D,  and  broi^U 

^k   Iiii  suit  thcreuponi  not  for  the  said  supposed  trespasses  io  ilw 

^r  jiiiroJuctory  part  of  the  said  second  plea  mentioned,  buif' 

,      ^a    that  the  said  C  D,  on,  kc.  [a*  in  f Ac  la»t  fireeeitni  Jtv»  m 

•        W^    tbtluk  to  the  end.] 
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171  the  K.  B.  (or  «  C.  P.**  ©r  «  -ErcAeyfwr/*) 

TemLi  48  G<ro.  JIF. 

And  the  said  C  Z>  as  to  the  said  replication  of  the  said  A  B  In  general 
10  the  said  second  plea  of  him  the  said  C  />,  and  which  the  |^  ^'"jljjjj^ 
said  A  B  hath  prayed  may  be  inquired  of  by  the  country,  doth  coiieludiiii^  tm 
the  hkf. 

And  the  said  C  Z)  as  to  the  said  replication  of  the  said  A  B  s.Commenee- 
to  the  said  second  plea  of  him  th^said  C£>,  saith,that  the  said  jlli^er*^  10*^11 
A  B  ought  not,  by  reason  of  any  thing  by  him  in  that  replica-  »P«.«>«*  repU- 
tion  alleged,  to  hare  or  roamtam  his  aforesaid  action  thereof 
against  him  the  aeid  C  D.    Because  he  saith,  that,  &c.  {here 
9tate  the  subject  matter  qf  the  rejtdnder^  and  if  it  deny  the  re* 
plication^  conclude  thus ;)  And  of  this  he  the   said  C  D  puts  3.  Condnsiaa 

•  •  ir  ^1  .  e  ^O   the     CfNUI- 

himself  upon  the  country,  &c.  xrj. 

And  this  he  the  said  C  Z)  is  ready  to  verify ;  wherefore  7  CondosHm 
he  prays  judgment  if  the  said  A  B  ought  to  have  or  main-  ^'[^„*  ^^tA- 
tain  his  aforesaid  action  thereof  against  him  the  sdd  C  J9, 


(m)  The  emnmencement  of  the  re-  oondly  abore  pleaded  in  bar,  as  to  the 

joinder  vometiroes  is  thus  :  **  and  the  said  supposed  trespasses  in  the  intro- 

said   CD,  as  to  the  said  plea  of  the  duetoty  part  of  that  pica  oientioned, 

■aid  A   By    by    bim    above    plead-  says**  fcc.    But  Uiin  form  seems  t» 

ed,    by   vay  of   reply   to  the  said  be  unnecessarily  proUz. 
^ea  ofhhn  the  nid  C  A  by  him  se- 


•         — 
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■/.  L'.  Ini-)  lion,  ul  Ki'fira.']    IJccatitc  he  suitli,  tli»t  the  said  meat, 

"■""  (Iriiik,  wiishiiiR,  liHluir.i;,  and  other  supposed  necessaries,  'bi 

iliiit  [lie  said  first  und  sccoiul  counts  of  ihe  suirf  dtcluriitiun  resjKct- 

t,B-  ivdy  niciitioned  lo  \\mc  Xkiu  futttid  and  provided  by  tbe  said 

'7    ^  S  foi'  the  said  C  /^.  und  the  said  jjoijds  »arcs  and  mercIuB- 

dist,  ill  tliu  s.iid  third  and  fuiirlh  counts  of  ihc  said  dccUralkiB 

ri'spcctivcly  niL-niioncd,  to  liavc  bfcn  sold  and  delivered  byib* 

£;ii(l  .!  /}  to  tlic  said  C  D  were  lint  necessary  or  suitable  la  ti« 

dcjjrcc,  estate  and  condition. of  him  tlie  said  C  D,  and  that  ito 

s;iid  money  in  the  said   sixth  cmnU   of  tlie   said  dedaiWJM 

mentioned  to  liuve    been  paid,   laid  out  and  expended  by  tbe 

sni!  -^  n,  lo  and  lor  the  use  and  on  the  kccount  of  ibesuld 

C  I),  was  not  so  paid,  laid  out  and  espcDiled  by  the  saJd  A^ 

in  aud  alioni  the  purchase  of  such  necessaries,  in  manner  vnt 

i'oi'nl   as  the  said  ^  U  hath  above  in  his  vud  replii.iition  to  tlw 

s:iid  scrond  plea  of  him   the  said  C  B  in  that  behalf  altegei; 

and  of  this  he  the   said  C  D  puts  himseJf  upon  the  couo' 

tjy,  &c. 

li-ji-  \_.k!h  non,  as  cuff,  658.J  Because  he  saith,  (hat  he  tt* 
[j^'t   said  C  /)  (hil  not  uftcr  he  attained  the  age  of  iweniy-one  yesf*i 

and  before  the  commencement  of  this  suiti  assent  to,  nliSfn' 
rwi-  confirm  the  said  sevei-al  promises  and  undertakings  in  it* 
tl,nt  said  declaration  mentioned,  or  any  or  eitlier  of  thenii  in  mU' 
Z''':  ner  .inil  form  as  the  said  ji  B  hath  above  in  his  swd  repHci- 

lion  in  that  belmlf  alleged  ;  and  of  tlus  he  the  SMii  Ci>}im 

himself  upon  the  country,  &c, 

[.4rtio  noif,  at  mile,  658.]     Because  he  saith,   that  thoajS 
!|f"  t:  ue  it  is,  that   he  the  said  C  D  did  make  wch  promise  and 


r  aoit  tke     S9I>.  and  teethe  jireeBdenUn^ '»•• 
1  Will.  Hi-    a  Butt.  »»■ 


i: 


"»• 


REJOINDERS  IN  ASSU!V|PSrt. 


659 


nndertaking,  as  to  die  said  sum  of  — I.  parcel,  &c.  before  iho  To  tender,     ^ 

exhibiting  of  the  said  bill  of  the  said  Ji  /i,  as  in  and  by  the 

said  bill  is  alleged,  yet  the  Siiid  C  D  in  fact  saith,  that  he  the 

said  C  D  did  not  at  luiy  time  before   the  issuing  of  the  said 

writ  of  laiiiai  as  aforesaid,    »|>romisc   and   undertake    to    i>ay         *   66d 

the   said  ^  S  the   said  sum   of  — /.  parcel,   8cc.  in    manr.er 

and  form  as  the  said  ^  B  hath  above  in  his  said  replication  in 

that  behalf  alleged  ;  and  of  this  he  the  said    C  D  puu   himself 

upon  the  country,  Sec. 


[jlctio  notiy  as  ante^  658.]     Because   he   saitb,   that   by  the  Torepiic«tio» 
course  and  custom  of  the  said  court  of  our  said  lord  the  king  staiino*  the 


here,  a  writ  of  latitat  sued  out  after  the  end  of  any  term,  is  ^""®  ^^'i"  .*' 

'  -^  '  "WHS  renlly  is- 

supposcd  to  have  issued  out  of  the  said  court  here  within  the  B"ed,:<iid  ten- 
terra  next  preceding.     And  the  said    C   D  further  saith,  that  ihat  timc.(/) 
the  said  writ  of  latitat  in  the  said  replication   mentioned,   was 
really  and  truly  sued  out  of  the  said  court  here,  by  the  said 
A  -/?,  after  the  '2Stb  day  of  jVovembcr^  in  the  said   replication 
mcnlioncd,  (being  the  last  day  of  Michaelmas  term,  in  the  said 

year  of  our  said  lord  the  king,)  that  is  to  say,  on  the  8th  day 

of  Dccefnbcr^  in  that  year,  and  on  the  day  and  year  last  afore-  ' 

said,  was  signed,  according  to  the  form  of  the  statute  in  such 
Ciisc  made  and  provided,  t  s^nd  that  the  said  C  D  before  the 
said  writ  of  latitat  was  so  really  and  truly  sued  out  of  the  said 

court  as  aforesaid,  to  wit,  on  the  said day  of——,  at,  &c. 

aforesaid,  did  tender  and  offer  to  pay  the  said  sum  of-—/.  parcel| 
kc.  to  the  said  J  B^  in  manner  and  form  as  he  the  said  C  D 
hath  in  his  said  second  plea  in  that  behalf  alleged.  And  this, 
kc.  \cQnciude  vjith  a  vtrlfication^  as  antCy  658.J 

[jictlo   norty    as  ante,    658.]     Because    he    saith,    that    by  The  like    of 
the   course   and  practice   of  this   court,  a  bill  exhibited  in  Ihe^^J^cL^."^ 
the  same   court  by  any    person  as  debtor  of  our  lord   the  *^"^^'* 
king  after  the  commencement  of  any  term,  and  before  the 
cikI  thereof,  may,  when  the  process  upon   which  the  same 
is    founded,    is    returnable    in   the    same   term,    be    stated 


(p)  Sec  the  nplu-ntion,  mite,   59/,  508,  imd  the  prrec^ient,  e  Rmr    ns^2. 


» 


1 


060 

To  tender. 
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REJOINDERS 

and  allej^ed  to  have  been  exhibited  at  any  time  in  such 
term  afrer  the  Cduse  of  action,  upon  which  such  bill  h  founded) 
*is  therein  stated  to  have  accrued,  akhouj^h  in  truth  a iid  in 
fact  such  bill  was  not  exhibited  at  the  time  at  which  it  wl.s  so 
stated  and  alleged  to  have  been  exhibited,  bat  at  a  prior  or 
subsequent  time,  and  the  siiid  C  D  saith,  that  although  the 
said  declaration  is  entttle<l  generally  of  this  term,  and  although 
it  is  stated  and  alleged  in  the  introductory  part  thereof,  that  the 
said  ji  B  came  as  a  debtor  before  the  barons  of  this  exche- 
quer, on,  Sec.  in  thiii  same  term,  and  complained  by  his  bill 
against  the  said  C  />  as  present  in  court  the  same  day.  Yet 
the  said  C  D  saith,  that  the  said  bill  was  really  and  in  truth 
exhibited  by  the  said  A  B  against  the  said  C  D,  after  the  said 

—  day  of ,  that  is  to  say,  on,  &c.  in  this  same  term 

and  not  before.  And  the  said  C  D  further  says,  that  the  said 
A  B  commenced  this  action,  and  sued  out  of  tlie  said  court 
here  a  certain  writ  of  our  said  lord  the  king,  called  a  aubp^tna 
ad  res/tondcndum,  being  the  first  process  in  this  action  against 
the  said  C  Z),  to  compel  his  appearance  herein  after  the  hour 

of  ten  o'clock  on  the day  of ,  in  this  same  term,  and 

that  before  the  said  commencement  of  this  suit,  and  be^re 
the  exhibiting  of  the  said  bill,  to  wit,  at  the  hour  of  nine 
o'clock  on  the  —  day  of  — ,  at,  &c.  aforesaid,  he  the 
said  CD  was  ready  and  willing,  and  then  and  there  tendered, 
and  offered*  to  pay  to  the  said  A  B  the  said  sura  of  — /.  pared, 
Sec.  in  manner  and  form  as  he  the  said  C  D  hath  above  in  his 
said  second  plea  in  that  behalf  alleged.  And  this,  &c.  [foa- 
clude  with  a  verification^  aa  ante,  658.] 


To  repliea.         [jlctio  non^  a^  ante^  658.1     Because  he  saith,  that  the  said 
tion  lo  plea  of        •-  .      -^ 

tender  of  a     '^  B  did  not,'  after  the  time  when  the  said  supposed  causes  oF 

no**Micb^Sc-'  action,  in  the  said  declaration  mentioned,  accrued,  and  before 
jnftod. 


*  662 


the  said  C  D  tendered  and  offered  to  pay  the  said  sum  of 
parcel,  8ic.  as  he  the  said  C  D  hath  in  his  said  plea  in  that  be- 
half, alleged,  demand  the  said  sum  of  -W.  parcel,  Sec.  of  and 
from  the  said  C  D  or  request  him  to  pay  the  same,  or  wiy  part 
thereof,  in  manner  and  form  as  the  s««id  A  B  hath  above  in  his 
said  replication  *inthat  behalf  alleged  ;  and  of  this  h^  the  said 
CD  puts  himself  upon  the  countiy,  S(c. 


7 


I 


IN  ASSUMPSIT.  ,  662 

\Actio  noth  ^  fl«>'^  ^58.]     Because  he  saith,  that  the  said   To  tender, 
4  B  did  not,  after  the.  making  of  Uic  s^d  tender  in  the  said  ^o  repiic*. 
la^tplea  mentioned,  and  before  the  exhibiting  of  the  said  bill,  tion  to  i^caof 
demand  of  or  request  the  said  C  -D  to  pay  to  him  the  said  A  B  ^^u^^nent 
the  said  sum  of  -^L  parcel,  &c.  in  the  said  plea  mentioned,  in  ^,^^;^«;i;I;^^^, 
manner  and  form  as   the  said  A  B  hath  above  in  his  said  re-  (7) 
plication  in  that  behalf  alleged.     And  of  this  he  the  aaid  CD 
puts  himself  upon  the  country,  &c. 

{JctiQ  nofiy  as  ante^  658.]     Because  he  saith,  that  the  said  To  release. 
deed  of  release  in  the  said  second  plea  mentioned,  was  had  and  {J^^j'"';',;^^''',^. 
obtained  fairly,  and  not  by  tbe  fraud  or  covin  of  the  said  C  Dm  ^y'^^^  ^^^  "1^* 
manner  and   form  as  the  said  jf  B  hath  above  in  his  said  re-  (i.) 
plication  in  that  behalf  alleged  ;  and  of  this  he  the  said   CD 
puts  himself  upon  the  country,  &c. 


[Jttio  non^  as  ante^  658.]     Because  he  ssdth,  that  the  said  Z\t  statute  of 
several  supposed  causes  of  action  in  the  said  declaration  mcr^%  ^\  " 
tioned,  did  not,  nor   did  any  or  either  of  them  accrue  tr,  the  thai  the  ac 
said  J  B  within  six  years  next  before  the  issuing  of  Vhe  said  ael"  ue  \i  i?iiia 
precept  {or  "  v)Ht'')  in  the  said  replication  to  the  F^aid  second  gu^^^X^^ril' 
plea  mentioned,  in  manner  and   form  as  the  said  A  B  hath  («) 
above  in  his  said  replication  in  that  behalf  alleged ;  and  of  this 
he  the  said  C  D  puts  himself  upon  the  country,  See. 

*    \Same  m  the  ftre cedent^  antc^  660.  to   the  obcliak^  and  then  Tq  repiica- 
firoceediu  foUoiva :]     And  the  said  C  D  further  saith,  that  he  Jjj^"^/,jj^jl''^*' 
did  not  promise  or  undertake,  in  manner  and  form  *as  the  said  the  time  when 

it  wfis  issued 

A  B  hath  above  thereof  complained  against  him  at  any  time  aiul  non  as-' 
within  six  years  next  before  the  said  writ  was  so  really  and  in  J"x"^!f,*po8*^S 
trutK  issued  as  aforesaid.     And  this,  £cc.  [conctude  with  a  ve*  ^ibat  tin)c.(0 
rificationy  aa  ante,  658.3  *   663 


(9)  Seethe  replication,  an/«,  601.  («)  Sec  the  reptication,  ante^  606. 

and  the  preeedentSy  3  Wentw.  181.  and  the  precedents,  5  Wentw.  Index, 

3  Wcntw.  Index.    As  to  the  hiv,  see  5iO.  fee. 

1  £sp.  Rep.  116.  (/)  See  tlie  replieatioD,  ante,  60G. 

(r)  Sec  tJie  replication,  aiiej  603.  and  the  pi-eccdent  and  lav,  S  Btirr. 

and  '3  Wentw.  Index,  12.  and  13.  952-    S  Wentw.  liidcx,  90. 

Vol.  II.  [  rs  ] 


£^3  REJOINDERS  IN  ASSUMPSIT. 

Statute  of  [jictio   non\  as  ante^  6^58.]     Because  he  saith,  thaC  the  said 

UmitauQ.is.      ^^..^  j^  ^j^g  ^.  j^  replication  mentioned,  was  issued  by  the  said 

the^'il.t«ut  xii  A  B  with  intent   to  attach  him  the  said  C  D  by  pledges,  and  ,^ 

writ  («)^*^^      then  to  enter  and  record  his  appearance. in  the  said  court  here,  i 

and  upon  such  appchrance  so  recorded  and  entered  according 
to  the  custom  of  the  said  court  here,  to  declare  against  him 
the  said  C  £>  in  a  certain  plea  of  debt  upon  demand  for  the 
sum  of  — I.  Without  this,  that  the  said  original  writ  was  is- 
sued with  intent  that  the  said  J  B  upon  the  appearance  of  the 
said  C  Ds  should  declare  against  him  the  said  A  B  m  manner 
and  form  as  he  the  said  A  B  hath  above  alleged.  And  tliis,  &c. 
[conclude  with  a  verification^  as  ante^  658.] 

To  re]>Hcft-  [Actio  non,  as  ante^  658.]  Because  he  saith,  that  the  said 
f!??H\«n^rVil^'  ^  B  did  not  exhibit  his  said  bill  against  him  the  said  CD,  wkh- 
bty^iul  81 »,  \^  si^f  years  next  after  his  the  said  C  D^s  first  return  into  this 
t".  ■  «fM  n.At\-  kingdom  from  beyond  the  seas,  after  the  accrumg  of  the  said 
vh'.in  '*i\-  several  causes  of  action  unto  the  said  A  B  in  manner  and  form 
y4t,is  of  ci.-  I     g^j^  J  jj  j^^^l^  above  in  his  said  replication  in  thatbehaif 

retuiu-Cu.)       alleged.     And  of  this  he  the   said  CD  puts  himself  upon  the 
couiitiy,  Sec. 


Jo-ttitis^t  exc'  [Actio  71071^  as  ant e,  658]  Because  he  saith,  that  no  gtwds 
cji  (jjj,  oc.      ^^  chattels  of  the  said  E  /'deceiseil,  at  the  time  of  his  death, 

To  nplica- 

ti->n  tii;a  as-  have,  Since  the  exhibiiini^  of  the  bill  of  the  said  A  B  against 
t^>^hamt  since  ^™  ^*^®  ^aid  C  D,  in  this  behalf,  come  to  or  been  in  t^e  hands 
tj.ecKhi:.ivingj  of  i^\j^  ^\^^  ^.^\^\  C  D  2is  administrator  as  aforesaid  to  be  adml- 

tJie  bill,  <ieriy-      ^     .^ 

in^  the  tact,     nistercd,  in  manner  and  form  *as  the  ssAdA  B  hath  in  his  said 
*   664         repJicaiion   in  that  behalf  alleged  ;   and  of  this  he  the    said 
C  D  puts  himself  upon  the  countiy,  8cc. 

tirn'^thiuTlie  [Actio  noTiy  as  ante  658.]  Because  Jie  saith,  that  the  said 
juttgrornts  a-  mdurment  in  the  said  first  plea  of  him  the  said  C  D  first  men- 
ft-ii'iauts  \ix're  tioncd,  was  hud  and  obtained  for  a  true  and  just  debt,  realljr 

obtMincil    by 
frail.  1,  deny- 

ius^  the  fi-^Ud.    _^ i    ,    n. 

(^)  , 

(w)  Sec    the  precedent,   I  Latv.        {y)  See  the  repUcatioo,  OTtfie,  610. 

10(>.  Rnd  S  Wcutw.  Index,  20.  *     (2)  Seethe  replicatiitn,  ante^  6U». 

(a-)  Seethe  rtpliesition,  ante^  607.  and  the  precedents,  3  Wentw.  lodex^ 

and  tlic  pr^o^ent,  1  We&tw.  327.  S6.  &««    1  Saimd.  103.  in  the  AOtet. 
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and  truly  due  and  owing  to  the  said  £  F^  and  not  by  the  fraud  ji^mmt 
or  covin  of  him  the  said  C  /),  or  with  his  intent  to  defraud  the  ^^°^^*  ^'' 
said  ji  B  oi  his  said  debt,  in  manner  and  form  as  the  said  A  B 
hath  above  in  his  said  replicaiion  in  that  behalf  alleged  ;  and 
the  said  C  D  farther  saith,  that  the  said  judt^ment  in  the  said 
first  plea  of  him  the  said  C  D  secondly  mentioned,  was,  &c. 
(similar  denial  to  each  judgment ;)  and  of  this  he  the  said  C  D 
puts  himself  upon  the  country,  &c. 


exe- 


REJOINDERS  IN  DEBT. 


[Similiter  to  the  replication  concluding  to  the  country ^  as  ante^   On  mwards. 
658.]     And  ^he  said  C  Z)  as  to  the  said  replication  of  the  said  To  repiioa- 
A  B  to  the  said  second  plea  of  him  the  said  C  D  saith,  that  awarfl,  cJony> 
the  said  A  J5,  by   reason  of  any  thing  by  him  in  that  replica-  ^P^^^  award. 
tion  alleged,  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him  the  said  C  i>,  because  he  says,  that  the  said 
E  F  and  O  H  did  not  make  any  such  award  of  or  concerning 
the  said  premises,  in  manner  and  form  as  the  said  A  B  hath 
above  in  his  said  replication  alleged  ;  and  of  this  he  the  said 
A  B  puts  himself  ui)on  the  country,  &c. 

*  665 
*[_Similit€r  to   replication  concluding  to   the  country^  as  antCy  q„  batttaniu 

65  S,     Commencement  ojf  rejoinder  to  special  replication^  as  ante^  bonds,  &c. 
658.]     Because  he  saith,  that  the  inhabitants  and  parishioners  inVuorTiwM^ 
of  the  said  parish  were  not,  nor  were  any   or  either  of  them  ^2^y.   *•''"**» 

*   ^  '  strewing  da- 

forced  or  obliged  to  expend  the  said  sum  of—/,  or  any  part  niRj;c,   non 

thereof,  for,  m  or  about  the  procunng  necessary  food  or  nou-  ^i,) 

rishment  for  the  said  child,  nor  were  the  said  inhabitants  or  pa- 


(fl)  See  the  replication,  ante,  619.  damiiificntusy  he    cannot  afterwards 

{b)  See  the  replication,  ante,  C^ii.  rejrin     that    the  panahionci-a  were 

and  the  preeedent»  of  rejoinders,  7  damnified  of  their  own   wrong,  fpr 

Wcntw.  Index,  615.     5  Wcntw  5.^1.  that  wmiUI  be  a  ilvpartiire,  %  Saand. 

If  tlw  defendant  haa    ptead«d    twn  80.  1  H.  Bla.  253.  l  Sauud.  113. 
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REPLICATIONS  IN  REPLEVIN.. 

» 

tardy  rlshloQcrS)  OF  any  OF  either  of  themf:  damnified. by  reasoii  or 
on  account  of  the  maintenance  or  bringing  up  of  the  said 
child,  in  manner  and  form  as  the  said  A  B  hath  above  in  his 
said  replication  in  that  behalf  alleged  ;  and  of  thi^  he  the  said 
C  D  puts  himself  upon  the  cofuntnf  >  £cc. 

?plica-        \ Commencement^  as  ante^  658.1   Because  he   saith,  that  tbc 

onecl"    said  E  F  after  the  making  of  the  said  writing  obligatory,  and 

^  Y"    after  he  had  received  the  said  monies  in  the  said  replication 

^  <lid  mentioned,  and  before  the  exhibiting  of  the  said  bill,  to  wil, 

'    ^'     on,  &c.  at,  &c.   aforesaid,  well  and  truly  accounted  for  and 

paid  the  same  sums  ofSnoncy  received  by  him  the  said  E  F , 

a^  aforesaid.     And  this  he  the   said  CZ)  is  ready    ta  verify  i 

wherefore  he  prays  judgment  if  the  said  J  B  ought  to  have  or 

maintain  his  aforesaid  action  thereof  against  him,  See. 


»»»m 


(c)  See  the  replication,  ante,  623,    Wentw.  Index,  616. 
a&d  the  precedents  of  rejoiaden,  7 


\. 


)6  ♦REPLICATIONS  IN  REPLEVIN. 

In  the  K,  B.  (or  «  C.  P.) 

Termy  4%  Geo.  III. 

eral        ats.   V  And  the  ssdd  CD  as  to  the  said   plea  in  bar  oi  tnc 
er  to      •^  ^«  J  *aid  '^  B  by  him  first  above  pleaded,  and  which  he  hadi 

li»!c^o  P'^^y^^  ™ay  be  inquired  of  by  the  country,  doth  the  like.  i 

inti*y. 

CD"),  y 

ats    V  And  the  said  C  D  as  to  the  said  plea  in  bar  of -the  saifl        , 

?nce«         »*•«»•    ^  r  •  L  J 

fare.     ^  5.  J  ^  5  to  the  said  first  avowry  of  him  the  said  C  D  vm        > 

\   ■*     that  he  by  reason  of  any  thing  by  the  said  ^  -5  in  that  plea 

above  alleged)  ought  not  to  be  barred  from  avowing  (or  **  ^' 

fmowledging*')  the  taking  of  the  &<dd  cattle,  goods  and  chatttlaiB 


4> 


•  REPLICATIONS  IN  REPLEVIN,  ggg 

tlie  89id  declaration  mentioned  in  tlie  sdd  pkce,  in  which,  &c.  Jh^eneraL 

end  justly,  &c.  because  he  saith,  that,  &c.  (or  if  the  rrpUcauon 

merely  rroaaert  matter  tUcged  in  the  av(mry  or  cognisance^  say^ 

because  «  as  be/ore^*  he  saith^  i^c.     Here  state  the  subject  matter 

of  she  refiUmtion^  md  if  it  be  merely  in  denial  of  the  /ilea  in  bar^ 

conclude  to  the  country  asfbUows :)  And  of  this  he  the  said  Cp  ConcJubion  to 

puts  himself  upon  the  country,  &c.  ^^^  countiy. 

And  this  he  the  said  C  £)  is  ready  to  verify  ;  wherefore,  as  Conchision 
before,  he  prays  judgment,  and  a  return  of  the  said  cattle,  ra^ulcJf '^" 
goods  artd  chattels,  together  with  his  d^images,  8cc.  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  to 
be  adjudged  to  him,  &c. 

*  667 
♦And  the  said  CD  as  to  the  plea  in  bar  of  the  said  ^  5  as  r^rj-efit,  &c. 

to  the  said  sumof  — /.   residue  of  the    said  rent  in  the  said  Tppteainbar 

,        ,  "  *•   of   a    tender, 

avowry  mentioned,  saith,  that  he  the  said  C  D,  by  reason  of  '^^"'•J  "^  te*^-^ 
any  thing  by  the  said  ^  B  therein  alleged,  ought  not  to  be  '^^'^'^^^ 
barred^  from  avowing  (or  ^^acknowledging")  the  taking  of  the 
s^  caule,  goods  and  chattels  in  the  said  declaration  men- 
tioned, in  the  said  place;  in  which,  &c.  and  justly,  &c.  because 
he  saith,  that  he  the  said  ^  5  did  not  tender  or  offer  to  pay  to 
him  the  said  C  Z)  the  said  sum  of  — /.  of  the  rent  aforesaid,  in 
manner  and  form  as  the  said  ^  B  hath  above  in  his  said  plea  in 
bar  alleged ;  and  of  this  he  the  said  C  D  puts  himself  upon 
the  countiy,  &c.  ; 

^Commencement  as  in  the  last  firecedent.-]     Because  he  saith,  To  a  pien  in 
that  after  the  said,  &c.  {the  day   when  the  rent  became  due,  as  ^''^^  "  ^''' 
stated  in  the  avowry,)  and  after  the  said  supposed  tender  in  that  "'^^a^cfT  *?or" 
plea  mentioned,  and  before  the  taking  of  the  said  goods  and  "queu?  t." . 
chattel*  in  the  said  place,  in  which,  &c.  to  wit,  on,  &c.  afore-  "•"'^•^•^) 
said^  at,  «cc.  aforesaid,  the  said  £  F  demanded  of  the  said  A  B 
the  said  sumof  ^.  the  residue  of  the  said  rent,  and  required 
him  to  pay  the  same  to  the  said  E  F,  which  the  said  A  B  then 
and  there  wholly  neglected  and  refused  to  do  ;  wherefore  the 


^  W  As  to  Ai,  oondudo,,,  .ee  a^,  '  (/)  See  the  plea  In  bar,  ante,  6S2. 

(l^  9I*.  A^    I          u.        .  ^^  **  *"  replieaUoiis  of  «  aubscquent 

te;  see  tbe  plea  in  bar  and  notes,  4einAad,  ante,  600 

onte,  688.  * 


% 


REPLICATIONS 

'ama^e     said  C  2)  as  the  bailiff  of  the  said  M  F^  veil  acknowledges  the 
^'  taking  of  the  said  goods  and  chattels  in  the  s^d  place,  in  which, 

&c.  and  justly,  &c.  for  and  in  the  naise  of  a  distress  for  the 
said  rent  so  due,  in  arrear,  and  unpaid  to  the  said  jS  ^  as 
aforesaid  ;  and  the  said  rent  stiirretuains  so  due  and  unp;dd  ni 
manner  and  form  as  the  said  C  D  hath  above  alleged.  And 
this,  Sec.  [conclude  tvitha  verification^  as  aniCy  666.1 

plea  in        \JPrecludi  non^  as  ante^  666.3    Because  he  saith,  that  he  the 
the  de-  Said  C  Dj  after  the  making  of  the  said  demise  in  *the  said  plea 
iff^^'sta^  in  bar  mentioned,  and.  whilst  the  said  j1  B  was   possessed  of 
I  witice  the  said  place,   in  which,  Sec.  under  and    by  virtue  of  the 
gg        said    demise,    as    tenant   thereof    to    the   said    C  />,    and 
half  a  year  before  the  ■         day  of         ,  ui,  D.         ,  to  wit> 
on,    &c.  at,  &c.   gave  due  notice  to,  and  then  and  there  re- 
quired the  said  ji  B  to  quit  and  deliver  up  the  possession    of 
the  said  demised  premises,  with  the  appurtenances,  unto  him 

the  said  C  D^  on  the  said day  of »  ^.  D,  ■       then  next 

following,  and  by  means  thereof  afterwards  and  before  the  s^ 
time,  when,  8cc.  to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
tenancy,  and  the  estate  and  interest  of  the  said  C  D  in  the  said 
demised  premises  and  the  said  place  in  which,  &c.  with  the  ap- 
purtenances, wholly  ended  and  determined,  to  wit,  at,  Sec 
afoi*esaid,  t  and  thereupon  the  said  C  D  after  the  said  ti^nancy 
was  so  ended  and  determined  as  aforesaid,  and  before  the  said 

time,  when,  8cc.  to  wit,  on  the  day  of ,  in  the  same 

year,  entered  into  the  said  place,  in  which,  &c.  and  then  and 
there  became  and  was  lawfully  possessed  thereof,  and  continued 
so  possessed  until  the  said  time,  when,  &c.  and  because  the 
said  cattle,  after  the  said  demise  became  and  was  so  ended  and 
determined  as  aforesaid,  and  whilst  the  said  C  D  was  so  pos- 
sessed as  aforesaid,  and  at  the  said  time,  when.  Sec*  were  wrong- 
fully in  the  said  place,  in  which,  8cc.  treading)  8cc.  [eonchtde 
aaantcy  517.  666.  with  a  verification,'^ 


{g)  See  the  plea  in  bar,  antCj  C34.    of  a  notice  to  quit,  aiUe,  183,  IS4. 
and  7  T.  R.  431.  As  to  the  statement 


I 


«      t 


IN  REPLEVIN. 
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'    \PTtcludi  noHy  o«  c«/e,  *^666.]    Because  he  sailh,  that  he  Th  thmage 
tlie  s«dd  C  Z),  and  ali  other  the   tenants  and   occupier^  of  j^^^''"**- 

•  the  said  close)  in  wlii^h)  Sec.  for  the  time  being,  from  time  bar  of  defect 
whereof  the  memoty  of  man   is  not  to  the  contrary,   have  nur^of^'de-" 
not  repaired  and   amended^  Bor  have  been  used  and  accus-  tendant's  ob- 
tomed  to   repair  and   amend,    nor  of  right  ought   to   have  pair.  (A) 
♦repaired  and  amended^  nor  ought  thff  said   C  D  before  or  at        *  669 
the  stid  several  times,  when,  &c.   of  right  to  have  repaired 

and  amended,  nor  still  of  right  ought  to  repair  and  amend,  the 
said  hedge  and  fence  between  the  said  close  of  the  said  C  D^ 
and  the  said  close  in  which,  &c.  when  and  as  often  as  occa* 
sion  hath  required,  to  prevent  cattle  feeding  and  depasturing 
or  being  in  the  said  close  of  the  said  C  Z),  from  erring  or  es- 
cs^ing  thereout,  through  the  defects  and  insufficiency  of  the 
said  hedge  and  fence,  into  the  said  close  in  which,  &c.  and 
doing  damage  there  in  manner  and  form  as  the  said  ^  B  hkth 
above  in  his  said  plea  in  bar  in  that  behalf  alleged  ;  and  of  this 
he  the  said  C  D  puts  himself  upon  the  country,  &c. 

{Predudi  notiy  ae  ante,   666.]     Because  he  saith,  that  the  The  like  c?c- 
tod  hedge  and  fence  in  the  said  plea  in  bar  mentioned,  before  of^'feno^^'^*^ 
or  at  the  said  time,  when,  8cc.  were  not  ruinous,  prostrate,  or 
fallen  down  for  want  of  needful,  or  necessary  making,  repair- 

♦  ing,  or  amending  thereof  in  manner  and  form  as  the  said  J  B 
bath  above  in  his  said  plea  in  bar  in  that  behalf  alleged ;  and 
of  this  he  the  said  C  D  puts  himself  upon  the  country,  &c. 


[Predudi  non,  as  ante^    666.]  Because   he   Sjaith,   that   the  To  «  plea  m 

said  A  B  and  all  those  whose  estate,  &c.  (here  deny  the  riicht  of  ^*^  ^  l^ 

'  N  ?  o        *f    avowry   rta- 

eommon  as  stated  in  the  filea  in  bar  to  the  end  of  theivords^  "o*   ma^e-feaaant, . 
...  .   ,       .         •  staling  a  rigUt 

to  the  said  messuage  and  land  with  the  ap/iurtenances  belonging  of  common 

and  appertaining;'  and  conclude  as  follows :)  in   mamier  and  ^uo^  'traveiir 

sing  die  right 

of  common. 
, . : . .      «) 

■ 

{h)  See  the  pleas  in  bar,  cn/c,635,  (i)  See  the  plea  in  bar,  ante^  638. 

656.      Th&  replication  shonld  con-  See  the  replications  in  trespass,  ante^ 

elude  to  the  country,   1  Saund.  103.  650,  651.    Sometimes  the  replication 

The  replication  may  be  that  the  cattle  concludes  with  a  formal  traverse  aitd 

*>Ri»re  unraly,  as  ^^e,  649.  or  that  the  verification;  see   a  Saund.   322.  but 

plaintilftiinted  the  cattle  in,  aa  ante,  tliis  is  unnecessaiy  and  improper,  see 

64P.  arue,  651. 


4k  • 
■* 
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REJOINDERS  IN, TRESPASS.  • 

&>rni  as  the  said  C  J)  bath  abore  in  his  said  plea  in  bar  ia^that 
behalf  alleged ;  and  this  be  the  said  C  D  {i^j^ya  may  be  ia- 
qiiired  of  by  the  country)  &c.  -      . 
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♦REJOINDERS  IN  TRESPASS. 


r 


V 


In  the  K,  B.  («  C.  P/'  or  «  Exchequer.'*) 


Termy  48  Geo,  IIL 


J    ^         •       ats.   I  And  the  said  C  Z),  as  to  the  said  replication  of  the  said 
^    ^..  ...  AB,\  A  B  to  the  said  second  plea  of  him  the  said  C  D^  and 

1.    Similiter,  -^  . 

to  replication  which  the  said  A  B  hath  prayed  may  be  inquired  of  by  the 

voacliiding  to  j     •    .i      i-i' 

a»e  couauy.     Country,  doth  the  hke. 

o  'oi  (jer        -^"^  ^^^  ^^^^  ^  ^"i  ^^  *^  '^^  **^^  replication  of  the  saillirf-fl 
to  a  rcpliea- '  to  the  Said  third  plea  of  him  the  said  C  D  saith,  that  the  said 
ing  with  a  ?e.  A  B  ought  not  by  reason  of  any  thing  by  him  m  that  rcplica- 
iihcauou.         ^^^  above  alleged  to  have   or  maintain  his   aforesaid  acti(m 
against  him  the  said  C  O  in  respect  of  the  said  supposed  tres- 
passes in  the  introductory  part  of  the  said  third  plea  and  in  the 
said  declaration  mentioned,  because  he  saith,  that,  &c.  {hcrt 
state    the  subject  matter  of  the  rejoinder^  and  the  coTfcluiiofi  to 
3.  Conclusion   ^hc  country  noUl  be  as  follows  :)     And  of  this  he  the  said  C  D 
puts  himself  upon  the  country,  Sec* 


to    the  eotui 
ivy. 

4/"  Conclusion 
with  a  vcrii^- 
catioD. 


And  this  he  the  said  C  D  is  ready  to  verify  ;  wherefore,  a* 
before,  he  prays  judgment  if  the  said  A  B  oug^bt  to  have  or 
maintain  his  aforesaid  action  thereof  against  him  the  said  C  D 
in  respect  of  the  said  supposed  trespasses  in  the  introductory 
part  of  the  said  third  plea  and  in  the  said  declaration  oo^n- 
tioned,  &c. 


pertu^^  [^c/70  now,  ut  sufira,']     Because   he  saith,  tfiat  he  .the  ^^ 

To  a  replica-  C  D  after  the  making  the  said  demise,  &c.  {sta^  the  notice  ^ 
ajiUe^to*^  the   'OV"^^  and  the  determination  of  ike  tenancy^  firedsety^Q^i^^H 
plainuft;  a  no-  /ireccdent,    ante.    667,   668.    to    the    obtUsk.  ^yingi  "  f^^M 

tice  to  quiL  7  11  J    ^  g    t»9 

*    671      «-«!► 
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eiiher  of  the  aaid  tiinesy  when**  H^c.  instead  of  « the  mvd  ttine^  T»  real pr^ 
^ken"  ^c.  and  then  firoceed  qb  foltoma  :)  and  Uvereupon  he  ^^' 
the  sidd  C  D  after  the  said  tenancy  was  so  ended  and  deter- 
mined as '  aforesaid,  to  wit,  at  the  said  several  times,  when, 
&c.  entered  into*  the  said  d^velling-holise,  in  which,  &;c.  and 
comtnitted  the  said  supposed  trespasses  in  the  Introductory 
part  of  the  sidd  second  plea  mentioned^  a«  he  lawfully  might, 
for  the  cause  aforesaid,  to  wit.  at,  &c.  aforesaid.  And  thiS| 
&c.  \conclude  with   a  venfication^  a«  antey  670.J 

And  the  said   C  i>  as  to  the  said  replication  of  the  said  Ji  B  Rejoinder  re- 
to  the  said  second  plea  of  him  the  said  C  /},  as  before,  saith,  of  common, 
that  he  the  said  C  Z>,  and  all  tliose  whose  estate  he  now  hath,  ^\t^  !J^ 
and  at  the   said  several  times,  when,  &c.  had,  of  and  in  tlie  M 
said  messuage  and  land,  with  the  appurtenances,  in  the  said  se* 
cond  plea  mentioned,  for  the  time  being,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  had,  and  have 
been  used  and  accustomed  to  have,  and  of  right  ought  to  have 
'bad,  and  the  said  C-D  still  of  right  ought  to  have,  for  himself 
'and  themselves,  his  and  their  tenants  and  farmers,  occupies 
of  the  said  messuage  and  land,  with  the  appurtenances,  com* 
mon  of  pasture,  in,  upon,  and  throughout  the  said  close,  in 
which,  8cc.  for  ikll  his  and  their  commonable  cattle,  levant  and 
couciiant  in  and  upon  the  said  messuage  and  land,  with  the  ap- 
purtenances, in  every  year,  at  all  times  of  the  year,  as  to   the 
said  messuage  and  land,  with  the  appurtenances  belonging  and 
appertaining,  in  manner  and  form  as  he  the  said  C  D  hath  in 
his  said  second  plea  above  alleged.    And  of  this  he  the  suid 
C  D  puts  himself  upon  the  country,  &c.  * 


(Jc)  We  have  seen  that  a  replica-  ante,  C5I.  anti   1  Sannd.    103.  b.    IC 

(ion,  denying  a  riglit  of  common,  or  the   replication   bo  improperly   eon- 

any  other  prescriptive  right,  orti^e  clu/ied  with  a  formal  traverse  and. 

obligation  tp  repair  a«  slated  in  the  verification,  the   rejoinder  miwt  re« 

jilea,'  should  ciinclude  to  the  coantr}',  assert  the  ^abject  matter  of  the  plea^ 

und  «Ul)oat  a  format  traverse,  see  as  in  the  abore  pre«e4o^t» 

VOL.^I.       ^  [  76  3 


^ 
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SURREJOINDERS'. 
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^SURREJOINDERS. 


In  the  K.  B.  («<  C.  P."  or  «  Exchequer:') 


Ternij  48  Geo.  Ill, 

Common  agst.  V  And   the   said  ji  J5,  as  to  the  said  rejoinder  of  the  •aid 

.  formof  a«ar-   C  DA  CD    to   the   sidd    repiicutioii  of  him  the. said   A  B  to 
rejoinder.  ^ 

.  the  said  second  plea  of  him  the  said  C/),  saitb,  that  he  by  rea- 
son of  any  thing  by  the   suid  C  D  \n  that  rejoinder  above  <tl- 
«  legcd,  ought  not  to  be  barred  from  having  or  maintaining  his 

aforesaid  action  thereof  against  him  the  said  C  Dy  because  he 
saith)  that,  &c.  (jittate  the  subject  matter  of  the  surrejoinder^  aiid 
Conclusion  to  if  merely  a  denial  of  the  rejoinder ^  conclude  thus  :)     And  this  he 
e  coun  ly.     ^^^  ^^.^  ^  ^  prays  may  be  inquired  of  by  the  country,  &c- 

Conclusion  [If  the  surrejoinder  be  of  neio  mattery  conclude  ifiith  a  -veri^ 

c{»tioft  ia  trea^  fication  similar  to  the  conclusion  of  a  replication.     The  f<*rm  in- 

.  P****  tresfiass  is  as  follows  .-J     And  this    he  the  said  jf  B  is  ready 

to  verify ;  wherefore,  as  before,  he  prays  judgment  and  his  da- 
mages by  him  sustained,  on  occasion  of  the  committing  of  the 
said  trespasses,  to  be  adjudged  to  him,  &c. 


Hejoindor  in 
rcplcm\f) 


*•  673 


And  the  said  A  B,  as  to  the  said  replication  of  the  said 
C  Dy  to  the  said  plea  in  bar  of  him  the  said  A  Bio  tlie 
said  avowry  of  the  said  C  />,  sakh,  that  the  said  C  D 
ought  not,  by  reason  of  any  thing  by  him  in  that  repli- 
cation alleged,  to  avow  the  taking  of  the  said  cattle  in 
*tbe  said  close  in  which,  &c.  and  justly,  &c.  because  he  saithy 
that,  &c.  (^here  state  the  suhjtct  matter  of  the  rt^uindery  and  con- 
elude  to  the  country y  or  tvith  a  verificaiion  as  in  a  'filca  in  dary 
antCy  630.) 


Surrejoinder         ^Precludi  non,  as  ante,  672.]     Because  he  saitli,  ''that  after 

thHt'uioifot^ce  ^^^®  giving  of  the  said  notice  in  the  said  rejoinder  mentioned, 

10    quit   wus  '  > 

■waived. (7/i)  '■ * 


i^i)  See  the  precedents -of  rejoin-        (m)  Sec  UiC  rejoinder,  (UUe,  finv 
der«  in  replevin,    8  Wtnlw.   G— 13.     071. 
Lil.  £nt.  300. 


^1 


j»'. 


«    - 


m    »% 


« 
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■nd  before  the  expiratk)n  of.the  vM  tenancy,  to  wit^  oil)  Ice.  /^  tretpmi* 
atf  8u:.'  aforesaid,  the  said  C>i!7  watved,  relioqiaished  and  ab^- 
doned  the  said  notice,  £thd  then  and  there  assented  and  agreed 
with  the  said  ^  B  to  the  c\>ntinuance  of  the  said  tenancy  in  the 
eaid  replication  nemticKlied,  \aid  the  siid  tenancy  did  continue 
from  thenceforth,  until,  and  at,  and  after  tiie  said  tiine,  when, 
&c.  to  wit,  at.£;c.  aforesaid.  And  this,  &c.  [c<mc(ude  ^th  a 
vcAfication^  as  ante,  672.] 


1 
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REBUTTERS  AND  SURREBUTTERS. 


In  the  K.  B.  (or  «  C.  P.**  or  «  Exchequer.**) 

fTerniy  48  Geo.  III. 

ats.    I  And  the  said  C  D,  as  to  the  said   surrejoinder  of  Ihe  Ttebutterde* 
j1  A.J  said  ji  Bxo  the   said  rejoinder  of  him  the   said  C  D  '^^^,\\^,^^^ 
to  the  said  replication  to  the  said  second  plea  of  him  the  said  CD,  notice  to  qitk. 
aaith,  that  the  said  A  B  ought  not,  by  reason  of  any  thin^  by 
him  in  that  siuTCJoinder  aneg;ed,  to  have  or  maintain  his  afore- 
fiuid   action  "against   l^ni,    in   respect   of  the  said    supposed 
trespassea   in   thef  iiurt>ductory  pait  of  'the  said  second  plea 
mentioned^  because  he   saith,  that   he  the   said  C  D   did  not 
•waive,  relinquish  or  abandon  the  said  notice,  or  assent  or  agi-ee 
with  the  said  A  B  *io  the  continuance   of  the  said  tenancy  in         *  674 
the  said  replication  mentioned,  nor  did  the  same   continue  in 
manner  an^  form  as  the  said  A  B  hath  above  in  his  said  sur- 
rejoinder in  that  behalf  alleged  ;,  and  of  this  he  the  said  C  D 
puts  himself  upon  the  country,  &c. 

In  the  K.  B.  {or  <*  C  i^/'  or  "  Exchequer:*)  "         *     * 

.  -*—  Term,  48  C<ro.  III. 

A  B 


B^       • 

t.   I  And 


*  **    .  agt.   I  And  the  sa^  J  B  bs  to  4l>e  sgid  rebutter  of  thfe  said  Surrebutter,^ 

*  *  C  D.j  C  D  and  whereof  he  hath  put  himself  upon  the  cownlry,  ""^i'^*^^- 


doth  the  like. 


r 
-■ 


« 
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PLEAS,  &c  TO  NEW  ASSKJKMENTS.      ' 


PLEAS,  &c.  TO. NEW  ASSIGNMENTS. 


In  the  K.  B.  {or  ^i  G  P."  or  «  Exchequer y) 

Tervh  *8  G«).  III. 


GeoenJiastte,     ats.    V  ^"^   ^^®  ^^^  ^  A  ^s  tQ  thf   said  seTeral  «iippose4 
to   new  as.    ^  bA  tctspasses  abovfc  ncMrly  jAssioned,"  saitb,  that  he  is  not 

•ignmenL  »  ^ 

guilty  thereof  in  manner' and  form  as  the  said  ^  B  hath  above 
thereof  complained  against  him  ;  an4  of  tliis  he  puts  himself 
upon  the  countiy,  &c.  • 

Commenec.  •  And  for  a  further  plea  in  tfiis  behalf,  «s  to  the  Said  several 
eial  plea  to  a  supposed  trespasses  above  newly  assigned,  the  said  C  Dyijj 
wu^M^'  ^^^^  of  jLhc  court  here  for  this  purpose  first  had  and  obtuined, 
according  to  the  form  oC  the  statute  in  that  case  made  and  pro- 
vided, saith,  that  the  said  ji  B  ought  not  to  have  or  nudntain 
his  aforesaid  action  thereof  against  him,  because  he  saith, 
that^  Sec. 


Conelottoa 
with  a  Terffi- 
eatJon. 

*  675 


Similiter,  to 
geneml  issue 
to  new  at- 
ftigniaeut. 


And  this  he  the  sdd  C  Dh  ready  to  verify  ;  wherefore  he 
prays  judgment,  if  the  said  J  B  ought  to  ftevc  or  ^maintain  his 
aforesaid  action  thereof  against  him,  in  i^espectof  the  said  sup- 
posed trespasses  above  newly  assigned,  8cOk 

« 

And  the  said  A  D,  es  to  the  said  plea  of  the' said  C  Dhj  lum 
first  above  pleaded  to  ihe  said  trespasses  above  newly  as- 
signgid,  and  whereof  he  hath  put  himself  ij^on  the  country, 
doth  the  like* 


Commenee-         And  the  said  A  ii^as*'to  the  sail  plea  of  the  said  C  Dby 
*caS!»n**to*  a    '^*"'  Secondly  above  pleaded,  as  to  the  said  trespasses  above > 

specUlpleato  newly  assigned,  saith,  th|Lt  h^  the  said^  ^osight  not,  by  reason 
a  lie  XT  aattga-  .*         **  *-  o  *    / 

teent.  of  any  thing  by  the  said  C  ^  in  Hiat  plea  all^ge^,  to  be  barred 

ft  • 

^      (n)  S«e  a  plea  of  set-off  to  a  new  assignment  in  fUiumpmi^  S  Wentw.  160. 


m  ^  * 


ff 
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^Vtom  having  and  maintaining  hisafovesaid  action  thereof  againal  jn  trespaer. 
him  the  said  C  Dm  respect  of  the  ssud  several  trespaftses  above 
newly  assigned.    Because  he  saith,  that,  &c. 

*'  And  f his  he  the  said  ^  ^  is  ready  to  verify  ;  wherefore  he  Coneiutio«« 
prays  judgment  and  his  damages  hy  him  sustained,  by  reason  cauoa. 
of  the  committing  of  the  said  several   trespasses  above  nei^y 
assigned,  to  be  adjudged  to  himi  Sec. 


•PLEAS  PUIS  DARREIN  CONTINUANCE. 


*  Cija 


In  the  KingU  Bench. 


in 


next  after  — 

.  2'ifrm,  48  Geo.  11 L 


<A) 


5.     V 


ais.    V  And  now  at  this  day,  that  is  to  say,  on, .: next  after  Plea  ptils  dmw 

A  B.\ ,  in   this  same  term,  until   which  day  the   piea  f  *"  "^f^^ 

.  J  ^  '  *  anec    <>!    re- 

IcHse,  kc.  not 


aforesaid    was   last    continued,    comes  the   said  A  Bbj  — 
his  attorney,   and  the  said  C  D  by  his   attorney  aforesaid,  aod  (o) 
the  said  C  D  saith,  that  the  said  J  B  ought  not  further(<jr)  to 
have  or  maintain  his  aforesaid  action   thereof  against  him,  ' 
because  he  saith,  that  after  the  last  continuance  of  thU  ciKUse 

that  is  to  say,  after  — ^  next  after  ,  in  this  same  *    .,, 

« 

term,  from  which  day  this  cause  was  last  continued,  and  before 
this  day,  to.  wit,  on,  8cc.  at,  &c.  he  the  said  A  B'^Jierc  state  Ae 
release^  as  ant e^  439.  or  rather  subject  matter  of  the pleay^^^eLnd 
this  he  the  said  C  D  is  ready  to  verify  ;  wherefore  he  prays 
judgment  if  the  said  A  B  ought  further  to  h^ve  or  maintain 

his  aforesaid  action  thereof  against  himy  &c. 

1 


(o)  As  to  this  plea  in  general,  ante,  (/>)  As  to  the  title,  see^  3  T.  R.  554. 

'vol.  1.  index,  tit.  Pleas  Pais  Darreia  '  (y)  This  seems  necessary,   see   4 

Continuanee.    Bull.  N.  P.  309.     Scl-^  East,  507^    Ante,  ^.  second  precc« 

v)'n*8  N.  P.  118.    Com.  Dig.  Abate*  deal             n              a 
ment,  H.  33. 1.  24. 


»    • 


• 


•«, 
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?  t 


General  de- 
laurrer  to  a 
plea  in  as- 
siunpsit. 


^      •, 


9p4¥oial  de> 
ttiurrcr  4n  as- 
tumpsit. 
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And  the  said  ji  By  as  to  the  said  plea  of  the  said  C  D  bf 
bim  secondly  above  pleaded,  suith,  that  the  same,  and  the  mat- 
ters therein  contained,  in  manner  and  form  as  the  same  are 
abiove  pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or 
preclude  him  the  said  ^  B  from  having  or  maintaining  his 
aforesaid  action  thereof  against  him  the  said  C  Z),  and  that  he 
the  said  ji  B  i^  not  bound  by  the  law  of  the  land  to  answer 
the  same,  and  this  he  the  said  A  B  i^  ready  to  verify; 
wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  he  the 
said  A  B  prays  judgment  and  his  damages,  by  reason  of  the 
not  performing  of  the  said  several  promises  and  underta- 
kings in  the  said  declaration  mentioned,  to  be  adjudged  to 
him.  Sec.  '•' 

\^Sa7ne  as  the  above  firecedent  to  the  endj  and  then  firoceed  or 
folloxva :]  And  the  said  A  B^  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  states  and  shews  to 
the  court  here,  the  following  causes  of  demurrer  to  Ihc  said 
second  plea,  that  is  to  say,  that,  Sec.  {here  set  out  the  caunety 
and  conclude  thutt :)  And  also  that  *the  said  second  plea  is  in 
other  respects  uncertain,  informal,  and  insufficient,  &c. 


To  a  p]ea  in  [GcTieral  or  s/iecial  demurrer  y  as  in  the  firecedent  a  j  ante^  679. 
except  an  to  the  prayer  of  judgment  ^  which  is  as  follows  ;]  Prayg 
judgment  and  his  debt  aforesaid,  together  with  his  damages 
by  him  sustained,  on  occasion  of  the  detention  thereof,  to  be 
adjudged  to  him,  &c. 


To  a  plea  in 
'<^veuant. 


To  a 
case. 


plea  iu 


[^General  or  special  demurrer  as  in  the  precedents^  antCj  679, 
except  as  to  the  prayer  (f  judgment ^  which  is  asfollotas  :'\  Prays 
judgment  and  his  damages  by  him  sustained,  on  occasion  of 
the  said  breach  of  covenant)  in  tlie  said  declaration  mentioned, 
to  be  adjudged  to  him,  &c. 

[^Gcnei'al  or  special  demurrer  as  in  the  precedentsj  ante^  679. 

except  as  to  the  prayer  of  judgment,   which  is  as  follows  .-J 
ft  • 

Prays  judgment  and  his  damages  by  him  sustained  on  occa- 


••« 
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^k>a  of  the  cOmmitUnf  of  the  aud  grievaacesi  to  be  adjudged  To  pUat. 
to  him,  8cc. 

And  the  said  ^  B  saith^  that  the  said  avowry  or  cog^isattce  To  an  Avowry 
of  the  said  C  Z>,  and  the  matters  therein  contained,  in  manner      ****^'*"*** 
and  form  as  the  sama  are  above  pleaded  and  set  forth,  are  not 
sufficient  in  law  for  the  said  C  D  \.o  avow  or  acknowledge  the 
taking  of  the  said  cattle  in  the  said  declaration  above  mention*  * 

•d,  in  the  said  place,  in  which,  &c.  i%  be  just ;  and  that  he  the 
said  ^  ^  is  not  bound  by  the  law  of  the  land  to  answer  the 
aamey  and  this  he  the  said  A  B  \^  ready  to  verify  ;  where- 
fore he  prays  judgment,  and  his  damages,  by  reason  of  the 
taking  and  unjustly  detaining  of  the  said  cattle^  to  be  adjudged 
to  him,  &c. 


trespass. 


[General  or  afieciat  demurrer  aa  in  the  precedents^  ante^  (179.  To  »  plea  in 
txcefita$  to  the  prayer  of  judgment  ^  which  ia  aa  foUovfa  ;]  Prays 
judgment  and  his  damages  by  him  sustained,  *on  occasion  of 
the  committing  of  the   said  trespasses  to   be   adjudged  to 
him^  &c. 

In  the  K.  B.  (or  «  C.  P."  or  «  Exchequer/') 

Temiy  48  Geo.  IIL 


CD')  .  ... 

ats.  I  And  the  said  C  JD  saith,  that  the  said  replication  of  the  To   tebH^ 

-i^.  J  said  ^  -ff  to  the  said  second  plea  of  him  the  said  C  J&,  *^'»*'  ^^• 
and  the  matters  therein  contained  in  manner  and  form  as  tlic  nurrer  to  • 
same  arc  above  pleaded  and  set  forth,  are  not  sufficient  in  law  ^pJ***^**** 
for  the  said  A  B  to  have  or  maintain  his  aforesaid  action  there- 
of against  him  the  said  CD;  and  thai  he  the  said  C  Z)  is  not 
bound  by  the  law  of  the  land  to  answer  the  same,  and  this  he 
the  said  C  D  is  ready  to  verify  j  wherefore,  for  want  of  suffi-  • 

cieiit  replication  in  this  behalf,  he  the  said  C  Z;  prays  judgment, 
if  the  said  A  B  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him>  &c.  '  « 

% 

9 
^^  ■  ■ 

[^Same  aa  the  above  to  the  endf.  and  then  aa  /oHowa  ;1  And  Sp^ cUl  dc 
the  said  ClJj  accordmg  to  the  form  of  the  statute  m  such  case  r«iJlieaUm. 
igade  and  provided,  states,  and  shews  to  the  jcwuet  hercy  the-  • 

Vol.  u.  c  rr  ]       *   •     * 


6S1 

To  replicO' 
tiont. 


JOINDERS  IN  DEMURRER. 

■» 
■ 

following  causes  of  demurrer  in  law  to  the  said  replication^  that 
is  to  say,  that,  &c.  {here  state  the  cauaesy  and  concltute  thu^:) 
And  also,  for  that  the  said  replication  is  in  other  respects  un- 
cerlain,  uiformal,  and  insufficient,  &c. 


!• 


sauce.  ^^) 


F-* 


Demurrer  to       And  the  said  C  D  saith,  that  the  said  plea  in  bar  of  the  said 
to^a  V>gni-^  ^  /^  to  the  sJd  coj^iiisance  of  him  the  said  C  Z>,  and  the  mat- 
ters  in  the  said  plea  in  bar  contained,  are  not  sufficient  in  law 
to  bar  him  the  said  C  D  from  having  a  return  of  the  said  cattle, 
•    and  that  he  the  said  C  D  is  not  bound  by  the  law  of  the  land 
to  answer  the  same,  and  this  he  the  said  C  -O  is  ready  to  verify ; 
•  wherefore,  for  want  6f  a  sufficient  plea  in  bar  in   this  behalf, 
he  the  said  •C  -D,  as  before,  prays  judgment,  and  a  return  of  the 
said  cattle,  together  with  his  damages,  costs  and  charges,    by 
him  in  this  behalf  expended,  according  to   the  form  erf  the 
statute  in  such  case  made  and  provided,   to  be  adjudged  to 
^  him,  S;c. 
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In  the  K.  B.  (or  «  C.  P."  or  ^  Exchequer/*) 

Term  J  48  Geo,  III. 


Joinder  in  da- 
rn un*er    to  a 
,  declaration  or 
%  Implication  in 
asiiuiupsit« 


J  B^ 

agst.  y  And   the  said  ^  B  saith,  that  the  said  declaration,  (or 

CD,]  ''^Jirst  cou7Uy*  or  ^^  re/ilication,**)  and  the  matters  there- 
in contained  in  manner  and  form  as  the  same  are  above  stated 
and  set  forth,  are  sufficient  in  law  for  him  the  said  ^  ^  to  have 
and  maintain  his  aforesaid  action  thereof  against  him  the  said 
C  D,  and  the  said  ^  ^  is  ready  to  verify  and  prove  the  same  as 
the  court  here  shall  direct  and  award  ;  wherefore,  inasmuch 


i 


(0  See  1  Saund.  349.     8  Weutw.  143,    5  Wentw.  18. 
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is  uie  teid  C  D  hath  not  answered  the  said,  declaration,  (or  joindfrs. 
^Jir$t  count**  or  «  refiHcationy*)  nor   hitherto  in  any  manner 
denied  the  same,  the    said  A  B  prays  judgment,  and  his  da- 
mages, by  reason  of  the  not  performing  of  tlie  said  several  ptx)-  ' 
mises  and  undertakings  in  the  said  declaration  mentioned)  to*  * 
be  adjudged  to  him,  &c.                                                               **.*'. 

A  joinder  in  demurrer  to  a  declaration  or  replication  in  debt,  Tlie  like  ia  • 

,     .  .  •     I      •     -I      *    *u     other  Actioas. 

covenant,  detinue,  case,  or  trespass,  is  precisely  similar  to  the   •      ^ 

above,  except   in   the  prayer  of  judgment,  which  is  to  bo  ac* 

cording-  to  the  form  of  action,  and  tlie  same  as  in  the  coikjlu- 

sion  to  the  pleas,  anUy  679,  680. 

•  a 

And  the  said  C  D  sdth,  that  the  said  plea  of  him  the   said  Joinder  In  de-* 

,         ,  mun*ct   to  ft 

Ci>,and  the  matters  therem  contained,  are  sufficient  m  law  to  pieain  abate-* 
quash  the  said  writ,  (or  "  billy*)  and  which  said  plea,  and  the  ^^^  • 
matters  therein  contained,  he  the  said  C  D  is  ready  to  verify 
and  pfove,  as  the  court  here  shall  direct,  *&c.  wherefore,  in-  •     ^   gga 
asmuch  as  the  said  A  B  hath  not  denied,  nor  in  any   manner^ 
answered  the  said  plea,  he  the  said  C  D^  as  before,  prays  judg- 
ment of  the  said  writ,  [or  *'  ^«//,")    and  that  the  same  may  be 
quashed,  &c. 

And  the  said  C  D  saith,  that  his  said  plea  by  him  secondly  Joioder  in  4e- 
above  pleaded,  and  the  matters  therein  contained,  in  manner  J^ca^^bstr  iu 
and  form  as  the  same  are  above  pleaded  and  set  forth,  are  suffi-  5'^J****'*  ^ 
dent  in  law  to  bar  and  preclude  the  said  A  B  from  having  .or  nan t,  detinue, 
maintaining  his  aforesaid  action  thereof  against  him  the  scdd  p^as. 
C  Dy  and  that  he  the   said    C  D  ia.  ready  to  verify  and  prove 
the  same,  when,  where,  and  in  such  manner  as  the  said  court 
here  shall  direct  and  award  ;  wherefore,  inasmuch  as  the  said 
A  B  hath  not  answered  the  said  plea,  nor  hitherto  in  any  man-  *      «  j 

ner  denied  the  same,  the  said  C  D  pt^ys  judgment,  and  that         « 
the  said  A  B  may  be  barred  from  having  or  maintaining  his 
aforesaid  action  thereof  against  him  the  said  CZ),  See.  > 

'    And  the  said  A  B  saith,  that  the  said  plea  in  bar  of  him  Joinder  to  a  • 

*ncmiifi*er  to  a 

the  said  A  B\  to  the  said  cognisance  of  the  said  C  D^  and  the  piea  in  bar  in 

replevin.  («) 

■  . , 

(u)  Sec  the  precedent,   1  Sau^.  549. 


•  * 


.* 
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matters  in  thle  sard  plea  in  bar  contained)  are  auffident  in  law  %• 
bar  him  the  said  C  D  from  having  a  return  of  the  said  cattie, 
and  which  said  plea  in  bar,  and  the  matters  therein  contidDed» 
he  the  said  ^  i^  is  ready  to  verify  and  prove  as  the  coort  bere 
shall  direct  and  award  ;  and  because  the  said  C  D  hath  not  an* 
swered  the  said  plea  in  bar,  nor  in  any  manner  denied  the 
same^  he  the  said  A  B^  zs  before,  prays  judgment,  and  his 
damage's,  on  occasion  of  the  taking  and  unjustly  detainiHg  of 
the  said  cattle,  to  be  adjudged  to  him,  &c. 


t 
* 


t 


INDEX. 


I 

i 


•       -^  ^ 


ABATEMENT^ 
pleas  in 

privilege  by  an  attorney  of  C.  P.  to  an  action  in  K.B.  411. 

affidavit  of  truth  thereof,  412. 

by  an  attorney  of  K.  B.  sued  by  latitat,  413.  * 

the  like  sued  by  original^  414. 
coverture  of  the  plaintiff,  414. 

of  the  defendant,  415. 
non-joinder  of  another  joint  contractor,  415.  , 

the  like  to  debt  on  bond,  416. 
misnomer  of  the  defendant's  christian  name  in  the  K.  B.  4^^ 

the  like  in  the  Common  Pleasi  417. 

of  defendant's  surname,  41S. 

of  plaintiffs  surname,  418. 
another  action  depending  for  same  cause  in  K.  B.  428. 
replications  in 

to  coverture  denying  the  fact,  589. 

to  non-joinder,  that  the  contracts  were  made  by  defendant  alone,  589. 

to  TnunomeTf  defendant  known  as  well  by  one  name  as  tbe  otlier,  590. 

estoppel  by  defendant's  putting  in  bail  io  wrong  name,  590. 
eatittur  htila  vel  brroc,  entry  of,  590. 

ABSTRACT, 

declaration  in  atsumfnit  for  not  delivering  of  on  sale  of  estate,  125. 

ABUTTALS,  , 

of  i^eus  in  quo  stated  in  a  declaration,  387- 
new  assignment,  stating  of,  656. 

ACCOMMODATION, 

declaration  in  assumptit  by  accommodation  acceptor  for  not  indemni^ing,  88. 

ACCORD  AND  SATISFACTION. 

idea  of  in  assumpsit  or  debt,  delivery  of  a  pipe  of  wine,  434. 
delivery  of  a  bond,  434. 

account  stated  and  delivery  of  a  promissory  note,  435. 
the  like  of  a  bill  of  exchange,  436. 
in  covenant,  497. 
in  case,  502. 

in  trespass,  520.  * 

replications  denial  of  the  accord  ami  satisfaction,  602. 

Vol.  II.  a  • 
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declaration  in  assun^it  for  not  rendering  a(  124.       < 

ACCOUNT  SEATED,  ,. 

^        atiumpiit  upon  in  general,  44. 

byand  againsfe.flurrivingpaitnersy  4Sto49.  ' 

by  and  against  husband  and  >wife,  49  to  51. 

by  assignees  of  a  bankrupt*  53. 

by  and 'against  executors,  SS  to  63. 

by  and  against  administrators,  64  to  TO. 
debt  upon,  144. 

ACT  OF  P ARM AMENT-(wc  tide  '*  Statute**) 

/CTIONEM  NON— («?c  title  "  On€rari  Non.*') 
commencement  of  a  plea  in  genera],  4^1. 

the  like  where  the  matter  of  ddfeace  arose  after  action  brought,  421 
of  a  rejoinder,  658. 

ADMINISTRATION,  LETTERS  OF— C«e  title  "  MminittratorM:') 
statemtDt'pf  f^nt  of,  in  general  in  auumptit,  64* 
the;,  like  with^the  will  annexed,  66. 
in  debt  on  bond,  159. 
t  in  trover,  328. 

fFofert  of,  64. 

« 

ADMlNISTRATORS^(<i«</*«f  title  "  Executor*/*) 
ui»sufnp»t  by^  on  promises  to  intestate,  64. 

on  promises  to  plaintiff  as  administrator,  64.  56. 
♦       breach  of  and  statement  of  g^ant  of  administration,  64. 
a.  surviving  administrator,  65. 
^      *'       an  adminiatrator  de  bonit  non,  with  will  annexed,  65,  66. 
by  husband  and  wife  administratrix  before  marriage,  66, 
the  like  where  she  became  administratrix  after  marriage,  67. 
•      against,  on  promises  by  intestate,  67. 

on  ph)mises  by  defendant  as  administrator,  67, 60. 
a  suiTiving  administrator,  68. 
an  administntor  de  bonU  non,  68. 
husband  and  wife  administratrix  before  marriage,  69. 
the  like  where  she  became  administratrix  after  marriairc,  69. 
debt  by  an  administrator  of  obligee,  158,  * 

trover  by,  328. 

ADMITTANCE  TO  COPYHOLD, 
pleaded,  230,  231. 

AFFIDAVIT, 

of  truth  of  plea  of  privilege,  412. 
«  -  of  truth  of  plea  of  misnomer,  417. 

AGENT— (jec  title  *^  Attorney r) 

assumpsit  by  for  cooimission,  &c.  34,  35,  36. 
' .     "^  against  for  not  accounting,  &c.  123. 

AGISTMENT  OF  CATTLE, 

assumpsit  fois  20. 
horsemeat  and  stabling,  See.  20. 
ealageofgrass,  10. 
corn,  &c.  sold,  16         ^ 


f 


*  INdfeX.  «^ 

AGREEMENT, 

declaration  in  Msumptit  upon  it,  stating  it  formally^  |p.  4 

ALIEN  ENEMY,  * 

plea»  of»  in  tu4Ufnptit,  405$  426.  * 

ANCIENT  LIGHTS, 

declarations  in  case  for  obstructing  of,  331.  334 

ANNUITY  BONDS  AND  DEEDS, 

*         deciarations  in  debt  on  annuity  bond,  stating  condition «nd  breathy  ISS. 

on  annuity  deed  for  arrears,  175. 
pleas,  no  memorial  duly  enrolled)  6cc.  474,  475,  476.  • 

replication  stating  memorial,  618.  a 

APOTHECARY, 

declaration  in  attumpnt  by,  for  attendance^  mediciaes»  &c.  &q.  38,  39. 

APPEARANCE- (w  title  ««  De/enee.**) 
of  defendant  stated  in  pleadmg,  599. 

APPRENTICE,  ,         c  j-J  oL 

covenant  against  the  fat)ier  of  apprentice,  for  his  neglect  ol  dd^y,  233. 
case  for  enticing  away  or  harbouring  an  apprentice,  263. 

APPROVEMENT, 

of  common  pleaded,  651. 

ARBITRAMENT-(#M  title  "  ^vard».'*) 
plea  of  in  bar,  436. 

ARREST,  i.a  <AA 

statement  of,  under  a  capias  ad  satufaciendum,  149.  544. 
under  a  latitat,  or  other  mesne  process,  163. 540.  • 

case  against  the  sheriff  for  not  arresting,  having  an  opportunity,  JUi.  „. 
case  for  malicious  arrest,  242., 

ASSAULT  &  BATTERY- (set  tiOe  "  Trespass,**  and  "  Jn^fytieal  Table,*')  371  to  377- 

ASSENT, 

by  an  executor  to  a  bequest  pleaded,  232. 

ASSETS— (*«e  titles  "  JSfe/r,'*  «  Sxeeutor,"  and  "  Devisee.'*)  ^ 

■ 

ASSIGNEES— (««?  title  "  Bankrupt.**) 
of  a  bankrupt, 

assumpsit  by, 

on  promises  to  bankrupt,  51. 

on  promises  to  the  assignees,  52. 

by  a  surviving  assignee,  54.  n  %      ^i.       ^a 

by  a  solvent  partner  and  the  assignee  of  the  other,  54. 

trover  by,  325. 
of  lessee,  covenant  agunst,  194. 

estate  by  assignment  stated,  204. 

ASSIGNMENTS, 

of  bad-bond  pleaded,  165. 

of  lease, 

to  defendant  and  his  entry,' 196. 204.  ^ 

to  plaintiff,  216.  204. 


6s^  imitx. 

ASSIGNMENTS— (conf/nttf</. ) 
of  lease, 

plea  of,  by  lessee  to  debt  on  leasc^r. 
pie:i  of,  by  assignee  of  lease  before  rent  became  due,  481. 
of  interest  in  a  patent,  320. 

ASSUMPSIT, 

declarations  in  ifor  pnrticulars  see  Jnaljtical  Table  and  respective  heatis,)  5  to  140. 
common  counts, 

I.  rtiji  eotini^^  real  property,  7  to  16.  « 

II.  icspoct.n<r  personal  property,  16  to 25. 
^          III    rciipectinj^  personal  sen'iCes,  25  to  42. 

.  IV.  resptctinj>'nioiiics,  42  to  44. 

V.  relating  to  cliaracter  in  which  party  sues  or  is  sued,  45 to 7^. 
special  counts— (jfe  Analytical  Tabl^  and  respuctiw  heads,)  71  to  14a 

on  policies  of  insurance,  71- 
on  wac;-ers,  76. 
on  feigned  issoes,  77. 
on  awards,  79. 
t  on  ciintracts  to  pay  money  in  consideration  of  forbearance,82  to  84. 

on  contracts  to  pay  money  on  exchange  of  horses,  ice.  84. 
for  not  delivering  a  bill  of  exchange  for  goods  sold,  85. 
for  not  paying  for  goods  sold  to  a  third  |>erson,  86. 
for  not  indemnifying^,  88. 
lor  not  marrying,  89. 
for  not  employing  a  sei'vant,  kc-  92. 
for  not  performing  works,  &.c.  93. 
against  attorneys,  &c.  for  neglect,  &c.  96. 
for  not  accepting  corn,  &c.  bought,  97- 
for  not  delivering  goods,  98. 
on  warranties,  100  to  103. 

against  bailees— (*fe  title  *•  Baiiees,'')  103  to  123. 
against  an  agent,  &c.  for  not  accounting,  123. 
"*  purchaser  against  vendor  for  not  completing  purchase*  125  to 

129. 
vendor  against  purchaser,,  129  to  133. 
landlord  against  tenant,  &c.  133  to  144. 
pleas  ia  bar,  in— («€e  the  respectiw  titles  and  the  ^Analytical  Table,)  423  to  458. 
general  issue  non  assumpsit^  423. 
the  like  by  an  executor  or  administrator,  423- 
.   that  contracts  were  made  jointly  with  one  of  the  plaintiffs,  423. 
infancy,  424. 

covertuie  of  defendant,  425. 
alien  ent- my  plaintiff,  425, 426. 
bankruptcy  of  defendant,  426,  427" 
insolvent  debtoBs'  act,  430. 
tender,  431. 

accord  and  satisfaction,  434  to  436. 
arbitrament,  436. 
judgment  recovered,  438. 
release,  439. 

set-oft;  pleas  and  notices  of,  (we  title  "  Set-off,*')  440  to  448. 
,     qourt  of  conscience  act,  448. 
statute  oS  limitations,  449. 
■  executors,  pleas  by  and  against — («ce  title  "  Executors,**)  450  to  459. 
ft^plicati^as  in, 
*    ^         in  general, 

commencements,  592,  593. 
conclusions,  594. 
to  infancy,  denial  of  generally,  594. 

tbat  the  meat,  &c.  were  necessaries,  and  noUe  protefui  to  retukt' 
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ASSUMVSlT^continued.)  • 

replications  in 

toinfancy^  ratification  aller  ffefendant  came  of  age,  595. 

to  insolvent  act,  admitting  plea,  596. 

to  tender,  denial  of  tender  and  of  set-oC  596. 

a  writ  Iftsued  before  the  tender,  597. 

a  writ  with  several  continuances,  59&    ' 

a  prior  demand,  600. 

a  subsequent  demand,  601. 
^  admission  of  tender  and  simiiiter  to  general  issue,  601. 

to  accord  and  satisfaction,  denial  of  delivery  of  bond,  &c.  602. 
to  arbitrament,  denial  of  the  award,  602. 
to  judgment  recovered  in  same  court,  muI  tiel  record^  602. 

in  another  court,  nul  ticl  record,  603. 
to  release,  turn  est  factum,  60 J. 

obtained  by  fraud,  603. 
to  set-off,  nil  dfibet,  604.  597. 

on  a  rei^o^isance,  &c-  nul  tUl  record  and  nil  debet,  604. 

statute  i^i  limitations,  605. 
to  court  of  conscience  act,  defendant  indebted  in  more  than  i|Qii  605r 
to  statute  limitations,  that  defendant  did  undertake,  &c.  605, 

that  causes  of  action  did  accrue,  &c.  606. 

a  writ  sued  out  in  time»  606. 

a  writ  witli  continuances,  606,  n.  g.  * 

that  plaintiff  was  beyond  sea,  &c.  607. 

that  defendant  was  beyond  sea,  ^c.  607. 

other  replications,  608.  "* 

to  pleas  by  and  against  executors — {see  title  *'  Executors/^)  608  to  614- 
New  assignments  in,  652. 
Rejoinders  to  pleas  of 

infancy,  that  the  gopds  were  not  necesiaries,  658. 

that  defendant  did  not  ratify  the  promises,  659. 
tender 

to  latitat,  that  when  it  was  issued  pUintiff  had  no  cause  of  ac- 
tion, 659. 

to  a  latitLit,  shewing  time  when  it  was  issued,  660. 

denial  of  prior  demand,  661. 

denial  of  subsequent  demand,  662. 
release,  that  the  release  was  obtained  fairly,  662. 
limitations,  that  the  cause  of  action  did  not  accrue  within  six  years,  662> 

shewing  actual  time  of  issuing  tiie  writ,  662. 

traverse  of  the  intent  of  issuing  the  writ,  663- 

suit  not  commenced  within  6  years  of  defendant's  return,  663. 
executors 

no  assets  come  to  hand  since  exhibiting  bill,  663. 

judgments  against  defendant  fairly  obtained,  664. 
demurrers  in—  (*ce  title  *•  Demurrer") 

ATTORNEY— (»ee  titles  «  Jgent,"  •'  Matement,*'  ana  "  Privilege:') 

asntmpsithy  for  fees,  &c.  for  every  description  of  business  and  journeys,  &.c.  24 
by  an  agent  against  another  attorney,  30. 
against  an  attorney  for  negligence*  &c.  96. 
pleas  by  in  abatement— (we  title  *•  Abatement,**  411  to  414. 

■ 

AVERAGE, 

assumpsit  for,  21.  *fr 

statement  of  in  a  policy  of  insurance,  71.  ^ 

AVERMENTS 
in  assumpsit, 

form  of  in  w^iuantumnierutt  or  valebant  count,  6.  and  143. 
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AVERMENTS- (co»*i««fi)                                  *                               • 
io  {Wfiifnpsitf  

of  policy  of  iosunmce  bein^flfeeted  bv  plaiatm  m  agent,  72. 

of  facts  occurring  after  agreement  ana  promise,  7€. 

of  plainlsiff's  having  stayeil  proceedings  in  an  action,  ^.  84. 

of  ezpiraiion  of  reasonable  time,  9^1- 
of  performance  of  condition  precedent,  197. 

AVOWRIES— («e  title  •«  Reple^n:') 
for  rents,  512  to  513. 
for  poor  rate,  515. 

for  a  distress  damage-feasant,  516,  517. 
ftr  a  return,  511. 

AUCTIONEER— (*€«  title*  «'  Agcnf*  and  "  Attorneyr) 

AUTEfiL  ACTION  PENDANT, 
plea  of  in  abatement,  418. 

in  bar  in  a  penal  action,  490. 

AWARDS  AND  ARBITRATION, 

statement  of  maidng  of,  alter  time  enlarged,  436,  437,  4^». 
declarations  on 

^  ■    in  oiiumpnt,  79. 
in  debt,  145. 
pleas  iivdebt  on 

""  no  award  made,  476.  ^«^x.«»  at, 

stating  award  and  plaintifPs  non-performance  of  condition  ptecedcnl,  vo. 

other  pleas,  477. 
replications  stating  award  and  breaches,  019 
n^joinder  no  such  award,  664. 

BAIL-BOND, 

declarations  on  and  relating  to  .u-k:ii   i/;o 

debt  bv  assignee  of  sheriff  when  first  suit  was  by  bill,  162. 

the  like  where  proceedings  in  first  acUon  were  by  ongmal,  166. 

the  like  in  C.  P.  against  principal  or  bail,  167- 

case  for  not  assigning  of,  311. 
pleas  in  debt  upon 

no  process  agamst  prmcipai,  •ro. 
f         ease  and  favour,  478. 

comperuit  ad  diem,  479. 

other  pleas,  480. 
replication,  denying  the  ease  and  favour,  &c.  620. 

BAILEES, 

c*iiim*«/*  against,  103  to  123.  ^^«   ,,j   ii< 

1.  dtpotitums  fornotUkin^careof  goods,  103.  H^^^^* 

2.  mandatum ;  for  not  performing  some  act,  103  to  104.  ^^ 

3.  cowmo^«t«m;  against  bsulee  having  care  ofgoods,8cc.  lent  lOBu  , 

4.  pignori  /  against  a  pawnbroker  for  losing  a  pledge,  lOo. 

5.  locatio,  or  bailee  for  reward. 


« 
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1.  local  to  rei,  „     .  _       ^      .  ,.««i    for  107. 

against  hirer  of  a  horse  for  immoderate  ruling,  &c.  iw 

against  the  hirer  of  household  furniture,  109. 

2.  focaf/o  operhfaciendi,  r     *-.i,  rioi;«Miif><l  him  t6  rep»if» 

againstwatchmakerforloss  of  watch  delivered  mm  wr^ 

against  a  wharfinger  for  loss  of  S^f^^S;}^^^  ... 
a|^t  a  farrier  for  badly  shoemg  plamtiflfs  h<«,  IW- 
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BAILEES— (coitfBiittAi.)  ^ 

^3.  lociuio  opens  tnercium  ^tehenddrvm 

against  a  carrier  by  land  for  loss  of  goods,  &c- 119^- 
against  a  coach-owner  for  not  carrying  plaintiff,  119.    . 
against  captain  of  ship  on  biU  of  lading  for  loss  of  gqodsg  121 . 
against  an  agen^  for  not  accounting,  &c.  123. 
oyie  against  in  general,  2^0, 271  to  276. 

BAILIFF— (mt  titles  '«  Ser^ant^  and  «  CognUance.**) 
traTerae  of  defendant's  being  bailiff,  631. 

BANK  NOTES, 

trover  for,  324. 

BANKRUPTCY— (#«  title  "  Msignee***) 

plea  of  defendant's  bankruptcy  generally  in  attumpsiu  426. 

the  like  where  defendant  obtained  his  certificate  after  action  brought,  427< 

proceedings  on  stated,  427  to  430. 

plea  of  plaintiff's  bankruptcy  in  debt,  471. 

BARGAIN  AND  SALE  ENROLLED, 
pleaded.  2ia 

BARON  AND  FEME— (wc  title  '« JSTiw W  and  Wife,'') 

BASTARDY  BONDS,     . 
declarations  on,  154. 
plea  in  action  on,  non  daimnifieatiut  4d0. 
replication,  621. 
rejoinder,  665. 

BATTERY  AND  ASSAULT, 

declaraUons^for—(*««  title  *' Trespass  and  Analytical  Table,)  371  to  377. 

BEGINNINGS— (#«?  tide  *«  Commencement*.'') 

BEQJJEST 

of  chattel,  real,  or  personal  property,  how  pleaded,  232. . 

BILLS  OF  EXCHANGE,  &c.— (Me  the  forme  in  '«  Chitty  on  Bills,  »d,  iit^Frecedents.) 
assumpsit^ 

for  not  delivering  of  in  payment  for  goods,  '85. 
for  not  indenmiiying  an  acconamodation  acceptor,  88. 
trover  for,  323. 

plea  of  deUvery  of  in  satisfaction,  436. 
set-off  on  ,'446. 

BILL  OF  LADING, 

xusumpsit  upon,  121. 

r 

BOARD  AND  LODGING, 

assumpsit  for  board  and  lodging,  19. 

lodging  and  necessaries  provided,  19,  20. 

BONDS— (*«fl/*o titles  «  Baii'Bondsy"  «  Replevin  Bonds,'*  "Deed/'  "  Escrqph) 
debt  on  bonds,  **■' 

1.  generally,  151.  ^' 

in  the  King's  Bench,  151. 
in  the  Common  Pleas,  152. 
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^2         ,  INDEX. 

in  the  £xcbeq\ier»  152. 
counts  on  several  bondSf  152. 

2.  specially  stating  conditions  and  breaches. 

in  general,  153. 

on  bastardy  bond,  154. 

on  annuity  bond,  155. 

on  bond  to  replace  stock,  156. 

3.  relating  to  character,  &c.  in  which  the  party  sues  or  is  sued,157lol61. 

general  observations,  1  jf. 
by  executor  of  obligee  against  obligor,  158. 
by  administrator  of  obligee  against  obligor*  158»  159. 
against  heir  of  obligor,  159. 
against  the  heir  and  devisee  of  obUgor,  161. 
trover  for,  323. 

plea  of  bond  given  in  satisfaction,  434. 
•  set-off  on,  445. 

<.     t^  eutsunding  bond  pleaded  by  an  executor,  455. 


« 


BREACHES, 

in  atsumpstt, 

of  common  (usumptit  counts  in  general,  44* 

at  the  suit  of  a  surviving  partner,  45,  47". 
against  ditto,  48,  49. 
at  the  suit  of  husband  and  wife,  49. 
against  husband  and  wife,  50. 
at  the  suit  of  assignees  of  a  bankrupt,  52.  54,  $5- 
at  the  suit  of  executors,  56.  58, 59,  60. 
against  executors,  60. 62,  63. 
at  the  suit  of  administrators,  64,  65,  66    07. 
against  administrators,  67 ^  68,  69. 
Da  debt, 

in  general,  141. 144. 
special,  of  bonds,  154  to  157. 
clouble  breaches  assi^ed, 

in  a  declaration,  154.  156. 
in  a  replication,  620. 
in  covenant, 

non-payment  of  rent,  194. 
not  repairing,  197. 
in  general,  199. 

BROKER, 

assumpsit  by  Insurance-broker  for  fees,  &c.  35. 

for  premiums  of  insurance*  36. 
by  factor  or  agei^t,  34w 

BUILBER  AND  BUILDINGS, 

assumpsit  on  a  building  ag^ement,  93. 

BURGAGE  TENURE, 

seisin  of,  pleaded,  199. 

CAPIAS  AD  RESPONDENDUM, 
pleaded  in  K.  B.  or  C  P.  166,  167. 

<i^riAS  AD  SATISFACIENDUM, 
pleaded,  148.  543. 

plea  by  bail  that  none  waa  issued  against  principal,  489. 
arrest  under,  542. 
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CARRIA(^S,  &€.    -  • 

tuaumpsit  for  hire  of,  31 . 

work  and  labour  with,  32. 

caae  for  negligence  in  driving  of,  381. 

trespass  for  driving  of  against  plaintift''s  carriage^  380. 

CARRIAGE  OF  GOODS-r- {see title  *« Freight*') 
aswumfiiii  for,  33. 

CARRI£R^(,«  title  •'  Bailee^:*) 

assumptit  by  for  carriage  of  goods,  33. 

against,  by  land  for  loss  of  goods,  117. 

for  not  canrying  a  passenger,  119. 
by  water 

on  bill  of  lading,  &c.  for  loss  of  goods,  12L 
case  against  for  loss,  &c.  of  goods,  271,  272. 

C  ASE—  (tee  Analytical  Table  and  t/ie  respective  head*.}  « 

declarations  in 

1.  for  torts  to  the  person,  238  to  270. 

2.  for  torts  to  personal  property,  2*0  to  331. 

3.  for  torts  to  real  property,  331  to  364. 

1.  corporeal,  331  to  354. 

2.  incorporeal,  354  to  364. 

4.  on  statutes^  364. 
pleas  in 

in  general, 

general  igsue  not  giiilty,  502. 
statute  of  limitations,  502. 

^  accord  and  satisfaction,  502. 

in  slander, 

that  plaintiff  was  a  thief,  503. 
that  plaintiff  was  guilty  of  perjury,  504. 
that  plaintiff  was  insolvent,  506. 

that  3d  person  was  author  of  slander,  and  defendant  only  re», 
peater,  506. 
replication  de  injuria,  628. 

CASSETUR  BILLA  VEL  BREVE, 
entry  of,  590. 

• 

CATTLE^(w  title  "  Fences.'*) 
case  for  dogs  injuring  of,  239. 
trover  for,  323- 

trespass  for  chasing  of,  specially  or  generally,  377,  378. 
for  seizing  of,  387. 
for  converting  of,  377,  378. 

CEPIT  IN  ALIO  LOCO-(,«  tide  "Replevin.'') 
plea  of,  510. 

CHASING  SHEEP,  ^.^{tee  title  *'  Cattle.'*) 
trespass  for,  S77,  378. 

CHECKS  ON  BANKERS^  '  i 

declarations  on  (tee  "  Chitty  on  Bills,"  p.  332,  333. 

COGNIS  ANCE— (^M  title .«  RepUvin^')  '• 

for  renu,  512  to  515. 
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for  poor  rates,  515.  . 

for  distresses  damage-feuant,  516  to  518. 
for  a  return,  511. 

COLLOQUIUM 

stated  in  pleadiDg,  263. 

COLOUK  GIVEN 

in  pleadings  555^  556. 

COMM£llCE»a;NTS  ^ 

of  ^«^;^^^^  ^  ^  ^  j^^^  ^^  ^^^  «  Declaration,^  and  the  ,hcct  ofFrnn^.) 

in  covenant,  191  and  n.  (c). 

in  debt,  141. 
of  pledl  in  general* 

*       in  abatement,  411  to  42Q. 

in  bar,  431  to  423. 
of  repUcations  in  generia,  592,  593,  594 
of  rejoindecs,  658. 

COMMISSION, 

OMMumptit  for^  34. 

COMMITTITUR 

of  a  prisoner  to  custody  of  marahalt  150« 

COMMON  COUNTS, 

in  aantmpnt,  {tee  partiadart  in  Analytical  Table),  5  to  70. 
in  debt,  142  to  145. 
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COMMON,  RIGHTS  OF 

declikiations  respecting 
of  pasture, 

case  for  disturbance  ofc  by  putting  on  cattle,  354. 

by  building,  &c.  356. 
by  inclosing,  &c.  356. 
^     by  digging  turves,  35r. 

of  turbary,  case  for  injury  to,  C57. 

of  estovers,' case  for  injury  to,  358. 
ejectment  for  common  of  pasture,  395. 
avowries  and  cognisances  respecting 

prescriptive  right  of  common  of  pasture,  518. 
pleas  in  trespass  respecting 

common  of  fishery,  562. 

common  of  pasture  prescriptive  by  freeholder,  563v 

by  copyholder/5jS5. 
pur  cause  de  vicinage,  567- 

common  of  estovers,  &c.  569. 
pleas  in  bar  of,  in  replevin  to  avowries  damage -feasant,  636.  638- 

denial  of  defendant's  right  of  common,  64d. 
replications  in  trespass,  denying  the  defendant's  right  of  common^  646( 
tbe  like  in  replevin,  669.   . 

COMMON. TENANCY  IN 
jfleaded,  212. 

COMPKRUIT  AD  DIEM, 

plea  of  to  debt  on  bail-bond,  479. 
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CPNCLUSIONS, 

of  decborations  in  general,  1  to  5f.  ^  '  ^ 

of  pleas  in  bar  in  general*  431,  422- 
of  re^ications,  599-. 
of  rejoinderBy  651. 

CONDITIONS  PRECED.ENT, 

averment  of  performance  of,  197. 

plea  of  pUunti^s  non-performance  of>  476.  465. 

CONSCIENCE,  COURT  OF,  ACT  . 

pUtt,  o£  fFeitntiniter  aJbt,  44^  < 

replication  denying  plea,  605. 

CONSIDERATIONS,  STATEMENT  OF 

past  or  executed,  •  '  .       .. 

in  indebitatus  <UMmp*it,  5. 

in  quantum  meruit  or  valebant  co\)ntfl,  6. 

in  common  counts  in  debt»  142. 

in  special  atfumptit,  78. 101. 104. 
continuing,  133,  134. 
concurrent,  91, 92. 

future  or  executory,  82,  63, 84, 85, 86.  88. 100.  105. 
mutual  promises,  72. 76. 80. 90. 

CONSTABLE, 

justiacations  of  imprisonment  by,  532.  536w 

CONTINUANCES 
stated^  598,  599. 

COMTR  ACT—<tcc  tides  "  Promise,  Cownant.'*) 

CONTRA  PACEM, 

omission  of,  when  aided,  368. 

CONVERSlON~(«e  title  "  Trowr,'') 
pleaded,  647. 

CONVEY ANCE-*«r  tide  -'  leader.'') 

not  executing  one  on  sale  of  estate,  I25u  '  . 

CONVICTION, 

former  conviction  before  a  magistrate  pleaded*  493. 

COPARCENARY, 

estate  in,  pleftded,  211. 

QOPYHOLD  ESTATE, 

attumfitit  for  price  o^  7. 

fines  on  admission  to,  auumfirit  fiir,  13. 

estate  in  fee  of  copyhold,  by  mnt,  205.  907. 5^4.  S6S,  566. 

remainder  in  fee  in  a  copyhold,  209. 

sutrenderto  use  of  wiU,  death,  presentment  thereof*  and  adffliltVICII  229. 

surrender  to  use  of  purchaser  and  admittance*  230. 

COPYHOLDER, 

ayowry  hr,  or  his  tenant,  for  distress  damjige-^asant,  517* 
seisin  in  fee  of,  in  trespass  to  real  propettt*  5^4.  HOS.  207. 
his  right  of  common  pleaded,  SQS% 
his  right  of  way  pleaded,  574b 


I 


^ 


t 


696  INDEX. 

COPYRIGHT-(*f<  titles  «•  Patent!'  and  «*  Printn  ^ 

of  book,  case  for  infringing  of,  313. 
c 

CORPORATIONS, 

seisin  in  fee  of,  201,  n.  (^)* 

COVENANT, 

sutement  of  lessees,  193. 
tt)pay  rent,  193. 
to  repair,  &c,  195. 

to  stand  seised  to  uses  pleaded,  217. 
declarations  in 
f  comniencements  of,  191  and  n.  (c),  (see  sheet  ofFormt.) 

cor.cluaioiii  of,  194  199. 
on  ieaje,  lessor  ag.ainst  lessee  for  non-pajTnent  of  rent,  191- 

lessor  aj^ainst  u&sifrnce  of- lessee  for  not  repairing,  194  to  199. 
dlfierent  titlcb,  199  to  2J3. 
»       on  apprentice  deeds,  233. 
pleas  in 

uon  estfcctunu  496. 
paNHKHt,  i:>'6. 
periorr."iaiice,  496. 
license..  496. 

accoi^l  and  satisfaction,  497- 
tender  in  general,  498. 

on  the  land  on  rent  day»  498,  499. 
set-off,  499.  ^  '        ■ 

denial  of  lessor's  seisin  in  fee,  500. 
premises  not  out  of  repair,  501. 
other  pleas,  501. 
repUoations  in  ^ 

denial  of  license,  627. 
other  replications,  628. 

-   COVENANT  TO  STAND  SEISEJJ, 
'pleaded,  217. 

COVERTURE— (^e  titles  "  Husband  and  Wife;' and  "  Feme  Co«m,"> 
plea  in  abatement  of  jf^aintiii's  coverture,  414. 
the  like  of  defendant's  coverture,  415. 
plea  of  in  bar  in  assumpsit,  425. 
the  like  in  debt,  466,  467. 
replication  in  abatement,  denying  the  coverture,  589. 

COUNTRY, 

conclusions  to 

in  pleas,  422. 
replications,  594. 641. 
rejoinders,  658. 

•  COURT— (*eff  title  "  Conscience  ''ourt  ^ct/') 

CRIMINAL  CONVERSATION,  » 

declarations  for,  265, 266. 

CRIMPAGfe, 

^msumpsit  for,  27. 

CURATE, 

assumpsit  by,  for  performance  of  divine  service,  41. 
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CURTESY, 

tenancy  by»  pleaded,  203^ 

CUSTOMARY  FREEHOLD, 
pleaded,  207. 

CUSTOMS  PETTY, 

cutitmpsit  for,  16*  * 

CUSTOMS  PLEADED, 

customary  right  of  con^mon  in  respect  of  a  copyhold,  566. 

DAMAGE, 

conclusions  of  in  declarations  in  general,  2.  and  4. 
/ipecial  statements  of 
in  assumpsit, 

an  action  brought,  and  plaintiff  obliged  to  pay  costs,  89. 

lossof  employ,  93. 

consequence  of  attorney's  neglect,  a  nonsuit,  97. 

loss  of  profits  from  non- delivery  of  com,  99. 

consequence  of  breach  of  warranty,  101. 

loss  of  use  of  chattel  bailed,  107, 108.  115, 116. 

against  carrier,  plaintiff  obliged  to  hire  another  conveyance, 
120. 

against  vendor,  loss  of  bargain,  expenses  of  conveyance,  Sw.  126. 
in  case, 

injury  to  reputation,  inSprisonment,  &c.  252. 

loss  of  place  by  a  servant^  262.  .. 
in  trespass  for  an  assaidt,  377- 

DAMAGE-FEASANT,  • 

avowries  for  distresses  for,  516  to  519.  • 

justifications  in  trespass  relating  to,  546.  548. 

DAUGHTERS,  &c. 

case  for  debauching  of,  267. 
trespass  for  battery  of  child,  375. 

DEATH 

of  party  seised  in  fee,  232. 

seised  of  a  copyhold,  229. 

possessed  of  a  term,  232. 
of  principal  before  return  of  ca.  *a.  pleaded,  489. 

DEBAUCHING  DAUCHTERS-.(,e^  «  Daughters?') 

DE  BONIS  ASPORTATIS,  ' 

count  fcr,  of  cattle  or  giods,  &c.  379. 

PEbT, 

declarations  in 

beginnings  and  conclusions  of,  I4I  to  144.  v 

on  simple  contracts,  fee  142. 

common  counts,  142  to  145.  ^ 

subject  matter  of  debt  {stated  as  in  assumpsit,  see  Analytical 

on  awards,  145. 

for  escar< «,  147  to  151. 

op  specialties, 

on  bonds  {.see  title  <«  JSonds*')  151  to  162. 

on  bail-bonds,  162  to  168* 

on  replevin  bonds,  168. 
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declarations  m  -  * 

on  specialtiesy 

on  demises,  173. 

on  annuity  deeds,  ItS.        * 

on  a  mortgage  deed,  IT'S, 
on  records, 

on  recognisances  of  bait,  177  to  181. 

on  judgments,  181. 
on  statutes,  183  to  189. 
debt  and  detinue  in  same  d^clarattoo,  339^. 
pleas  in,  (tee  the  reapectime  titles  and  the  Analytical  Table,)  459  to  495. 
•  in  general, 

nil  debet  geoieTaily^  459. 

nil  debet  in  debt  gut  tarn,  459. 

non  ett  factum  generally,  460.  ' 

the  life  by  an  executor,  460. 

£he  like  after  craving  oyer  of  bond  and  condition.  460. 

the  like  of  an  indenture,  461. 

non  en  factum  9Xid  nil  debet,  461. 
onerdri  non,  462. 

deed  delivered  as  an  escroir,  462. 

deed  obtained  by  fraud,  464. 

deed  obtained  by  duress  and  menaces,  464  to  46d. 

infancy  of  defendant,  466. 

coverture  of  defendant,  466, 46/. 

usury,  467. 

tender,  469. 

bankruptcy  of  ptaintiflF,  471. 

statute  of  limitations,  471. 

pleas  by  executors,  471, 472. 
on  bonds,    ' 

parol  demurrer,  472. 

rien*  per  descent,  473. 

rienaper  devise,  473. 

solvit  ad  diem,  473.  ' 

solvit  pott  diem,  474i» 
on  annuity  deeds, 

BO  memorial  enrolled  within  twenty  days,  474. 

no  memorial  enrolled  containing  names  of  witneasest  474. 

solvit  ad  dietn,  475.   . 

solvit  post  dieni9  4JS' 

other  pleas,  476. 
en  arbitration  bonds, 
'  tio  award  made,  476. 

non-performance  by  plaintiff  of  condition  pftc^dent,  47^. 
'     other  pleas,  477. 
on  baiI*bondSy 

no  process  in  first  suit,  478. 

bond  given  for  ease  and  favour  after  return  of  writ,  478. 

comperuit  ad  diem,  479. 

other  pleas,  480. 
on  reijdevin  bonds, 

pleas  in  general,  480. 
on  bastardy  bonds, 

**  non  damnifcatus,  480. 

0t  indemnity  bonds, 

non  damnifica^t  481. 
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pleas  in 

on  bonds  for  performai^ce  of  covenftnts, 

perfonnsnce  genenlly  ^std  special]^,  481  to  484. 

ezciise  of  peifonnance>  484^  485, 486. 
^  on  leases  and  demlsesy 

no  rent  in  arrear,  486. 

emotion,  486. 

Ij  leasee  tliat]»e  asogned  the  term  to  athird  persoo^  487. 

by  assignee,  the  like,  488. 
on  recognisances, 

fiul  tiel  recordpA^, 

no  ca.  ta.  against  principal,  489. 

death  of  principal  before  return  of  ea.  M.  489. 
on  judgments, 

nul  tiel  reeord,  488.  490. 

payment,  489. 
on  statntes, 

nil  debet,  459. 

a  prior  action  depen4ing>  at  the  siut  of  another  person,  49a 

action  by  third  person,  compounded  by  leave  of  court,  492. 

former  conviction  for  same  oiFence,  493. 
replications  in 

in  general, 

commencements  in  "  preeludi  nm?  593.  615. 

conclusion  with  a  verification,  615. 
to  fraud;  that  deed  was  duly  obtained,  615. 
to  duress ;  that  deed  was  fr^ly  executed,  615. 
to  infancy ;  that  defendant  was  of  age,  616. 
to  usury  ;  denial  of  plea,  616. 
to  tender;  various  replications,  616. 
to  ^et-ofi*;  various  r^lications,  617- 
to  parol  demurrer ;  confession  of  p)ea9  617^ 
to  rien  per  descent  i  assets  at  commencement  of  the  action,  617. 
to  the  like ;  assets  before  the  suit,  6ia 
to  aolvit  adt  or  fott  diem  :  denial  of  the  payments,  618. 
to  annuity  deeds ;  setting  out  memorial,  618. 
to  awards  J  setting  out  award  and  breaches,  619. 
to  bail-bonds ;  denial  of  ease  and  favour,  620. 
to  bastardy  bonds  j  stating  how  parish  were  damnified,  621. 
to  indemnity  bonds  ?  shewing  how  plaintiff  was  damnified,  621. 
to  hpnds  for  performance  of  covenants ;  sUting  breaches,  622, 623. 
to  leases;  denial  of  eviction,  623. 
t*  leases  5  denial  of  acceptance  of  assignee,  624. 
to  records ;  stating  record,  624,  t2S, 
to  recognisances ;  setting  out  ca.  9a.  625,  626. 
to  judgments  5  627,  628. 
rejoinders  in 

to  replication  stating  an  award ;  denying  the  award,  664. 
•    nan  damnijicatui,  665. 

that  third  person  did  account,  &c.  665. 

DEBUIT  REPARARE,  &c. 

when  a  sufficient  mode  of  stating  liability,  349.  n.  (h),  SS$, 

DECEIT 

on  sale  of  g^ods— (^fe  title  "  Warrantiet**)  -^ 

in  attufnfmt,  100. 102. 128. 
in  case,  276,  277. 
generally  in  giving  false  character,  278« 
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DECLARATIONS,  ^  «^ 

title  of,  in  what  court  and  of  what  term  or  day, 
in  the  King'9  Bench,  1.  n.  (a),  2,  3. 
in  the  Common  Pleas,  3. 
in  the  Exchequer,  4. 
commencements  and  conclusions  of— (*«  slieetof  Fonnt  in  generai  ^  < 

ia  the  King's  Bench,  «  / 

in  assumpsit f  1 .  ^ 

against  a  prisoner  in  custody  of  the  sheriff,  2, 
when  one  defendant  ha3  been  outlawed.  3. 
in  debt,  141. 

in  covenant,  191.  and  ni.  (c). 
in  detinue,  235. 
in  case,  238. 

in  trespass,  4.  n.  (0),  367. 
in  ejectment,  394,  &c. 
in  tbe  Common  Pleas, 

in  assumpsit,  3,  4. 
in  debt,  141.    - 
in  covenant,  191.  n.  (0* 
in  detinue,  ^235, 
in  case,  238. 

in  trespaa«,4.  n.{o),  369,  370. 
in  the  Exchequer, 

in  trespass,  370. 
in  asstmipsit^see  title  •*  Jlssumpsity^  and  the  Analytical  Table y)  5  to  140. 
indebt— (jrc  title  "  Debt,"*  and  the  Analytical  Table,)  141  to  191. 
in  covenant— (*w  title  •*  Covenant,^  and  the  Jlnalytical  Table,)  191  to  234. 
in  detinue— (*«  title  **  Detinue;')  235  to  238. 
in  case— (*cc  title  *«  Ca*e,")  238  to  364. 
.:4  in  replevin— (j^e  title  "  Replevin,**  and  the  Analytical  Table,)  364  to  366. 

in  trespass— (iee  title  ^  Trespass,**  and  the  Jinalytical  Table,)  367  to  393. 
in  ejectment — {see  title  **  £jectme7it,**  and  the  Analytical  Table,)  ^94Xo  405. 

DEED— (jctf  titles  «  Bond  and  Escr<m,*' "  Covenant,^*  "  Leases,"  and  other  Utkt)  trow 
for,  323. 

DEFECT  OF  FENCES— (we  title  "  FencesP) 

DEFENCES, 

distinction  between  half  and  full,  409.  n.  (o). 
on  appearance  by  attorney,  409. 
by  husband  and  wife,  409. 
by  a  feme  covert  alone,  409. 
^  by  a  person  sued  by  a  wrong  name,  410. 

by  an  infant,  410. 

IffiFENCE  OF  POSSESSION— (*etf  tiUe  "  Housed) 
pleas  in  trespass  justifying  under,  529  to  5^2, 
replications  under,  642,  643. 

X^Z  INJURIA, 

replication  of 

in  case  for  werds,  628. 
'        in  trespass  in  general,  641. 

to  plea  of  son  assault  demesne,  642- 
to  plea  justifying  under  a  writ,  644. 

DELIVERY 

of  writ  to  aberiff  Alxl  of  warrant  to  bailiff  pleaded,  539,  540. 163. 
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DEMISE— (*«  tide  "  JVoiice.") 
sUtemeat  of^ 

in  ejectment— (^« title  **  Ejeamm/*)  395.  348,  049. 

by  lease,  304.  555.  r 

from  year  to  year,  51G.  555.  645. 

in  plea  in  bar  in  repinin^  634. 

pemi;rra.ge» 

asntmpiit  for,  23. 

DEMURRERS, 

to  decUrations, 

general  demurrer  to  a  declaration,  678. 

special  demurrer,  678. 
to  pleas, 

f^eral  demurrer  to  a  plea  in  abatement,  679. 

general  demurrer  to  a  plea  in  atsumptit,  679. 

special  demurrer  in  atmrnfitit,  679. 

to  a  plea  in  debt,  680. 

to  a  plea  in  covenant,  680. 

to  a  plea  in  case,  680. 

to  an  avowry  or  cognisance,  680. 

to  a  plea  in  trespass,  680. 
to  replications, 

generU  demurrer  to  a  replication,  681. 

special  demurrer  to  a  replication,  681. 

d!emurrer  to  a  plea  in  bar  to  a  cognisance,  681.  t 

joinders  in 

joinder  in  demurrer  to  a  declaration  or  replication  in  asmm/nit,  'OfiS. 

the  Kke  in  other  actions,  682. 

joinder  in  demurrer  to  a  plea  in  abatement,  682. 

joinder  in  demurrer  to  plea  in  bar  in  tutumpntt   debt,  covenant,  &c  • 

683. 
joinder  in  demurrer  to  a  plea  in  bar  in  replevin,  683. 

DESCENT. 

title  by  pleaded,  213.  and  n.  (/). 

DE  SON  TORT  DEME;5NE— («e  title  *•  Z)c  Injurian 

DETINUE, 

declarations  in,  235  to  237. 

detinue  and  debt,  237. 

plea,  general  issue  non  detinet,  495. 

DEVISE  AND  DEVISEE- (*c<r  titie  «  »7//») 

devise  in  fee  simple  pleaded,  231.  v  '     * 

declaration  ag'ainst  "devisee  and  heir,  161. 
plea  by  devisee,  rien  per  devise,  473. 

DIL  APID  ATIONS— (ffe  titles  "  Landlord  and  Tenant,*^  **  Covenant,**  and**  Wmtt^*) 
case  for,  against  executors  of  deceased  rector,  346. 

DISCLAIMER  OF  TITLE, 
plea  of  in  trespass,  521,  522. 

DISCONTINUED  SUIT, 

determination  of  a  suit  by,  pleaded,  246. 

DISTRESSES,      '         '  " 

declarations  respecting, 

case  for  illegal  distresses,  284  to  293. 

for  double  value  of  goods,  no  rent  being  in  ftrrear»  285. 

Vol-  II-  ,c 
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DIOTBESSES— («wtfi«tt«/.) 
deolaraUons  respectin^f, 

ciui^  for  illegal  dlftrenes 
*  for  distrainitig  beaflp  of  the  plough,  386. 

for  distraioinjp  fop  more  i*ent  than  was  due,  2S7-  {a). 
for  an  excessive  distress,  288.  ^ 

for  driving  distress  out  of  hundred,  287.  ^ 

.  lor  impouodiog  di§itre^s  off  premises,  and  notgiv3ii|       ^ 
287.  (i^). 
Jbr  refusing  to  redeliver  goods  on  tender,  288. 
for  selling  goods  yrithin  the  five  days,  289. 
ibr  not  removing  goods  after  the  five  days,  290. 
ibr>not  seUinglbr  be0l  price,  291. 

for  not  leaving  overplus  in  the  hands  of  the  sheriff,  &c.  2912. 
'  r«0eu^  of  cattle,  &c.  distrained  for  rent,  .case  for,  292. 

pound-breach  of  cattle  distrained  for  rent,  case  for,  295. 
tescue  of  cattle,  &c.  distrained  damage -feasant,  296. 
poond-brMch  of  cattle  distrained  damage-feasant,  297. 
^     trespass  for  taking  a  distress,  378. 
atownes  and  cognisances  respecting— («fe  title  "  .^qb/win,")  516  to  519.' 
pleas  m  bar  in  trespass  respeeting,  546. 548. 

DISTURB  AKCE, 

of  Hghta  of  common,  354  to  35a 
of  rights  of  way,  358  to  362. 
of  pews,  seo, 
of  franchises,  &c.  363^ 

BOGS, 

,  «aac  for  kee|Mng  dogs  used  to  bite,  kc.  238^  239. 
trespass  for  kUfing  of,  379. 

JbOlTBLE  RENT--(««  Udc  "  J?m.») 
asiumtsit  for,  9. 

DOUBLE  VALUE— (j<e  title  "  i?eiii.'0 
d^>t  for  holding  over,  183. 

DOWER, 

pleaded,  203, 

11 

DURESS, 

pleasof,464to466, 

vepUcations  to,  denying  the  duress,  &c.  615. 

t)^LUNG*HOUS£-(M0  title  ^'j^oNte^."} 

SASE  AND  FAVOUR,      . 
,      plea  of  in  debt  on  bail-bond,.  47a 
replication  denying  plea,  620. 

EAT  AGE  OF  GRASS,  &c. 
astuntpsit  for,  10. 
a^tmeot,  20.  .      •.  • 

EJECTMENT, 

declarations  in, 

hy  original  in  K.  B<  «         ' 

on  a  single  demise,  394 

premises  in  jreneral  how  to  be  dftscrSiedj  S94^  395. 
the  demise,  394,  395. 
plaintilTs  entry,  396. 
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declarations  in^ 

by  original  in  K.  B« 

on  a  singie  demise, 

Ine  ouster,  398.  * 

the  notice  to  appear,  397. 
oi\  two  demises  with  one  ouster,  39^ 
i  on  two  demises  with  two  oustera,  399. 

^    '     '  on  demises  by  tenants  in  common,  9ec.  401. 

by  bill  in  K.  B.  402.  ^ 

in  the  Exchequer,  4€f3. 
on  a  vacant  possession,  404. 
plea,  not  gfuilty  in,  586. 
trespass  for  mettie  profits  and  cosU  after  reoorery  in,  388. 

ENROLMENT  "  ' 

of  specification  pleaded,  330. 

ENTRANCE  MONEY, 
anumpiitfoVtST' 

ENTRY 

ander  a  lease,  sUtement  of,  193. 
by  an  assignee,  196. 

ESCAPE 

out  of  execution, 

debt  or  case  for,  147  to  151 .  303. 

on  a  ea.  «a.  against  a  sherifij  147. 

against  the  marshal,  149. 
cfn  mesne  process,  •     > 

case  for  escape  and  for  not  arresting,  299. 301,  302. 

ESTATES 

fAcaded— («ee  •*  TttU  Pleaded^  and  the  ^naiytical  Tdbk  and  respective  titles.) 
sold,  as8umfitit(oT»7fS.  ^  \c%^ 

assumpsits  for  not  making  title  or  abstract,  or  conveyance  on  sale  of,  125. 

ESCROW, 

delivery  of  bond  as,  462. 

ESTOVERS— (*«  title  "Cbmmon.*')  _ 

declarations  and  pleas  relating  to,  358.  5o9. 

ESTOPPEL, 

replications  of, 

in  abatement,  590. 
^  in  bar,  592. 

EVICTION, 

plea  of  to  debt  for  rent,  48a 

in  bar  in  replevin^  633. 
jepUcalion,  denial  of,  623. 

EXCESSIVE  DISTRESSES— (#ss title  *«  Distrtsses*'} 

EXCHANGE  OF  HORSES,  8cc. 
«f*i»n#»ft  to  pay  money  upon,  84. 
opon  a  wamnitf  OB,  102. 
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^     EXCHEQUEt,  COURT  OF, 

^rmofdeclarstiofiin,  4.  ^ 

^   ^^*  oeI>t  on  jud^^mentofj  181. 

^  proceiw  out  of,  pleade^lf  ^9$^* 

A 

EXECUTORS— («« title  ^<  JJfmiwtrra/or#.*') 
Mtumpsit  by  on^romi«es  to  testator,  55. 

on  promises  to  plaintiff  as  executor^  56. 
on  an  account  stated  witli  bim  aa  such,  57', 
a  surviving  executor,  58. 
*  litisband  and  wift  executrht  before  mftrriag^,  59. 

the  like  where  -vrife  became  executrix  »ft£r  mamaire,  59. 
^  profertof  wiU,56. 158, 

ogaintt  on  pfQniises  bv  teatator,  6fX 

on  promises  by  defendant  as  exeetttor,  61. 
•  '  on  an  account  stated  by  defendait  as  executor,  61. 

-    ^  a  surviving  executor,  62- 

,  boaband  and  wife  executrix  before  marriage,  63. 

,  .  ^  .  ^^  like  where  she  became  executrix  after  marriaGre.  63.      « 

debt  by  executor  of  obligee  against  obligor,  1 58. 
covenant  *<y,  305.  **      ^.  ^    ' 

tiwer  by,  326, 327,  328. 
proof  of  will  by,  pleaded,  232. 

M«nt  byte  a  bequest  pleaded,  232. 
plei^  by  and  against, 

*       '       '       in  tuwthptiu 

ne  wi'quet  executor,  450. 
ne  ungues  administrator,  451. 
piene  achninistravit  generally,  451. 

piene  adminutramt prteter,  452.  • 

a  retainer,  452. 

iudgment  recovered  against  testator^     ■)  and  pUnf  aduum* 
'         .  bonds  ouUtanding,  and  C     tnAit  prater,  454. 

•    J  t^    Jipdgment  recovered  against  defendant,  S     458. 
«  lu  debt,  "^ 

,  In  general,  471.  -  ^  • 

pkne  admituttravh  generally,  471. 
^  ..    ^.       .        *he  like  before  notice  oil  the  bond»472. 
Tepfic^trona  by  and  against, 

¥^  o*9Ufnp9iti 

to  ne  unquee  executor,  that  defendant  is  executor,  600; 

to  piene  adniinittravit,  general  denial  of  plea,  608. 

to  piene  adminUtrawt  prteter^  bonds  outstandings  assets  a^/tfi 

609. 
that  defendant  had  assets  when  he  had  notice  of  writ,  609. 
^  .  that  assets  came  to  hand  after  exhibiting  the  bill,  6ia 

that  judgments  against  defendant,  were  sufl'ered  by  iraud,  610. 
that  bond  has  been  paid  and  is  kept  on  foot  by  frauds  612. 
,  prayer  of  judgment  of  assets,  infuturo,  and  general  issuer  611 
'  the  like  with  award  of  mquiiy,  613. 
icjoind^  by  and  against, 
in  €U0iintpaitf- 


« 


K 


that  np  assets  have  coma  to  band  since  issuing  the  writ,  663.  *'i 

that  the  judgments  against  defendant.  wejc^fauEly  6btai«edx.66i       '  ? 

EXTRA  VIAM-(«^  titie «« 2fm  Amgmaemn,  ' 

FACTOR, 

OMuniptk  by*  for  coipmuisioDy  &c.  34. 

n  t  .,        * 

FALSE  CHARACTER, 

cagefergivi%of,?7«.  •  .      ;    .     . 


^ 
« 


IKinrs. 
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FALSE  IMFRlSONMBirr. 

dedirations  for,  •  "  .  *         ' 

specially,  3T6w 
generally,  376, -377.  ' 

FALSE  RETURNS— (fee  titfe«5'A«ri/.'»)  .,       "       - 

case  for,  to  mesne  process,  nan  ett  inventus,  303. 

oaae  Ibr,  to  final  process,  nulla  bona,  303'  305. 

-  ♦  f 

FARRIER,  »  * 

Msimftit  agicdnst,  for  badly  sboeing  hortcs,  115«       .  « 

■ 

FEES, 

0i«fci9f^/tibr,28to3t  ,       ' 

by  an  attorney  fox  various  descriptions  of  business  and  for  journeys,  &c.  4 

28.  ' 

by  one  ofthe  sixty  clerks  in  the  Court  of  Chaneery,  29.  .  .        * 

by  a  proctor,  29. 
^  1^  an  agent  against  another  attorney,  30. 

by  a  sheriff's  officer,  or  bailifT,  &c.  31. 

FEE  SIMPLE— (tee  titles  «*  Cofnhold,**  •'  Fee  Tail/*  and  AnalyHcal  Table.) 
•etsin  in  fee  in  possession  pleaded  of  different  property,  200. 
of  hodband  and  wife,  201. 

of  the  king,  or  a  Cfuporation,  201 .  ^  '* 

in  reversion,  208. 
insever^dty,  210. 
in  joint-tenancy,  210. 
co|>arcenary,  211. 
tenancy  in  common,  212. 

FEIGNED  ISSUE, 

asntmpiit  on  to  try  existence  of  a  moduei  bankruptcy,  &e.  f7. 

FEME  COVERT— (*ee  title  "  Husband  and  VftifeJ*) 
appearance  and  defence  by,  409. 
plea  of  coverture  of,  when  plaintiff^  414 

the  like  when  defendant,  415.  * 

coverttire  in  bar  in  aseumptit,  425. 

FENCES,  "  * 

declarations  for  not  repairing  of,  348. 
pleas  of  defect  of  fences, 

in  trespass  to  real  property,  5$7- 

in  bar  to  avowries  for  distresses  damage-feasant  generally,  ^5.  637".    - 

defendant's  neglect  to  keep  a  gate  shut,  636. 

plaintiff  entitled  to  common  in  adjoining  close^  637.  » 

replication 

to  a  plea  of  n  distress  damage-feasant,  defect  of  feaoeflu  MT*  * 

to  plea  of  escape  through  defect  of  fences,  that  defifnoaat  turned  the 
cattle  in,  649. 

to  the  like  plea  tiiat  the  cattle  were  unruly,  649.  v 

in  replevin,  denial  of  defendant's  obligation  to  repair  fences,  668. 
denial  of  defect  of  fences,  669. 

FEOFFMENT, 

pleaded,  214.  « 

FIERI  FACIAS, 

•t«ledinpiMMlii^»  303^  SM. 


* 
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FIERI  ¥ ACl AS^i^eontinued,) 
,     .  •*        dfedaration^or  false  returns,  &c.  to,  303  to ^06.  *      .. 

m    *"  ^ jjistificatioD  under,  384.  i86,  SST  « 

oBttiinistion  to  a  copyhold,  atsumpsit  for,  13. 

fites  levied  with  snd  without  proclanifitic^Sf  pMdedi  $23,  223. 

^   *,  FlSHERY*-(*fc  title  'rTrespast.**) 

declarations  in  trespass  for,  389  to  393. 
'   «  pleas  ;  rights  of  fishery,  560  to  563.  .    -~* 

^' 

FORBEAR  AKCE> 

^        atsumpnt  to  pay  costs  in  consideratioa  of  staying  pfoceeduigs  against  defiendaDt, 

82.  ; 

%  to  pay  debt  of  a  third  person,  in  consequence  of  forbeananoe,  83.     >     ,. 

P5RCIBU£  ENTRY,        ^  ^  .         • 

.   ^fjeckrations  for,  383,  o84,  385, 

F<)KMER  RECOVER Y^r««  titles  "  Judgment*  rtcxmrtd^  and  "-^uter  aetm  /•»• 

dent:* 

40RMS  OF  COURT— 1  to 5.  (aruitee Sheet ofFarm^) 

FRANCHISES,  8(C.       ' 
%  ca^e  for  disturbance  of,  363. 

FRAUD, 

plea  that  deed  #aa  obtained  by,  464.  J 

replic^tionthatrelease  was  obtained  by,  603.  .     -.    ,  ^-^.    ic,o  \ 

judgments  against  executrix,  obtained,  &c,  by  Jrand,  610  to  OlW. 
repltcatiim  that  deisd  was  duly  obuined,  615. 

FIJPEHOLD  ESTATE, 

w>ld,  atsimfmt  fi»  prioa  of,  7. 

IRESHOLDER, 

avowry  by,  for  a  distress  datna^-feasant,  516. 

V  .    aider  a  prescriptive  right  of  common,  5ir. 
'      justiHcation  by  or  under  tenant  in  fee,  551. 553.  555. 

FREIGHT, 

^     assumpsit  for  freight,  primage,  average,  &c.  21. 

FUNERAL— (jftr  tiUe  "  Undertaker:') 

FJJJINITURE,    ^ 

astwmpsit  ibruse  and  hire  of,  21<  11. 

ibr  improperly  uaing  same,  109. 

w  CAME, 

«       action  of  debt  for  killing,  &c  not  being  qualified,  187  to  189. 

GAVELKIND, 

plfladed,  199.  n.  (a). 

dENERAl  ISSUES, 

in  asrumfi»t,  f-  :.  • 

nonatfufn/fsit,  423.  » 

the  like  by  an  executor  or  adminiatrator,  423. 
the  like  aa  to  part  and  tende^aa  to  icfidue,  431. 
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GENERAL  ISSinLS^cotttinued.)  "    ^       ' 

xadebti  '     .\ 

nil  debet  g9M;t9tiy,^S9. 
-  tpi  debet  in  debit  qui  tamyASQ. 

ncn  ettjiactuffif  &c.  460  to  ^§2. 

mti  tiei  retard^  488LJ^.  ^    *  ^ 

in  detinue, 

nan  detinet,  495.  ^ 

incoveiumt,  * 

n<m  e*t  factum, .  4p6. 
in  case»  * 

not  ^iltVf  502. 
in  tre9pass, 

not  guilty,  519.  . 

the  like  to  a  part;  with  a  special  plea  to  the  residue,  519. 
in  ejectment,  S8& 

G  Adds,  kc. 

attufttput  on  contracts  relating  to, 
t  .  for  goods  sold  and  delivered  to  defendant,  16. 

for  goods  sold  to  defendant  and  delivered  to  a  third  penon,  17. 

for  goods  sold  to  defendant  and  not  accepted,  17.  dr* 

for  a  crop  of  grass  or  turnips  sold,  If. 

for  tithes,  18.  *' 

for  use  and  hire  of  goods,  &c.  21. 32. 

for  not  paying  money  on  exchange  of  horses,  &c.  84. 

for  not  delivering  a  bill  of  exchange  in  payment  for  goods  sold,  85 

on  a  contract  to  pay  for  goods  sola  to  a  third  person,  86. 

for  not  accepting  goods,  &c.  sold,  97.  17. 

for  not  delivering  foods,  &c.  bought,  99. 

on  a  waxranty  of  a  horse,  &c.  100. 
'  tlie  hke  on  an  exchange  of  horses,  &c.  102. 

for  not  retumin)^  goods,  or  paying  for  Uiem,  105. 

against  bailees  for  loss  of,  kc.—(*«  title  ««^aiVrf*.'*) 

for  not  accounting  for  produce  of,  123- 
trover  for--(*ee  title  "  7>o«r.»')  '    * 

case  for  injiiring  goods  in  reversion,  330. 
trespass  for  seizing  of,  378. 

^        in  a  dwelling-house,  382. 

de  bonit  aspanatiM,379,  -4 


I 
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GOOD  WILL, 

at4U7nptit, 

for  lease  and  business,  8. 
for  a  business  alone,  24. 

GRASS,  ..  , 

aesttmpeit  for  price  of  crop  of,  17. 

GUARANTEE, 

to  pay  money  in  consideration  of  forbearance  of  a  third  person,  83. 
to  pay  money  in  consideration  of  sale  of  goods  to  a  third  person,  86. 

HABENDUtk, 

statement  of  in  covenant,  192. 

HAD  AND  RECEIVED-^w  title  "  Monfy  Counts.**) 


•       # 


1 


ft 


708  •'  1W©EK.  ^      « 

•  HEIR.  ' 

declaration  against  in  ^erat,  159  to  161.  in  notts. 
on  Dond  against,  15^. 
ffae  Ulie  wi\h  devisee,  161. 

i  pleMby 

parol  demuiter»  473. 
riens  per  deuent^  473. 

Hllt£  df  HORS£Sr  &c. 

auvwipnt  favf  21. 32. 

HORSES, 

a99ump9it  for  hire  of,  21. 
«-•  •  for  work  and  labour  with,  32-  " 

^r  immoderate  ose  of»  107. 
for  badly  aboein^if  of,  115. 
for  false  warranty  of,  100  to  103. 

HORSEMEAT  AND  STABLIKG, 
OMsun^it  for»  20. 

HORSE  RAGE, 

atsumptit  for  a  wager  upon,  75. 

BQVSES^Me  title  -'  Ancient  WiMdomw/') 

case  for  nuisances  to,  331  to  334. 

trespass  relating  to,  382  to  385.  (^ee  Utle  «  Treffiat:'*} 
*         pleas  in  defence  of  possession  of,  529  to  532. 

HUNTING 

trespass  for— («« tide  «•  TretpatM.")  389 
« 

HUSBAND  AND  WlFE-(«c  titles  **  Feme  Covert,^  and  "  Coverture.**) 
aisumpsit  by  or  ag^nst* 

by  for  work  and  labour  by /cmc  before  marriage,  49. 
against  for  work,  &c.  for  feme  before  marriage,  50. 
^.  by  or  against  as  executrix,  59. 6J. 

by  or  against  as  administratrix,  66,  67. 69. 
for  not  marrying^,  89, 
«8t|te  iit  fee  in  riglit  of  wife,  201.  ^ 

io  a  term  in  a  rigbt  of,  204.  n.  (m), 
in  fee  in  severalty  in  wife  by  survivorship^  210 
.  title  by  marriage  pleaded,  214. 
fine  levied  by,  pleaded,  222,  223. 
'  *       for  crtminal  conversation,  265,  266. 

by  buaband  and  wife  for  battery  of  wile,  374. 

*  by  hus|>and  alone  for  battery  of  wife,  per  quod^  Stc.  374 . 

IllPARLANCES, 

'  necessity  for  and  use  of,  405  to  408. 
common  imparlance  by  bili,«405. 
the  likei»y  original,  405. 
«  general  imparianee,  and  suggestiiMi  of  death  of  one  of  defi»^aftts»  406. 

special  itnparlatiCe  by  biU,  406. 

the  like  in  another  form,  407-  ^ 

special  imparlance  by  original,  407> 
general  special  impaiiance,  40ft. 

IMPRISONMENT- (,ce  titles  «  false  trnprismrncnt^'  %td  w  ruw^tow.*') 
justifications  of,  5o3  to  546- 

* 
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1K0£BITATUB  ASSUMPSIT,  ' 

form  of  the  count  in  ^anertd,  5* 

statement^  of  different  debts,  7  to  TO.  {tee  the  Analytical  Table) 

IKDEBITATUS  IN  DEBT,  ,  ^ 

form  of  the  count  in  general,  142. 

statement  of  different  debb,  142  to  144.  Ctamc  at  in  Assumpsit^  Ht  Analpiud 
Table^) 

INDEMNITY, 

a^sumptit  on  contracts  of, 

by  an  accommodation  acceptor  against  drawer,  88. 

by  tenant  against  landlord  tor  not  inderaniiying  against  ground-tent,  138. 
pleas  to  debt  on  indemnity  hood,  non  tianunjicatutt  4^1-  ^ 

replication  thereto,  621,  6:2^. 
rejuinder,  665. 

INDENTURE, 

statement  of  in  covemmt,  191. 

INDORSEMENT, 

on  writ  of  ca.  *a.  148. 
on  latitat  Tor  bail,  163. 

INDUCEMENTS, 

in  atmmpsit,  75.  79,  80. 

of  an  expected  race,  75. 
of  differences  being  depending,  7d,  80. 
of  an  action  being  depending,  82. 
of  a  debt  subsisting,  8.1. 

of  defendant's  being  a  pawnbroker,  wharfinger,  carrier*  &c.  106. 110, 

I'l'  1 1/.  119*  I2I* 
of  possession  of  a  lease,  139. 
that  defendant  was  tenant  to  plaintiff,  133. 
in  covenant* 

of  different  ^eiaios,  possessions,  titles,  &«,  (mb  Afmfytieoi  Ta6ie,)  SOO.  k^, 

of  good  character,  248.  253.  255.  n.  Co), 
of  trade,  &c.  256. 
f         for  injuries  to  real  property,  331.  &c 
INFANCY,  "^ 

appearance  and  defence  by  infant,  410. 
|>lea  of  in  <2Mtfm/»«/ f,  424. 
in  debt,  466. 
parol  demurrer,  472. 
,  replications, 

in  atrtmpMtt,  denial  of  inftncy,  594.  ^ 

^at  meat,  &c  were  necessaries,  and  nolle firot.to  residue,  594, 

ratification  when  of  age,  595. 
in  debt,  that  defendant  was  of  age,  616. 
r^oinders,  i  ' 

that  the  goods  were  not  necesaaries,  658. 
that  defendant  did  not  ratify  or  confirm  the  prowiie,  659. 

INFRINGEMENT  OF  COPYRIGHT, 

case  for;  313.  ■         , 

INNKEEPER,  *  .    i  • 

a*tumfiti^)iy,  - '  -^ 

for  his  biU  for  necessaries,  19,  20. 11. 
for  horse  or  chaise  hire,  21.  • 

Voi.  IL  d  •  • 


# 

1  w 


« 


rid 


INDEX. 


INNKEEPER— (wjtf/nttft/.)  *  .     .         •*  •        ^ 

(tsauinpsithy, 

for  work  \frith  chwse«,  &c.  32.  ^         , 

for  liorsc  meat  and  ftUbUni^,  90.    »     *     '  i 

for  stanclin^  of  capriag«a,  12. 

for  work  and  labour,  31.. 

for  corn,  &.C.  sold,  16.       • 

for  good-will  of  bis  business,  8.  24. 

csj»e  against, 

for  loss  of  goods,  S  7 

iNNtJENnO, 

pk*atl<?d,  and  notes,  259.  n.  (9.) 

INSOLVLNT  BEBl'OH, 

pica  li  iwsoivpnt  debtors'  act,  430.  • 

repiicaiioD  admitting  plsa^  596. 

INSURANCE, 

asswmpjit  fbr  premiums  of,  36  35. 
as  broker  for  efieoting  policies^  35. 
oil  policies  ofy  71. 

INTERESSE  TERMINI, 
pkadetlii  309. 

IHTEREST, 

aitfUfnpnt  for,  42. 
debt  ior,  143. 

JOINT.TENANCY 

pleaded,  and  death  of  one  and  sole  seisin,  210.  ' 

JOtmKIES— r*«.  title «'  Wori  arid  Labour,^) 
i»9ump*ii  ftoJ*,;]3.  28. 

•    JUDOMENrS— (*rt  title  *'  Jtaigment  Recof>eredV) 

deciarationt  on  in  debt  in  K.  B.  C.  P  or  Exchequer, 

for  the  plaintiff  in  atwmfmt,  181. 

for  the  plaiinifF  in  debt,  182. 
a.    for  tKe  d^fendiint,  182,  183. 

statement  of  recovery  of,  in  debt  in  K.  B.  C.  P.  orExdie^er,  147. 

statement  Qf  recovery  of,  in  agsumptit,  150. 
pleas  in  setions  on 

nui  tiel  record f  488. 

payment.  489. 

Other  pleas,  490. 
leplicatiftts  stating  record,  8tc.  627. 

Verification  of,  in  a  replication,  624, 625.  ^, 

JUDGMENT  RECOVERED- (*f<r  titles  '<  Former  JRtccro^i*  and  **  yudenunt^n 
,  plea  of  in  mssumfsit^  438. 

replication  aw/ Wf/r^corfl^  602,  603. 

aet'Offon,  442. 

pleas  of,  by  an  e)cecutor  or  administrator,  455. 

former  conviction  for  same  olfent^,  493.  % 

.  JtISTTFICATIONS-^,eeJ^1*^s  «  Co^,-  '« Jfe^mVaW  TVc^as^?^) 
pleas  of  m  slander,  50S  to  507. 


* 
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LAND, 

decfatrations  in  treipasr  ibr  fnjoiiM  to,  385  lo  3ft— («fp  titles  '<  TVm^^om  ow/ 

t  ANDtORD  AND  TENAllT-<«e  titles  «  Hati^.  and  ««  ir«"  and  **  Oca^aiion.  .*) 
astumptttf 

by  landlord,  .   ' 

for  rent  of  bouse,  Uknd,  or  lodgiiigHy  &c  8  to  112. 
^.   for  double  rent,  9. 

for  not  tifcking  care  of  fumit^jre,  109. 138. 

for  not  using  land,  S^c-  in  proi^er  manner,  133  to  136, 

for  not  repairing  house,  &c.  136- 

for  using  premises  in  an  untenantlike  nianntfr,  138. 

.  for  not  indemmfying  agunit  ground  landloi-d,  138. 

debt  agftinft  tenant  for  rent,  173-l<ce  title  •*  tf«»»'') 
covenant  against  tenant,  kc-ue^  title  "  C••e«aJl^) 

case  against  tenant  for  waste  and  bad  husbandry,  344»  345. 

LATITAT,  WRIT  OF, 

stated  in  pleading,  538. 162,  163.24f3. 

justifications  of  arrests  under,  537.  542. 

entry  into  house  under,  582. 

replication  of,  644. 

rejoinder,  shewing  actual  time  of  issuing  of,  660. 60S. 

UKASZ^istatement  of  lessor's  title,  see  ^^nalytieal  Tabled 
debt  on,  ibr  rent,  173. 
covenant  on,  for  rent  by  lessor  against  lessee,  191. 

for  not  repairing,  lessor  against  assignee  of  lessee,  194. 
title  by,  204  209.  215.  516.  555, 556.  , 

assignment  of  to  plaintift*,  216. 
surrender  of,  217- 
by  the  king,  pleaded,  221. 

LEASE  AND  RELEASE, 
how  pleaded,  219. 

LEASEHOLD  ESTATE  •• 

sold,  mBsumpsst  for  price  of,  7-  '  ^ 

LEAVE  OF  COURT  *  ^ 

topleaddoublesUted,  431,  422.  ^ 

LETTERS  OF  ADMINISTR ATION— (*tfr  «tlc  *'  Administration.'^) 

ft 

LETTERS  PATENT 

of  the  king,  pleaded,  221.  , 

LIBEL— (we  tide «'  Slander/") 

LIBERUM  TENEMENTUM, 

pl^  of,  in  trespass,  551. 553.  ^ 

replications,  ' 

denial  of  plea,  648. 

that  deimdant  demised  to  plaintiil^  648.  *  * 


%    » 


«   * 


r  •* 
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INDEaf. 


•  * 


»  *. 


JUIBERUM  T£K£MENTUM^con/tntf»/.} 
rejoinder,  a  notice  to  quit,  679. 
flurrejainder,  a  waiver  of  notice,  673. 
rebutter,  denying  ttm  waiver,  673. 

LICENSE,    * 

plea  of,  in  covextant,  496. 

'   '       in  trespass,  560-  • 

KpUcatidns  in  covenant,  denial  of,  627. 
V  in  trespass,  denial  of,  649»  •  * 

LIFE,  ESTATE  FOR,  '     ^ 

pleaded,  202,  203.  •  > 

LIGHTER  AGE/ &c. 

mnmifitit  for,  23,  24.  32.  • 

*  .  *  . 

LIGHTS  ANCIENT— («e  title  "  Windan^r) 

'  LIMITATIONS,  STATUTE  OF,  ' 

pkaaof, 

*  non  iusumpsit  infra  sex  atmot,  449. 

acH^  nan  accrevit  infra  sex  annoSf  450. 
:         ill  debt.  471. 
i%  case,  502. 
-    iatrespass,  523/ 
c«|4b«tiomi, 

'    «   .  deaiats  of  the  pleas,  605,  606. 

ft  writ  issued,  606. 
continued  writs,  606. 
.     plaintiff  abroad,  607. 
defendant  abroad,  607. 
'^  %thcr  replications^  608. 

rejoinders, 

no  cause  of  action  within  six  years  of  issuing  writ,  663. 

shewing^  actual  time  of  issuing  writ,  662. 

traverse  of  intent  of  issuing  the  writ,  663. 

actkm  not  commenced  within  six  years  of  defendant's  return,  663. 

r  LODGINGS,  * 

ofpvmpsit  fcr  use  of  unfurnished  lodgings,  10. 
^  ^  fat  use  of  ftimished  lodgings,  10. 

"  '    '         jj,      '  jboardand  lodging,  11.  • 

ibr  not  taking  care  of  furniture,  109. 

.WWf.lCIOUS  PROSECUTION,       • 
of  civil  a^ons, 

where  first  suit  ended  by  payment  of  money  into  court,  242. 
V  ^        where  the  first  suit  was  discontinued,  246. 

where  the  first  suit  was  novprosted^  247. 
•  where  ther<»  was  i  verdict  for  present  plaititiff,  24-7. 

*  '    of  criminal  pi*oceedinj<", 

^    f  of  a  charge  of  felony  before  a  justice,  248. 

/  of  an  indictment  for  perjury,  253. 

*  ■    .  .         - 


' 


M^NOR, 


{•PC  title  **  £>rfinfrtf,")394,595. 


«  » 


. ». 


»       w 


^   •«. 


• 


* 
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MARRIAGE— (,<e  title  "  Ht^bmd  oMd  Wffe^') 

09suinfi*if  for  not  maTrylrur,  89. 
^       title  by,  JU. 

MARSHAL, 

•  debt  against  for  escape,  149L 

« 

Sf  ASTER  ANI>.SEKVANT^-.^e  title  «*  SeraarS;') 
a^fainst  tnastei*  for  not  employing,  9B. 
*     case  for  debauching  a  servant;  Sc-  J67- 

case  foreoticiiig  away  or  harbouring  ditto,  258  to  270. 
trespass  for  beating  aervantt  375. 
* 

MATERIALS  FOUNTD,  • 

oMtumprit  ^,  31.  ^  - 

MENACES— (jec  t5tk»«  i)Km».")  # 

MESNE  PROFITS, 

declaration  in  trespass  for,  and  costi  in  ejectment,  388. 

MISCHIEVOUS  ANIMALS,  *  '    % 

case  for  keeping  of,  238, 239.  "■ 

MISNOMEft--(«fe  title -^toefiMnl.*)  ^.  ' 

pftea»  of  in  abatement,  » 

of  defendant's  christian  name, 

pleaded  in  R  B  416.  » 

the  like  m  C.  P.  417.  "  t 

of  defendant's  surname,  418. 

of  plaintiff's  surname*  418.  « 

replications  to. 

that  defendant  was  known  as  well  Ky  one  name  as  the  otherT^59Q. 
estoppel  by  defendant's  putting  in  bail  in  wrong  name,  590- 

MODERATE- CORRECTION, 

plea  of,  plaintiff  an  apprentice,  527.  .  , 

plea  of,  plaintiff  a  seaman,  528.  '*• 

#  .      '\ 

.ftJOLLlTER  MANUS  IMPOSUIT— (*se  titles  "  Trypan*'  tmt  ••  Sim  Jlsioulf^Jie^       ^ 


p 


fne^ne.**  ^ 


pleas  of  * 

to  preserve  the  peace,  plaintiif  and  atbird  person  being  fighting,  i56. 
the  like,  plaintiff  being  beating  and  assaurtii>g  a  third  person,  527. 
in  defence  of  possession  of  a  house  or  land,  529  to  532. 


'  « 


MONET, 

tsovot  for,  3S4. 

MOJ^EY  COUNTS, 
in  Mtumpttt, 

for  money  lent,  42.  *  *    * 

paid.  42.  .  ^ 

*  had  and  reoiited,  42.  ^  ' 

for  interest,  42. 
■'"         for  work,  goods  sold,  and  the  money  counts  in  on^  count,  4S. 

on  an  account  stated,  44.  ^ 

commeo  breach,  44.  * 

tn-deht,  •        *  . 

for  monoy  lent^  143. 


*■ 


»  • 


•  •  *  4 

• : 
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MONEY  covers- contimwd.) 
in  debt,  "      ^ 

paid,  143.  » 

bad  and  recirtve^,  144. 
on%n  account  statedy  144. 
^  common  br«ic>iy  144.  r 

MOORAGE  OF  SHIK,  Iw.    *  \ 

asfumpMit  for,  l!^,.  *  ^         •      • 

•"  '  '  •  ♦  .        •       . 

MORTOAGl:, 

debiron  mort^afpe  deed,  for  priDCkpftl  and  intereat,  l7o- 

MUTUAL  PROMISES.  ' 

atatement  of  trn pleading*  in  general,  76.  * 
oH  a  policy  oC^suranoe^  72, 
\  to  perform  awards  80. 

«       •    to  marry*  89.  • 

f 
*  KECESSARISB— <A»f  titlea  «*  Board  and  Lodging,^'  '^Jftnt,*"  **  Use  and  Oecupatm^) 
found  and  provided  for  defendant,  19.  11. 
'     •    •  f^r  third  persona,  20. 11.     • 

f 

KEGLIGKNCE,  ACTION  FOR,. 
^in  driviog  Gurriage  by  servant,  381. 
in  il|!^gating  ahipa,  283.  .     , 

nt  UNQUftS  EXECUTOR  OR  ADMINISTRATOR, 
pleas  of,  450, 451 . 
^  *         replicationa  to,  6U8. 

NEW  ASSIGNMENTS, 

in  a&gumfititf"  .      .    -  j  i.      ««» 

to  plea  of  judgment  recovered,  that  action  is  for  .other  debts,  652. 

in  trespiisa, 

to'  plea  of  *on  auault  demesne,  action  for  another  "^'^^Jj^ 
to  justtfication  under  process,  an  imprisonment  before  proce* 
.      '  654. 

,  to  personal  property,  .     .        _^^    .__ 

•^  to  justification  under  right  of  way,  new  assigning  «rtrfl  mm 

^'     '  *       that  the  corn,  &c.  was  different  to  that  mentkmcd  in  ptea,  655. 

'.  *         to  real  property,  .  ,    x*  i     ji*^ 

,  to  liberum  tenementum,  setting  out  abuttals,  050. 

to  pica  of  riglvt  of  way,  extra  viam,  &c.  656. 
the  like  mereiy  new  assigning,  657. 

I^aa,  Src.  to 

general  iss\is  not  guilty  to  new  assignment,  074. 

special  pleas  to  new  assignment,  6/4. 
replications  torsuch  pleas,  6/5.  ^ 

Nit  DEBET, 

plea  of  generally,  459.  , 

*       to  debt  on  Himf^le  contract,  and  nan  eetfacttmii  46U 

to  debt  qui  tapi,  459.  ^ 

NOLLE  PROSEQUI, 

entry  of,  to  a  plea  of  iitfancy  as  to  part,  595.  ^^ 

NOIf  ASSUMPSIT, 
plea  of,  433. 

the  like  by. an  executor  or  administrator,  423. 
tlie  li|;e  as  to  part  and  tender  as  to  residue,  431. 


*      ^ 


i 
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NON  CEI»IT,  ,  "  * 

^     ^        pba  uf,  in  replevin,  508. 

*    NON  DAMNIFIC  AtUS,  ...  -       * 

pieaa  of,  480,481. 
^  wipljcationa  to,  6!il,  622. 
lejolnder  to,  665.  • 

NpN  ibETINET,  ^  *  .'  ' 

pleaof.indetiDue,  495.  • 

KON  EST  FACTUM,      • 

^      pka  of,  •     ^ 

generally  in  debt,  460.    *  * 

by  an  executor  or  adrainistratot,  460. 
^  after  craving  oj^er  of  b-md  and  condition,  460. 

after  crying  oyer  of  an  imlentui-e,  461. 
to  part,  and  ni^  debet  to  debt  on  pimple  contract,  4&1. 
in  covenant,  496.  * 

NON  EST  INVENTUS,  *  •  ' 

ease  for  false  return  of,  302. 

NONJOINDER, 

pleaded  in  abatement,  415,  416.  •- ' 

replication  that  defendant  lOone  contracted,  589.  < 

NON  PROS, 

pteaded,  247. 

NOT  GUILTY,  ** 

plea  of,  * 

iii  caiie,  503. 
m  trespass,  519. 

to  a  part,  and  a  special  pleatd  residue,  519. 
in  ejectment,  588.  ^    '  , 

NOTICE— (««  title  «•  5«>«f«r.'*)  •        .^     ^ 

autementof  apoIicyofin8iiraiicettidofloMt7^74,^5.  *  - 

to  appear  in  ejectment,  397- 

*  ft 

NOTICE  TO  QUIT,  <• 

stated^  183,  184 

tenanc}^  determined  by,  667. 670, 671.  ^  *        - 

aurrejoinder  that  it  was  waived,  673b 

rebutter,  denial  thereof,  673.  t^ 


*% 


* 


NV19ANCES,  CASE  FOR, 

lor  consequence  of  laying  rubbish,  &c.  in  public  street,  240, 241. 
declam^on  for,  to  houses,  &c.  m  general,  331  to  344. 
juatificatiofl, 

removal  o£ 

*  to  right  of  commons  564. 

to  right  of  way,  572. 

NULLA  BONA, 

c«|0  £v  Use  return  of,  303. 

» 

NUL  mSL  AWARD, 
pleftQi&47a. 
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NUL  TIEL  AWARD— (con/i«K«i) 
replication,  stating'  award,  619. 
rejoinder,  denying'  aw*td,  664. 

NUL  TIEL  itECORD,     .  '        . 

plea  of, 

to  debt,  on  recc^iisvice  of  baili  488- 
to  debt,  on  a  judgment,  488.  *     « 

,    replication  of,  • 

to  plea  of  judgment  recovered/ 602,  603. ' 
«     ,     to  plea  of  nui  tiel  record^  stating  the  record,  624. 

NURSfe,  "  '  .  ' 

a$$uinp9^  by,  for  attendance,  40. 

ON^RARI  NON,  * 

"•plea  in  debt  commencing  with,  462-  «, 

ORIGINAL  SPECIAL, 
writ  off  pleaded)  166. 


•  . 


OUSTER, 

stated  in  ejectment,  396. 

oyerJ 

craved,  460,  461. 

OUTLAWRY, 

.declaration  where  one  of  several  defendants  has  been  outUwed^  3. 

PAROL  DEMURRER, 

pie*  of,  by  an  infant  heir,  472. 
replication  confessing  pica,  617. 

PARTNERS, 

assumpsit  by, 

survivor  on  promises  to  both  partners,  4^. 
on  promises  to  survivor  to  pay  debts  due  before  tke  death,  46. 
on  promises  to  survivor  for  debts  accrued  since  die  death,  47. 
against 

survivor,  on  promises  by  both  partners,  47: 
on  promises  by  survivor  to  pay  debts  due  before  deathi*  48. 
?  on  promises  by  survivor  to  pay  debts  ace    r  ucc  t.n  t    m  iVa 

i  49. 

PASSA^GE, 

assumpsit  for  passage-money,  22.  % 

PASTUilE-  (*ee  title  ••  Common^) ' 

PATENTS,  \ 

(frant  of,  from  the  king,  pleaded,  221. 

case,  or  covenant,  for  infringement  of,  313.  317.  i 

by  patentee  and  assignee  of  a  pait,  317-  -  v  | 

PAYMENT^ 
pleas  of, 

in  debt  on  money  bond, 

*o/»i>  ad  diem,  473. 
sol'oit  post  diem,  474- 
to  debt,  on  annuity  bondj  475. 
to  debt,  on  judgments,  448. 


¥ 
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in  covenantt  496, 

m  replevin,  plea  of  payment  of  rent  to  ground  landlord*  631- 

PAWNBROKER* 

attumptit  againat,  for  loa»  of  i^dgei  106. 

FEU AL  STATUTES— (#eetitl^««5raftrte*.'')   , 

PERFORM ANC£—C«tt  title  « Breaehe»»)  ^  ^ 

aUtemeBt  in  declarationa  in  covenant  of  plaintiff 's  general  pcrformaic^,  A»3- 
plaintiff's  performance  of  condition  precedent,  197. 
defendant's  general  non-performanco^  194< 

pleas  ofy 

to  debt  on  bond, 

general  performance  of  acts  mentioned  in  condhioo,  481. 

the  like  of  negative  and  disjunitive  covenants,  ^2. 

the  like  of  acts  in  an  indenture  referred  to  in  conation*  4x3, 

484. 
special  performance,  484. 
excuse  of  performance,  484,  485. 
in  covenant, 

payment,  496.' 
performance,  496. 
premises  not  out  of  repair,  501. 
vepticatiens  in  debt  on  bond,  stating  breach,  622.  ^ 

the  like,  several  breaches,  683. 

PERJURY-  (««e  title  «  Slander r) 

PETTT  CUSTOMS, 
muum^it  for,  16^ 

PEW, 

caae  for  &turbance  of,  362. 

PILOTAGE, 

OMttanptit  foi^  27- 

PLEA 

in  a  feigned  isMie,  79* 

PLEAS  ^- 

in  abatement,  411  to  42a-(Me  "  Abatenunt^  and  rupeeti^  heatU,  and  Malj/Hs^ 

Tabk.)  '        .     ,    ^  .    •    " 

in  bar,  4QX  to  588— (*«  Jlnaljticat  TabU  and  wjftecftije  A«iflw.) 
^  common  commencements  and  conclusions,  421  to  423. 

commencement  ofa  first  special  plea,  421.  .     rf«,  * 

'  where  the  defence  arose  after  action  brought^  *2L 

of  a  second  special  plea,  421.  » 

of  a  plea  to  a  particular  count,  &c»  482t^ 
'     «      conclusion  to  tlie  country,  422. 

with  a  verification,  422. 
to  the  record,  422. 
in  atiumpsitf  423  to  458^(«fr  title  ^  Astwmpni^  and  Analytical  Tm' 

in  debt,  459  to  495— («« title  "  JM^*  and  the  Analytical  TdW<p.> 

in  detinue,  495. 

in  covenant,  496  to  501—  (*ee  title  «  Oo^nant?*) 

incase,  502  to  508— (*ee title  '*  CVi*e.") 

in  replevin,  508  to  519— (*«  title  "  ;?rt»ArwV')  0 

in  trespass,  519  to  588— {''^  title  «•  Tretpm*, ') 

V*.  11.  e 


'\ 


ns  ,  INBEX. 

PLEAS— (ro«ria»e^.) 
in  bar, 

in  ejectment,  S89. 
puis  darrein  continuance,  676,  STT^itee  title  "  Am  Darrein  Continuance.**) 

PLEDGES, 

omission  of,  not  material,  2.  n.  (g). 

taking  insufficient  in  replt^vin,  case  for,  31<K 

PLENE  ADMIN ISTR  A VIT-K*«  title  «  £mciitor$:*) 
pi«i  off:  i^neraUy,  451. 

piene  administravit  prater,  pleas  of,  452  to  458 
repUcatfoBS  to,  608  to  611. 
rejoinders,  663,  664. 

POLICIES  OP  INSURANCE, 
a*tump9it  on,  71. 
attumpsit  for  effecting  of,  35. 
atwmpeit  for  premiums  for  insuring,  36. 

POOR  RATE,  .  * 

aTowry  for,  515. 

PORT  DUTIES, 

justification  of  seizure  for,  5481* 

POSSESSION    , 

of  leasehold  estate  pleaded,  &c.  204. 

suteroenfeof,  when  sufficient  in  pleading,  354.  n.  (a). 

POUND-BREACH— (fce  title  "  Peecue.") 

of  cattle  distrained  for  rent,  case  for,  2M. 
tbe  liko»  damage-feasant,  297. 

PRECEDENT  C0NDIT10N-K,«  title  "  CawUtiOkPrtcedm,^ 

PRECLUDITWON, 

form  of,  in  a  replicates  in  general,  or  iu  trespass,  593. 641. 

PREMISES, 

how  to  be  statedln  covenant,  kc.  192.  n.  (i). 
in  ejectment^  394,  395. 

PREMIUMS  OF  INSURANCE, 
atiumpsit  f(»,  36  35. 

P^SCRIPTIONS-(w<r title  '*  CvtMfu*') 
pleas  of^ 

^  prescriptive  right  of  common  of  pastute  by  tenant  in  fee,  5ia  563. 687. 

638.  I 

the  like  by  a  copyholder,  568. 

cominon  pur  const  de  vicinuge,  567.  |j 

common  of  estovers,  &c.  6b9.  I 

right  of  way  by  a  freehk)lder,  573*  * 

the  like  by  a  copyholder,  574. 
rijrht  to  port  duties,  and  to  distrain,  548, 549. 
right  of  free  fishery,  pr  common  of  fishery,  561,  569^ 
replications  to 

general  rules  as  to  mode  ofjdenial,  651. 

m       ^  denial  of  prescriptive  right  of  common,  650.  669. 

rejoinder,  reasserting  right  of  comfnoo,  671. 


«. 


i 


PRIMAGE, 

dtsutnfiiitfyf,  21. 

B&INTS, 

cMe  for  infiriaguig  copyri^t  in^  dlf. 

PRISONER, 

declaration  Bgunst,  in  aetiud  or  supposed  custody  of  the'  marshal,  1. 
in  actual  custody  of  sbenff,  Ace.  3. 

PRIVY, 

ease  for  Mljemp^r«|^  same,  .&c  934^  88if,  136; 

PRIZE  MONEY, 

Amfn/#tf  for,  26> 

PROBATE, 

proof  of  will  pleaded,  232. 
prufertofwilI,56.158. 

PROCTOR. 

OMtumpiit  by,  for  his  ftt^^  29. 

PROFERTS, 

of  wiU,  S6. 158.       •  •  V 

by  a  surviving  executor,  59. 
of  letters  of  administration,  64.  159. 
*  of  bonds  or  deeds,  in  K  B.  or  C.  P.  151,  1S2, 15S. 
excuses  for  not  stating,  152. 
of  indentures  in  covenant,  191. 
of  exemplification  of  letters  patent*  231. 

PROMISE,  OR  CONTRACT, 
how  stated, 

in  comnion  auumpnt*^  5,6. 
in  debt,  142  to  144. 

PROMISSORY  NOTES— (Me  Deelaraiioru  in  ** Outty  cn'iiil^  Lidtitf  titk  fir^cediMti^*} 
trover  fur,  324. 
plea  of  delivery  of,  in  satisfaction,  435. 

PROTESTANDO,  ' 

in  trespass  of;  writ  and  warrant,  644. 

PROUT  PATET  PER  RECORDXJM, 
reirrence  to  a  judgment,  148. 150. 
to  a  recognisancej^lSO. 
to  a  private  statute,  221. 
to  a  writ  and  return,  305. 

PUBLIC  H<H/S£-(«f«  "  InnkeeperV) 

aimmptit  for  good- wlU  oC  and  business,  8. 

against  publican  for  not  making  title  to  lease,  Cic.  128. 

the  like  against  vendee  of  lease,  &c.for  notCQmpletingpurehsse,l(0.139. 

PUIS  DARREIN  CONTINUANCE^ 
plea  of  release  not  at  tb^  tifimth  ^^ 

attbeiSfiseSf  676.  * 
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FUR  CAUSE  DE  VICINAGE, 

plea  of  common,  of  pftiture  o(  567. 

QUiE  EST  EADEM, 

■tatemeot  of,  534.  55L 

QJJANTUM  BIERUiT  COUNT, 
in  astuntpsUf 

form  of  the  count  in  general,  6. 

sUtements  of  different  debts,  7  to  70— (mt  the  Jnafytieai  T^iMe.) 
in  debti 

statements  of  different  debts,  143,  143.  (Mute  «t  m  AummpUt,  wee  Jm- 
>  ^ytictU  Table,) 

QUANTUM  VALEBANT  COUNT, 

in  general,  6.  16. 142,  143. 
for  goods  sold,  16. 

QUI  TAM, 

declarations  in  debt  fui  tamt  and  observations,  187  to  189. . 
plea  of  mV  debet  in,  459. 

RACE, 

OMmmpnt  Ipr  a  wager  upon,  jS- 

REASONABLE  TIME, 

averment  of  elapse  of,  91. 

law  relating  to,  6  Eatft  Befiorti,  3.  * 

REBUTTER, 

denying  the  waiver  of  a  notice  to  quit,  6T3, 

RECOGNISANCES, 
of  bail, 

declarations  on  in  debt  in  K.  B.  by  biU,  177. 

the  Uke  in  C.  P.  179. 
pleas  in  actions  on,  nui  tiel  record^  488. 

«o  ea.  40.  against  principal,  489. 
death  of  prmcipal  before  return  of  ca.  so,  489. 
replications, 

setting  out  a  c&  ea*  625« 
that  principal  was  living,  626b 
plea  of  sat-off  on,  443. 

RECORD— (^w  title  «  Reference**) 

reference  to  in  a  declaration — (#ee  Pnmt  Patet,  &c.)  148. 150. 

where  a  private  statute  is  pleaded^  ^l. 
verification  by,  in  a  repfication,  624,  625. 

RECORDARI  FACIAS  LOQUELAM, 

statement  of,  170. 

RECOVERY  FORMER— (Me  title  "yu^gmatt  RecowredT) 

RECOVERY  SUFFERED, 

pleaded,  with  deed  to  lead  uses  of,  223. 
the  like  more  fully  pleaded,  22Jt. 

RECTOR, 

seisin  of  for  life,  pleaded,  SOS.  346. 

title  li^  succession  pleaded,  214. 346.  ^ 

^* 

« 


case  by»  aguast  ezectttors  of  deceased,  for  dilapidations,  S46. 

RBDPENDtTM, 

atafeemeni  of  in  ooVeoanty  192. 

K&FERBNCE, 

to  policy  of  inaurance,  and  memoranda,  72. 

to  award,  146. 

to  leafte«  193.  *     ^ 

to  record,  148.  156. 180. 182.  V 

to  private  atatute,  221. 

REJOINDERS, 

in  general,  658. 

ini  a»wmp9iu  658  to  664— (we  title  **  Aatumpait^^) 

in  debt,  664, 665— (m-  tiUe  '*  Debt-*') 

replication  in  replevin,  666  to669^(#a  title  **  JiepievinV) 

in  trespaas,  670  to  671— («e  title  «•  Tretpat^r) 

RELEASE— {«ee  ti^  '*  Leate  and  JRelease.**) 
lease  and  release  pleaded,  219. 
release  of  actions  pleaded,  439. 
rei^ationa  thereto, 

denial  of  release,  603. 
obtained  b^  fraud,  603. 
rejoinder  fairly  obtained,  662. 

REMAINDER 

in  fee  in  a  copyhold,  pleaded,  209. 

RENT— (*e«  titles  «  Use  and  Occupation^*  "  JJeAr,**  and  "  C&oenant.**) 
attumpit  for,  8  to  12 

of  a  bouse  and  land,  8. 

for  double  rent,  9. 

of  pasture,  land,  and  eatage  of  grass,  10. 

for  agistment  of  cattlet  20. 

for  unfurnished  lodgings,  10. 

of  furnished  lodgings,  11. 

for  board  and  lodging,  1 1. 

for  lodging  and  necessaries,  19,  20. 

for  waAhouse-room  of  goods,  12. 

for  the  standing  of  a  chaise,  12. 

for  the  moorage  of  ships,  12. 
debt  for, 

on  a  lease  or  demise,  173. 

use  and  occupation,  174. 

double  value  for  holding  over,  183. 
covenant  for,  191. 
setoff  for,  plea  of,  444. 447. 
riena  in  arrertf  486. 

avowries  and  coenisances  for,  512  to  515— (««e  title  <<  Jicplevin^*')  ^ 

pleas  m  bar  to,  630.  he. 

REPAIRS— (jer  titles  *^  Landlord  and  Tenant,**  and  "  Covenant.'**) 

REPLEVIN, 

declarations  in,  In  K.  B.  or  C.  P.  364. 
in  the  county  court,  366. 
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REPLEVIN— (conf/««fff/.) 

avowries,  cogini^ances,  «]id  pletf  to  declarations  in> 
general  forms, 

nan  cepit,  508. 

commencement  of  an  avowry*  508. 
of  a  cognisance,  509. 

of  an  avowry  by  one  defendant  and  a  cofrnUance  b? 
the  otber,  509.  ^  ' 

conclusion  of  an  avowry  or  cognisaaoe,  509. 
plea  in  bar,  property  in  defendant  or  a  strang-er,  510.' 
'      tep^in  alio  loco,  with  avowry  for  return,  510. 

plea  that  defendant  had  catUe  in  locus  in  ^o,  but  took  them  elsewhere, 

«  avowries  and  cognisances, 

for  rent, 

in  the  common  form,  512. 
tlie  like  in  a  more  generalfbrHi,  513. 
.  wliere  pait  of  the  rent  has  been  paid,  513. 
by  a  tenant  in  common,  514,  515. 
foi-  poor's  rate,  513, 
«f  for  a  distress  d  i  mage  -feasant, 

by  a  freehokier,  516. 
*  by  a  tenant,  516. 

by  a  copyholder,  517. 

....  '^y^freeholder  having  rigbt4)f4»miii«i,«r,  518. 

utcaa  111  uBT  ■1*9     '' 

in  general, 

similiter,  629. 

commencement  of  a  plea  in  bar  to  an  avowry,  629.        • 

of  tlie  like  to  a  cogitisance,  629. 
of  the  like  to  an  avowry  and  cognisance,  629. 
'  of  »  second  plea  in  bar,  by  leave,  &.c.  630. 

conclusion  of>  to  the  country,  630. 

with  a  verification,  630. 
to  an  avowry  and  cognisance,  630. 
to  avowries,  &c.  for  rent, 

traverse  of  the  demise,  630. 

no  rent  in  arrear,  631. 

defendant  not  bailiit;  631. 

payment  of  rent  to  ground  landlortl,  631. 

tender,  632. 

eviction,  633. 
tp  avowries,  &c.  for  damage-feasant, 

traverse  of  freeholder's  title,  634. 

traverse  of  de  mi.ie  to  deiendant,  634. 

demise  by  defendant  to  plaintiff,  654. 

that  the  cattle  escaped  through  defect  of  defendant's  fences,  635. 

defendant  left  the  gate  open,  636. 

plaintiff  having  right  of  commrin,  &c.  637. 

that  plaintiff  had  right  of  common  in  locus  in  quo,  638. 

tender  of  amends  before  impoundtng,  639. 

,.     .       ,        denial  ofdefendant's  right  of  common,  640. 
replications  m, 

in  genera], 

similiter,  G6&, 

commencement  of  a  replication,  666. 

conclusion  to  the  country,  666. 

conclusion  with  a  verification,  666. 
to  tender, 

denial  of,  667. 

a  subsequent  demand,  667. 

damage-feasant, 

that  tenancy  was  determined  by  a  notice  to  quit*  667, 668b 


REPLEVIN— (co«i««f<i) 
replications  in, 

damage-feasanty 

denial  of  defendant's  obli^tion  to  repair  ftnces,  668: 
denial  of  defect  of  fences,  669. 
denial  of  ricfht  of  common.  669. 
rejomders  in,  672,  673. 

REPLEVIN  BONDS, 

d^laratiooa  on  and  relating  to^  ^ 

debt  on,  - 

by  assignee  of  sherifFWhere  proceedinj^  removed  by  refiLlo.teS. 
the  like  where  judgment  was  obtained  in  county  court,  173L 
case  for  not  taking  of,  306. 

,  /or  taking  insufficient  sureties,  310. 

picas  to  m  general,  480. 

REPLICATIONS, 

in  abatement,  589  to  591—  (tee  title  '*  MatementV)  ^ 

m  bar, 

in  general,  592  to  594. 

esto^^pel,  592.    '  ' 

special  umiliter,  592. 

commenceifient  of  replication  to  special  plea,  593. 

the  like,  suggesting  death  of  one  of  defendants  since  plea,  593. 

conclusion  to  the  country,  594. 

with  a  verification  in  atwrnput,  594 

!«  A^m^i^-'.^J''  6l4~(,re  title  *'  JittumptUr  and  AnalytUal  TahU,\ 
in  debt,  6la  to 627— (*«  title  •«  Debt*')  ^  * 

ill  covenant,  627,  628. 
in  case,  628. 

pleas  in  bar  in  replevin,  629  to  640— C*ee title  "  I^ebievin'*) 
m  trespass,  641  to  652— (we  title  "  Tretpats")  ' 

I  new  assignments,  653 to  658-(*ee  tide  «  W  Jissignmem**} 

REQUEST, 

statement  of  in  pleading,  of  a  general  request  or  s^epe  licet  requUitut,  46. 48. 

of  a  special  request,  44. 90. 

RESCUE— (,tfe  title  «  Pound- Breach^) 

of  cattle  distrained  for  rent,  case  for,  293. 

of  cattle  distrained  damage > feasant,  case  for,  296. 

of  a  person  arrested  on  mesne  process,  case  for,  297. 

RETAINER, 

plea  of,  by  an  executor,  452. 

RETURNS, 

case  for  false  returns  to  latitat^  303. 

,     ,   ,  to Jieri  facias,  3(^. 

pleaded  by  sheriff;  542. 

statement  (^return  to  process,  598. 606.  n.  (g). 
REVERSION, 

cl^e  for  in?*  *^* '"  "^  ^^^' '''' '".  *  ^^^'Py^oW,  pleaded,  208,  209. 
case  for  injury  to  reversionary  interest  in  goods,  330. 

3J6f  sTr"'""^'  *^*^"*  Btranger,  for  damage  to  house  in  posseMion  of  tenant, 
case  against  tenant  for  waste,  bad  husbandry,  &c.  344  to  346. 

RIEN  IN  ARRERE, 

plea  of,  j|^  debt  for  rent,  48€. 
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RmK  IK  AK1R£BZ— {continued.) 

plea,  of,  in  bar  to  avowry  for  rent,  631- 

RIEN  PER  DESCENT,  OR  DEVISE, 
Jilea  of,  by  heir,  473. 

"by  devisee,  473. 
r^llcation  to  plea  by  heir,  that  be  had  assets,  617. 

die  like,  assets  before  commencement  of  the  suit,  618. 

RULES  OF  COURT, 

rale  to  pay  money  into  court  pleaded,  245. 
composition  by  rule  of  court  in  a  penal  action,  492. 

saIlor, 

atsufnpsit  by,  for  his  wages,  25. 

SALES, 

actions  on  contracts  relating  to, 
^.  aswmfitifi  to  sale  of  goods-»(«ee  title  '*  Goods.**) 

for  the  price  of  an  estate  sold,  7, 8. 

against  a  vendor,  for  not  making  a  good  title  to  fredwld,  13S. 
*  against  a  publican,  for  not  making  title  to  leasehold*  12& 

against  vendee  in  general,  129. 

agsuost  vendee  of  a  lease,  &c  for  not  completing  piiTr|Mi»f,  129. 

SALVAGE, 

mtumfiiii  for,  27. 

SCHOOLMASTER  AND  SCHOOLMISTRESS, 
ONumfiut  by,  for  tuitipn,  &c.  37- 

SCIENTER 

sUted  'm  pleading,  and  notes,  226, 229.  266.  n.  («),  268.  n.  Or). 

SEISIN— (««  **  Title  Pleaded;'  and  Analytical  Table,) 
in  fee.  Sic.  in  possession,  200  to  208. 

in  reversion,  208. 
in  fee,  of  a  copyholder,  554. 

SELF  DEFENCE— («€«  title  *'  Son  Assault  Demesne.*') 

SERVANT--(#fe  title  **  Master  and  Servant*') 

assumpsit  by,  for  his  wages,  25.  ,     •      u-      oo 

for  not  receiving  him  into  service,  or  employing  nun,  v^- 
juatificaUon  by  as,  552.  SSO^^see  "  Bailiff^ 

SET-OFF, 

plea  ott  in  assumpsit, 

with  a  tender,  433. 

in  general,  440. 
notice  of,  with  general  issue*  441. 
by  or  against  assignees,  executors,  &c.  442. 
aebject-mattcr  of, 

on  a  judgment,  442. 

on  a  recogrusance  and  simple  contract,  443. 

on  a  lease  for  rent,  444. 447. 

on  a  bond,  445. 
on  a  bill  of  exchange,  accejited  by  plaintiff,  446. 

indorsed  by  plaint^,  446. 
on  a  promissory  note  made  by  plainliff,  447. 


iubject-mitter  o^ 

on  a  promiasofy  note  indorsed  by  plaintiff;  4i7. 
for  use  and  occupation,  447. 
for  work  and  labour  and  materials,  MS. 
for  goods  sold,  448. 

money  counts,  interest  and  account  stated,  448. 
fat  oth^r  ikbu,  (,ee  fAe  ikbu  stated  in  the  ctmm^  airnnp^lt  Counts,  pagei 

plfca  of,  in  debt  on  bond,  470- (m?  tht  pUtu  in  osiunMiA 

in  covenant,  499» 
replications  in  assumpsit,  \ 

nil  debet,  604.  '  « 

nui  tiel  record  to  set-off  on  recognisance  •  €04. 

statute  of  limitations,  605. 

in  debt,  617. 

SEVERALTY.  ESTATE  IN, 
seisin  of,  &c.  210« 

SHERIFF, 

a«tions  against,  ^ 

for  escapes  on  mesne  process,  209. 
for  not  arresting  when  sherifThad  an  opportunity,  301. 
for  a  false  return  of  non  est  inventus,  302.  • 

debt  for  escape  out  of  execution,  147. 
case  for  the  like,  303. 

for  returning  nulla  bona  to/,  fa,  303. 

for  not  levymg  when  defendant  migh^  305. 
for  not  taking  a  replevin  bond,  3^i6. 
for  taking  insufficient  pledges,  310. 
for  not  assigning  a  bail  bond^  311. 

SHERIFF'S  OFFICER, 

assumpsit  by.  for  his  fees,  31. 

SHIPS— («ee  title  «*  Freight*  ) 

assumpsit  for  hire  of,  21.  ^ 

for  work  and  labour  with,  32. 
case  for  negligence  in  managing  of,  283. 
trover  for— (*ee  title  •«  l>omer.'') 
trespass  for  seizing  of,  381. 

SHOOTING,  f- 

debt  against  pnrty  unqualified  for  using  a  ffJJk  &e.  18^. 
trespass  for  shooting  a  dog,  379.  ^ 

SIMILITER, 

replication  of,  special  or  general^  592* 

rejoinder  of,  658.  "^  i 


SLANDER, 

declarations,        ,  ,a 

for  libels,  * 

charging plaintiflT  of  being  forsworn.  Sec.  ^55. 
the  likeof  perjuty,  tlieft,  &c.  260. 
verbal  s\ander,  ^ 

accusation  of  perjury,  theft,  &c.  262. 
pleas  in,  justifying  or  ejccusiiig  slander,  503  to  507*(«ee  tiU^  "  (tase-'^ 
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SOLVIT  AD,  OR  FOST  DIEM^mv  tiue  •*  Papmtnty) 
plea  uf  solwt  ad  diem  to  debt  oo  money  bond,  47X 

^ott  diem,  474w 

to  debt  oo  aniuaty  bond*  475. 

to  debt  <Mi  judgment*  4^- 
repCcatJoD  denying  pleas,  618. 

SON  ASSAULT  DEMESNE— ^^ja  titles  "  Trt^amr  aid  «•  Mollittr 

plea  of  generally,  and  notes,  521. 

molliter  maam»  impoiuit  ro  preserrc  peace,  and  ««  auaaii 
in  defence  of 'IcfeiKi  r.t's  father.  *tc-  525. 

replications  t4^  ^  injuria^  &c.  64L  &c. 

STANDING  OF  CARRIAGES, 
iusitmfiiit  tor,  12. 

STATUTES- (jtt  title  •*  Uses.^) 

utie  by  pnvate  act*  how  pleaded,  221. 
declarations  on  in  debt, 

by  party  grif  vcd 
«  Dy  landlord  against  tenant  for  doable  value,  183. 

for  treble  vaUie  of  tithes  mit  »et  out,  185- 
on  a  penal  statute  for  killing  game,  A.C.  187. 
case  on,  364. 
pleas  io  Actions  on 
,  nil  debet.  459. 

another  action  depending  by  another  person,  490. 
another  action,  com  [funded  by  rule  of  court,  492»  4W>. 
former  conviction  for  same  oticncc,  49X 
replicatioos  in  actioiis  on,  627- 

STATUTE  OF  tlMTT ATlONS— (j«e  title  «  Umitatima!*) 

STOCK, 

debt  .CD  bond  to  replace,  Sx.  156. 

SUCCESSION, 

*litlc  by  as  to  rectory,  214. 

V  SUGGESTION  OF  DEATH,  ,         ^  ^      .m#: 

of  one  «>f  the  defeiidanu  between  declantioo  and  plea,  m- 
cfone  of  t!)e  defendanU  between  plea  and  replicatioii,  593. 


*m' 


SJJRETY^Cf«  ^**«  •  Guarantee.^ 
SURGEON— («ee  title  *•  ApGitheaaj.^) 

.SURREBUTTERS, 

fonik  of,  674»^  * 

SURREJOINDERS, 

common  form  of,  672. 
eonclttiion  to  the  country,  672. 
•  with  a  ▼erification,  fifZ 

rejoinder  in  replerin,  672. 
in  trespass,  673^  « 

SURRENDER  • 

af  lease  pleaded,  217. 

'of  cop>ho;d  to  use  of  will,  death  of  te«tatcr,  and  admittado^  &&'229. 
ef  copyhold  to  us^f  pvehater,  aod  admittaiwr,  23(X 


IND£X.  f^ 


SURVEYOR, 

assumpsit  hy,  for  his  bill,  36. 


SURVIVING  PARTNER— (*fe  titles  «  Partners^'*  "  Auignees!* «  Executors,^'  &c) 

TAIL  SEISIN  IN  ?££—(«•«  «  Title  FkaUd?') 
pleaded.  201. 
recovery  as  to,  pleaded,  223, 224. 

TENANCY— (w  **  TuU  PUadtfL^) 
by  lease,  pleaded,  215. 
fi?om  year  to  year,  516. 

TENANCY  IN  COMMON-(jee  Analytical  Table.) 
pleaded,  212. 

TENANTS  IN  COMMON, 
estate  in,  pleaded,  212. 
demise  by,  401. 
avowries  and  cognisances  by,  514,  515. 

TENDER, 

plea  off  ^ 

in  assumpsit,  and  general  issue  and  set-off  as  torestaue,  4pl  to  433. 
in  debt,  469. 
in  covenant* 

generally,  498. 

on  the  land,  498,  499. 
in  trespass, 

by  a  justice  of  the  peace,  520. 

involuntary  trespass  and  tender  of  amends,  521^ 

in  replevin, 

plea  in  bar,  tender  of  rent,  632. 

tender  of  sufficient  amends,  639. 

replication  to,  ^ 

in  assumpsit, 

denial  of  tender  and  nil  debet  as  to  set-otf,  596. 

a  writ  issued  before  tender,  597.  » 

a  writ  with  continuances,  598. 

a  prior  demand,  600. 

a  subsequent  demand,  601.  '       -:ai 

admission  of  tender  and  similiter  to  general  issue,  601. 

in  debt,  616,  6ir.  , 

rejoinders, 

in  assumpsitt  _  -*     ..^^  «cd* 

that  when  plaintiff  issued  writ  he  bad  no  cau^f  action,  |p 

shewing  actual  time  of  issuing  writ  in  K.  B.  660. 

ttie  like  in  the  Exchequer,  660.  ^ 

no  prior  demand,  661.  .  ,„ 

no  subsequent  demand,  662.  i^.' 

replications, 

in  replevin, 

denial  of  tender,  6fl^ 

a  subsequent  demand,  667.  '  ^ 

TERM  FOR  YEARS,         *       ^  ^  .         * 

pleaded^  in  possession,  204, 555*  .       ,      f 

inJuturOf  209.  ^  ^ 

ftom  year  to  year,  demise  for,  516.  555. 
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TIME, 

how  l(r«b.ttated  in  trespass,  ai)d  «s  to  *'  oo  diY^rs  days,^  &c.  367.  o.  (r),  371*  Q. 

(.). 

TITHES, 

assumptU  for  compositioTi,  18. 
debt  for  treble  value  of,  185. 
case  for  nut  removing  of,  350. 
ejectment  for,  395., 
justifications  in  trespass  for,  579« 

"TITLE  OP  DECLARATION,  1  ti.  (a)— (*w  '*  DeelaraHan.") 
of  pleas— (*«  "  PleasV' 
of  replications— —(««"  ifoS/icarion*.") 

TITLE  PLEAJ^ED--(je«M<?  Anai^'cal  Table emd  the  respective  titlet.) 
when  sufHdtent  merely  to  state  possession,  JSI*  n.  (r),354.  n.  (o) 
tKft  nature  of  the  tenure,  199. 

estate  and  quantity  of  interest,  300  to  208— «er  .Hnalytieal  Taile.} 
estate  and  time  of  enjoyment,  208  to  210— (mt  Analytical  Takle.) 
estate  and  number  of  owners,  210  to  213~(<e«  .Analytical  Table) 
the  title  and  how  acquired,  213  to  234^Me  Analytical  Table.) 

^TOU-S— (we  title  •'  Port  Duties*'^) 
ai4ump*it  for,  43  to  1§ 

ibr  passinjif  over  a  bridge,  13. 

for  goods  brought  to  a  market  and  weighed,  14. 

for  live  cattle  sold  in  a  market,  14. 

for  passing  with  carriages  through  a  tuppike-gate,  15, 

TONNAGE, 

TRAVERSE,  .  .  •         * 

denials,  in  generalf 

in  covenant  of  lessors  seisin  in  foe,  and  notes,  500« 

of  assignment  of  lease  to  defendant,  500. 
in  trespass, 

formal  traverse,  form  of,  650. 

general  observations  as  to,  651. 

of  prescriptive  ri^ht  of  common,  650. 

traverse  qf  being  guilty  elsewhere,  or  at  another  time,  530.  n.  (A). 

TREBLE  VALUE, 

averment^f,  186,  187. 

TftEES— (^e  title  «•  fFasteV) 
case  foir  (Cutting  of,  nc,  344. 
trespass  for  cutting  of,  385.  388. 

THESFASS-^e^rte  Analytical  fable.) 
"  dtclai'ations  in 

general  form  of,  in  the  King's  Bench,  and  notes,  ^67*  368, 

in  the  Corotnon  Pleas,  and  notes,  ^69,  370. 
ftJ  the  Exchequer,  370- 
mpde  of  framing  of  in  general,  371.  n.  (c). 
to  Hie  peiipon,  v 
*  ^    for  an  assault,  battery,  &c.  and  injuring  wearing  apparel,  371. 

^     .     special  damage,  and  note,  372. 
.'       '  for  a  common  assault,  372,  373. 

for  a  battery  oo  board  a  ship,  \  ^ 


• 
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TRKSFASS^(coirt2nvci/.) 

declarations  in  ^ 

to  thcpcpion, 
^  by  husband  and  wife  a^nat  husband  and  wife,  for  battery,  374. 

by  husband  aUme  for  battery  of  wife,  per  ipiod,  &c.  374, 375. 
by  master  f(»r  battery  <»f  \^\%  servHnt,  ZlS- 
for  assault  and  false  imprisrinment  specially,  376. 
ixx  fal^e  imprisonment  generally,  376. 
to  personal  property, 

for  chasing  sheep  off  a  common,  with  special  damage,  377< 
for  chasing  sheep,  &c  generall>,  37S. 
for  seizin^-,  &c.  cattle  as  a  distress,  :^7& 
common  count  tU  bonit  asportatisf  379. 
for  shooting  a  dog,  379. 
for  killing  a  df)g,  379. 

for  running  a  carriage  against  plaintiff's  carriage,  .d60« 
for  seizing  a  chaise  and  halter,  3B1.  4- 

for  seizing  pUiintifF 's  barf^,  ^81. 
t^  real  property,  .  .        '  j    • 

to  dwellings-house,  breaking  open  doors  and  seizing  goods,.&.c. 

382.  ^ 

for  a  common  expulsion,  383.  r  ^ 

for  a  forcible  entry  and  detainer,  383  to  385* 
«  to  land,  breaking  gates,  ficc.  385. 

the  like^  setting  out  name  ot'  close  or  abuttals,  i87«  388. 
for  cutting  and  carrying  away  trees,  388. 
for  tne«ne  profits  afl^r  recovery  in  ejectment, ,388, 
*  for  hunting,  &c.  against  inferior  tradesman,  389. 

for  fishing  generally,  391. 

in  piaintiB  's  several  j^hery,  391. 
in  plaintiff's  free  fishery,  392. 
catching  fish  generally,  392. 
against  an  inferi<y  tradesman,  392^  ^ 

pleas  in, 

in  general, 

general  issue  not  guilty,  519.  ...  .. 

to  a  part,  and  special  plea  to  residue, 

519. 
accord  and  satisfaction,  520. 

tender  of  amends  by  a  justice,  520.  ^ 

involuntar}'  trespass,  discladmer  and  tender,  521.  , 

statute  of  limitations,  523. 
in  trespass  to  the  person, 

son  tusault  demane^  523, 

the  like,  defendant  having  first  interfered  to  preserve  peace,  521. 

the  like,  in  defence  of  a  father,  &c.  525. 

moflitfr  manut  imposuit  to  presf rxe  the  peace,  526,  527. 

moderate  correcUcm  of  an  apprentice,  527. 

of  aseaman,  528r         •• 
in  defence  of  possession,  , 

nioUittr  tnanuM  imponutt  to  turn  plaintUPout  of  hiMlse,  529- 
the  like,  out  of  a  public  house,  530. 
reststan<5e  of  illegal  entry,  530. 
of  a  close,  531.  ^ 

justification  of  imprisonment 
without  process, 

giving-  charge  to  a  constable ,  532.  536. 
tmder  process, 

under  a  latitat  and'warrant  against  plaintiff,  by  she- 
riff's officer,  537 
the  like  by  the  sheriTJ,  542. 

under  a  cApia^  d  sathfactendum  by. the  attorn^,  S42. 
fhe  like  by  the  officer,  544. 
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TRESPASS—  tottHnued.) 

^le«i»  in, 

in  trespass  to  real  property, 
.  distress  daiinage-feasant,  546. 

removal  of  ^oods  incumbering'  defendant's  close,  548. 
distress  for  port  duties  payable  by  prescripiion^  54& 
justification  under  a  writ  of  fieri  facias^  5^4. 
that  trespasses  mentioned  in  two  counts  are  one  and  tbe 

557 
libenim  tencmentttni  and  justification  by  a  servant*  551. 
the  like  in  a  more  concise  form,  553, 
the  like  of  a  fishery,  56o. 
seisin  in  fee  of  «  copyholder,  554.  , 

•  ^  tenancy  under  a  lease  and  express  colonr  given,  555« 

tenancy  under  a  demise  from  year  to  year,  556. 
defect  of  fences,  •  556. 
/  license.  560. 

rights  of  fish  Ay. 

loauin  quo  defendant*s  freehold,  S^. 

several  fisheiy,  561. 
f  free  fishery,  561. 

^  common  of  fishery,  562. 

^  a  navigable  river  and  public  right  to  flab,  562 

rights  of  common,  -  "■■ 

''  ^  of  pasture  by  prescription  by  freeholder,  563- 

^  ■  by  copyholder,  56& 

pur  eaute  de  vicinage,  567.  » 

of  estovers,  &c  569.  * 

rights  of  way — (see  title  **  Way*^) 
^hlic  carriageway,  fctc  570. 

private  way  by  prescription,  573.  | 

..    •    ■  *     *    •  by  a  copyholder,  574  ' 

^    , '      ■■  '      ji  by  non-e^xisting  g^rant,  SfS, 

ci  necessity,  577. 
,    '  .  by  a  tenant,  579. 

tithes,  entry  for,  579. 
undfer  mesne  process  an  entry,  8cc.  under  a  iatitat,  582. 
under  filial  process  an  entry  under  a-JiJo'  agamst  plaintiff,  584 

the  like  against  a  Uiird  person,  586. 
the  like  pleaded  by  tbe  sheriff,  5^7. 

»       replications  in, 

in  general, 

coramencement  of  replication  to  a  special  plea,  641. 
conclusion  with  a  verification,  641. 
de«iial  of  tender,  641. 
de  injur i ay  or  de  son  tort  demesne,  641. 
to  persons, 

de  injuria,  to  son  assault  demesne,  642. 
^       Hke  like*  admittini?  plaintiff's  fii  st  assault,  but  that  tame  was  in 
,  defence  of  possession  of  house,  642. 

that  plaintiff  had  right  oF  way,  643 
"*       protesting  issuing  of  latitat  and  warrant,  de  injufia  as  to  residue, 
"644. 
to  personal  property,  ^ 

-toVi^a  of  distress  dam  age -feasant,  a  defteise  to  plaintiff,  645. 
that  plaintiff  had  right  of  common  in  locus  in  quo^  646. 

defect  of  fences,  647 

that  defendant.converted  the  distress  to  his  own  use,  647. 

to  rtal  property,     "  ,     •  ,    r  i       a>q 

to  Uberum  tenemenlum^  denial  of  plea,  ©48.  *.«.  -^ 

demise  by  defendant  to  plamtiSt  64& 
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TRESPASS— (£0fifM«<^.) 
replication  to, 

to  real  property. 
9  .  denial  of  ttceme,  649. 

to  plea  of  detect  of  fences,   that  the  cattle  were  turned  in,  &A^ 

that  the  caltW  were  unruly^  649. 
to  plea  of  right  of  common,  denial  of  the  rig-ht,  650.  « 

approvement  of  the  common,  651. 
general  observations  on  denisil  of  right  of  way,  commons,  &c. 
651. 
new  assignments  in^  652  to  657— ('^  ^^^  **  ^^^  •^iignmentt*^}. 
rejoioders  in, 

in  general* 

timiliter^  670. 
special  rejoinder,  670. 
conclusion  to  the  country,  670. 
conclusion  with  a  verification,  670. 
to  ft  replication  of  a  demise,  statinjf  a  notice,  to  quit,  dK)-  ■ 

reassertion  of  right  of  common,  Sec.  671* 
somjoinders'in,  ^  .  * 

in  general,  672.  ,  ^ 

that  notice  to  quit  was  waived,  673. 
rebutter  ii|»  denial  of  the  waiver  of  the  notice  to  quit,  673.  ^ 

surreb^tttf  in,  tinf^liter^  674. 

a 

TROVER— (*«? titles  "  Detinue*^  and'*  Trespast**)  ^ 

general  count  in,  for  cattle,  deeds,  bills,  notes,  money,  and  goods>  fcc«  333^  3^ 
oy  assignees,  on  bankrupt's  possession,  and  their  own,  325.  ' 

by  an  executor  in  different  ways,  327,  328. 
by  an  administrator  in  different  wkys,  323.  330.  ^ 

TURNIPS, 

assumptit  for  crop  of,  17« .  ^  ^  *     ' 

TURBARY— (#ee  title  ••  Common^) 

UNDERTAKER, 

ateumpait  by,  for  funeral  bill,  41. 

USE  AND  OCCUPATION— (*ec  UUe  "  i?e»*."J[ 
.     mttumptit  ibr, 

ofliouseor  land,  8.  '     ^ 

for  double  rent^  9.  ^ 

of  pasture  land  and  eatage  of  the  gras^  10. 

for  agistment  of  cattle,  20. 

of  unfurnished  lodgings,  10. 

of  furnished  lodgings,  11. 

fi>f  board  and  lodging,  1 1.^ 

for  lodging  and  necessaries,  19,  20i 

for  warehouse-room  of  |^oods,  12. 

for  the  standing  of  a  chaise,  12. 

•for  the  moorage  of  ihips,  12. 
debt  for,  174  "     ' 

eovenant  for  rent,  191. 
set-off  for,  plea  of,  447.  444. 

■ 

USES,  STATUTE  OF, 

how  described  in  pleading;  219.  n.  (c). 
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USURY,  ^        - 

plea  of,  to  debt  on  bond,  46T. 
replicatiou  therelo^  616, 

VENDOR  AND  PURCHASER, 

auitmpsk  by,  *? 

purchtts(-r  against  vendor,  125  to  129.  , 

vendor  aguifist  purchaser^  129^  to  133. 

VERDICT, 

pleaded,  247- 

« 

VERIFICATION.^ 

conclusion  of  In 

a  plea        .  ' 

-  in  atiumpslt,  422. 

to  tlic-  record  &c.  422. 

'^         in  debt,  onerari  no.%  462.  464. 

actio  noTiy  422.  471  • 

•    in  covenant,  4i;2.  41/7. 

in  cuse,  42i. 503. 

in  replevk,  5\)9,  BlO. 

*  in  trespass,  422.  i21. 

a  replication  « 

in  astumptit^  594. 

«  *  in  debt, 

in  ^neral,  61 5* 

by  the  record,  624,  625. 

in  dftvenant,  628. 

in  ca8c«^«a?A€  a«  TrespcAi^  U4h^[  the  word  "griemane^  intUfd 

of  trafkut,  641.) 

in  ftpUvmt  630.  ^  , 

in  lrespassj|^41. 

'  a  rejojpdert  658. 

yi  ET  ARMIS, 

omisston.of,  when  ai^ld)  368,  n.  (0. 

Vr \GER- ( we  tit.\9**  Feigned  Isiue.") 
Miumpsit  for  on  a  horse-race,  75. 

WAGES.  8U5. 

atiumptit  for  ji^eraUy,  25  to  28.  %     *     *      * 

of  a  semint,  25.  . 
o/a  sailor,  25. 

ofa  shi>,i'8  stewardor  mate,  26.  ^ 

of  a  captain,  26.> 

for  prize-money,  wages,  &c.  as  a  quarter^master,  26. 
of  a  qi^r^-master  of  troops.  26. 
.•• 
WAREHOUSE-ROOM 

of  geods,  afs^tnpsit  for,  12. 

for  Ughtera^e,  wbaifage.  andwawhouse-room.  24.  23.  « 

WARRANT,  "» 

sheriff's  warrant  pleaded  , 

upon  a  latitat,  539' 
U|x>n  a  capiat  ad  taHtfaciendumy  545. 
upon  ajierifaeiaa,  585.  ^ 

WARRANTIES, 

assumpiit  on  a  geneM  warranty  of  a  horse,  fic.  100. 
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WAIHlANTIES_C<v,n(;niMd.) 

on  «n  exchange  ctfbotBes,  &c.'102.'  .  '    *'i 

of  right  U>  sell,  128. 

CMC  oiifranBotj'afaknne,376,'S!7  " 

WASTE—fmlHW^' Landlord  .AdTfllKt.")  '  .|«t 

fr  against  Btraogcr,  336.' 
a^inA  tenant  for  cuttm|r  trees,  bad  husbarn1i%'.  Lc    ' 
-    345.  346. 
by  rector  Bgainit  eiecUur  of  dec«ued  rector,  OBCUaiojii  of  realm, 

WATERtCOURSE,  ,    *       ' 

,   ■     case  forjiijuriea  to,33r  to344. 

yfAYS—fteetitie"  TretpatWi  '  '',-.'* 

mndk  ofplea<lm(fw»ys  in  general,  358,353,  in  nfifes,  373  to  579 
decUratirais  for  injuries  tn  private  «aj»,  358  to '36a. 
'    pl«as  in  t^tspaaa  justifying  under,  376  to  379.      •■ 
public  »ay,  3^0. 

private  way  by  preacription,  by  fi^eholiler,  573. 
.  ■  -1    by  a  eepyfcplder,  574. 

t     by  liorn^iLiaLing:  grant,  37  j 
*  ofnrcesiity,  577.       __ 

,.,',**■  by  a  tenant,  579. 

replication  of  »on  auaull  demeine,  riglit  of  way  over  loeut  U  ou„  i; '  - 
.  denials  of  nghts  ofvay,  650,  651,632.  and  in  the  note*.  ' 


WHARFINGER,_ 

tutmnpiii  agkinst,  for  loas,  Bms.  of  good*.  11  ^  1 15. 

.       WILL, 

itateinent  o^in  fee-iimple,  331. 

of  personal  property,  233.  > 

yHST)OyiS-{,„"^„c!h,t  Light..") 
^  WORDS-{*M  title  <■  JfM*r.")  .  ^ 

WORK  AND  LABOl/BT-t'W  titles  "«*•"•»</ "ITiflw.") 
a4nanfi4!t  for  of  diflereiit  descriptions,  S5|p  43- 
work  and  labour  gene^Iy.  31,  32. 
B        work  and  labour,  and  materials  found,  31,  33. 

work  byplaintilF  and  liis  servants  witb  ko(»e5  >nd  c 

liffhter*,33. 
cwtiage  of  jfoodfc  33.  . 
work,  joumiFs,  and  attendance,  33. 


agent  ^nerally,  and  fnr  comraission,  34. 
■ctor  irrli  Uing  goods,  34  1 

insurance-broter  In  eftectin^  policies,  Etc. . 


vevorin.lrai 
oolmaateror 


V    JF 


'  AHoniu,"    "  hw,* 


i-j!i'psii  sj^aintt,  for  not  peiTorining  a  building  coDtnct,  93> 
fui'  performing  work  iiiartiSclkll^  93, 94. 
lui'  iwt  employing  kKrvmt,  itc.  93.  . 

i  PI.EACIED, 

[/);,!,  ad  ijiti faciendum,  IfS.'  '  , 

iiun  ..r  trisiwriir,  14a  - 

(iji,i',ii,  f»- hili  of  Middleicx,  162. 
I  :i  -|.Mial  coOitM,  iff  166  - 
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